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THE AMENDMENTS TO THE RULES OF PROCEDURE OF THE 
INTERNATIONAL COURT OF JUSTICE * 


By Eduardo Jiménez de Aréchaga *° 


When the Court began the revision of its rules of procedure in 1967, the 
approach then followed was to attempt a systematic revision of the Rules 
in their entirety and as an integrated whole. However, in 1972, the Court 
suspended the full-scale and complete revision it had initiated and decided 
instead simply to amend certain articles of the existing Rules of Court. 

Among the reasons determining this change of approach was the advice 
received from experienced authorities on the work of the Court. In 1970 
former judges of the Court, former judges ad hoc, and those international 
lawyers who had pleaded before the Court in at least three cases were 
asked for their opinions on the revision of the Rules of Court within the 
provisions of the Statute. The opinions received showed a striking coinci- 
dence in the identification of those aspects of the Rules that urgently re- 
quired amendment. A majority of the opinions received coincided as to 
the need to: 

(1) facilitate recourse to Chambers of the Court and concede to the 
parties some influence in the composition of ad hoc Chambers constituted 
under Article 26, paragraph 2, of the Statute; 

(2) accelerate and simplify both contentious and advisory proceedings 
and exercise greater control over oral proceedings; 

(3) regulate preliminary objections so as to settle them as soon as fea- 
sible and avoid the delay and expense involved in a double discussion of the 
same questions at both the preliminary stage and the stage of the merits. 

Also in 1970 the General Assembly of the United Nations invited Member 
States and States parties to the Statute to submit views and suggestions 
concerning the role of the Court on the basis of a questionnaire prepared 
by the Secretary-General.1 While the replies of governments covered a 
much wider field than that of the rules of procedure, several of them, when 
dealing with the procedures and methods of work of the Court, submitted 
a number of similar suggestions on the above-indicated topics. 

It is therefore understandable why the Court decided in 1972 to embark 
as a matter of priority on the limited revision and amendment of certain 
articles of the Rules only, without prejudice to continuing with its com- 
prehensive work of revision at a more leisurely pace. 

It must be recalled that the existing Rules represent the accumulated ex- 
perience of fifty years of operation of a permanent international judicial 
institution. This body of experience should not be recast lightly and to do 


° The text of the new rules can be found in the Official Documents section of this 
issue of the Journnat, Also in 11 ILM 899 (1972). 
°° Judge, International Court of Justice. 1 A/Res/2723 (XXV), Dec. 15, 1970. 
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so thoroughly would have required the postponement of the revision of 
those Rules calling for immediate attention. This furnished an additional 
reason for the selective approach adopted by the court. 

The choice of the three areas mentioned above was dictated by the felt 
need, as a matter of priority, to simplify the procedure, to avoid excessive 
delays, and, as a consequence, to make the proceedings less burdensome 
for States. It is hoped that the amendments will help to achieve these 


purposes. 


I 
Facilitation of Recourse to Chambers 


New provisions have been inserted in the Rules—Articles 24, 25, and 
26—to deal in separate articles with the three different types of Chambers 
provided for in the Statute: Chamber of Summary Procedure, Chambers 
formed for dealing with particular categories of cases, and ad hoc Cham- 
bers constituted at the request of the parties to deal with a particular dis- 
pute, At the same time Article 76 provides for a uniform summary pro- 
cedure for all Chambers, allowing them to dispense with oral proceedings, 
if the parties agree and the Chamber concurs that no further evidence or 
argument is required. According to Article 43 of the Statute, it is not pos- 
sible to dispense with oral proceedings in contentious cases before the full 
Court. 


(1) COMPOSITION oF AD HOC CHAMBERS 


The main change introduced on this subject is to accord to the parties a 
decisive influence in the composition of ad hoc Chambers. One of the 
most frequent suggestions made in this respect, particularly by Judge 
Jessup,” was that recourse to ad hoc Chambers would prove more attractive 
to potential litigants if the election of their members were to be based on a 
consensus between the Court and the parties.® 

The idea of giving effect to the wishes of the parties in the selection of 
the members of an ad hoc Chamber as a means of breathing new life into 
this dormant institution has, however, encountered some objections. It has 
been objected that this would constitute an unwarranted extension of the 
Statute, since Article 26, paragraph 2, requires the approval of the parties 
for “the number of judges to constitute such a Chamber” but not for the 
determination of who are to serve. Along this same line, it has also been 
observed that such a proposal would constitute a derogation from the re- 
quirement of a secret ballot for the designation of members of a Chamber 
and might affect the unity of the Court, transforming Chambers into pri- 
vately selected bodies. 

In 1945 two changes with respect to Chambers had been introduced in 
the Statute of the Permanent Court. The first was to allow the constitu- 

2 To Form a More Perfect United Nations, 129 Recuen. pes Cours 21 (1970). 

8 Cf. suggestion by Sweden in UN Doc. A/8382, para 137; and observations by 
United Kingdom, ibid., Add. 1, para 9. 
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tion of ad hoc Chambers to deal, at the request of the parties, with a par- 
ticular case. The second was to delete from the Statute a requirement that 
Chambers should be selected so far as possible with due regard to the 
provisions of Article 9 of the Statute, prescribing that Members of the 
Court should represent the principal legal systems of the world. 

It must be further pointed out that, while under the Statute the approval 
of the parties is required for the determination of the number of judges to 
compose an ad hoc Chamber, the Statute does not restrict the scope of the 
consultations that may be carried out by the President with the parties. It 
would be in order for the President to consult the parties and to inform the 
Court of their views as to the Chamber’s composition, and this is precisely 
what the new Rules envisage. 

After the President reports on these consultations, the Court must always 
proceed to an election of the members of the Chamber by secret ballot, 
thus retaining ultimate control over the composition of any Chamber. 
However, from a practical point of view, it is difficult to conceive that in 
normal circumstances those Members who have been suggested by the 
parties would not be elected. For that it would be necessary for a majority 
of the Members of the Court to decide to disregard the expressed wishes of 
the parties. This would be highly unlikely since it would simply result in 
compelling the parties to resort to an outside arbitral tribunal or even to 
abandon their intention to seek a judicial settlement of the dispute. 


(2) ARBITRATION AND AD HOC CHAMBERS 


The new rule, may have important consequences as to the role of ad hoc 
Chambers of the Court as arbitral tribunals. 

The President’s consultation with the parties on the composition of the 
Chamber could also relate to the names of those members of a Chamber 
who must step down to give place “to the judges specially chosen by the 
parties,” under the terms of Article 31, paragraph 4, of the Statute The 
wording in the Statute is sufficiently broad to permit the parties to select 
jointly the two ad hoc judges. It would not be necessary to attribute the 
selection of each ad hoc judge to one of the parties alone. 

In this way, provided the parties agree on at least one Member of the 
Court to act as President (and of course on the names of two other persons 
outside the Court), it might be possible to set up as a Chamber of the 
Court what in fact would constitute an ad hoc arbitration tribunal com- 
posed of three members. Thus the parties could save the heavy expendi- 
ture involved in arbitration, particularly arbitrators’ and secretary’s fees; 
the cost of translation of pleadings and interpretation in the oral proceed- 
ings, and other clerical assistance to the tribunal. Since under the Statute 
the body thus composed would be a Chamber of the Court, all those ex- 
penses would be borne on the budget of the Court, which, according to the 
Statute, is part of the budget of the United Nations. 


4 Jessup, supra note 2. Cf. also James N. Hyde, A Special Chamber of the Inter- 
national Court of Justice 62 AJIL 439 (1968). 
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If the language of both parties is not one of the Court’s two official lan- 
guages, it might be possible to conduct the written and oral proceedings 
in that language, provided the members of the Chamber were proficient in 
it. It would be sufficient for that purpose for both parties to have made a 
request under Article 39, paragraph 3, of the Statute. Even if the judgment 
of the Chamber must be officially recorded and printed in one of the Court’s 
official languages, the parties would be able to save the heavy expenditures 
of translation and interpretation of their pleadings and oral presentations 
and of engaging counsel proficient in one of the Court’s two official lan- 
guages. 

Since under Article 28 of the Statute, the Chambers may, with the con- 
sent of the parties, sit and exercise their functions elsewhere than at The 
Hague, this type of Chamber might possibly function at a seat more con- 
venient for the parties and one which would avoid the expense of bringing 
their agents and counsel to The Hague. 

It should also be pointed out that in the new Rules the power to appoint 
assessors has been extended to all Chambers. Thus, assessors with special- 
ist qualifications may sit with Chambers established to deal with particular 
categories of cases or particular cases requiring technical knowledge or 
experience.’ 


(3) CONTINUATION OF A MEMBER oF AN ad hoc CHAMBER BEYOND HIS TERM 
OF OFFICE 


In recognition of the role of the parties in the constituting and function- 
ing of an ad hoc Chamber, Article 26, paragraph 3, of the Rules provides 
that a Member of the Court serving on it shall continue to sit in all phases 
of the case after the expiry of his term of office as Member of the Court, 
even if the oral proceedings have not commenced. For the other two 
types of Chambers a different rule applies. Under Article 27, paragraph 5, 
the outgoing Member of the Court continues to sit in the case only if he 
ceases to be a Member of the Court after the date on which the Chamber 
convenes for the oral proceedings. When judgment has been pronounced, 
such a duty does not extend to sitting in future phases of the same case. 
This interpretation has been given to the provision of Article 13, paragraph 
3, of the Statute. 

The consideration that dictated a different solution for ad hoc Chambers 
is that in this type of Chamber continued participation in the case should 
not depend on remaining a Member of the Court itself. Otherwise, a 
Chamber set up at the request of, and taking into account the wishes of the 
parties might lose some of its members merely by the passage of time. 
This would also open up the possibility of delays by a party in order to 
exclude a judge who might have appeared as unfavorable in previous 
phases of the case. 


5 Cf. observations by United Kingdom, UN Doc. A/8382/Add. 1. 
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u 
Simplification of Written and Oral Proceedings 


Certain suggestions for improving the Courťs procedures and methods 
of work which were received from various quarters concerned the questions 
of the length and cost of litigation before the Court, the need to simplify 
and speed up both the written and the oral proceedings, and the need to 
accelerate the delivery of advisory opinions in urgent cases. 


(1) SIMPLIFICATION OF WRITTEN PROCEEDINGS 


(a) Number of pleadings: The main step adopted by the Court fo- 
simplification of the written proceedings has been to eliminate the right of 
the parties to submit a Reply or a Rejoinder. What has been abolished is 
not the Reply or the Rejoinder as such, but the right possessed by a party 
under the existing Rules to file a Reply or a Rejoinder in any case, if it so 
desires, 

The 1946 Rules as interpreted and applied by both the Permanent Cour: 
and the present Court vest a right in any party to a case before the Court 
to present a Reply or a Rejoinder, the only exception being when the 
parties agree to dispense with those pleadings and the Court itself consents 
to such dispensation. The existence of such a right, exclusively granted 
by the Rules, does not correspond to the widespread sentiments expressed 
in favor of shortening the written procedures before the Court and making 
them less expensive, What is even more important is that such a right 
does not correspond to the provisions of the Statute either. Article 43(2) 
of the Statute, while it provides for a Memorial and a Counter-Memorial in 
every case, adds that the written procedure will comprise Replies only “if 
necessary.” 7 

In strict correspondence to the provisions of the Statute, and following 
suggestions presented among others by such an experienced international 
lawyer as Professor Rolin, Articles 44 and 45 of the new Rules provide that 
the written pleadings shall consist of a Memorial and a Counter-Memoria! 
and that a Reply and a Rejoinder may be submitted only if the parties are 
so agreed or if the Court decides, proprio motu or at the request of one of 
the parties, that these pleadings are necessary. 

(b) Time-limits: Another observation frequently made concerns the 
leniency shown by the Court in fixing time-limits and in granting exten- 
sions of those time-limits. Lord McNair, for instance, pointed out “a 


8 The Permanent Court interpreted the Rules as entitling any party to have a Reply or 
a Rejoinder, except when there was “an agreement between the parties to waive the 
right to present a Reply.” Lighthouse Case between France and Greece, Order of July 
28, 1933. PCIJ, ser. C, No. 74 at 435 (emphasis added). 

As to the present Court, cf. Appeal relating to the Jurisdiction of the ICAO Council 
(India v. Pakistan), [1972] ICJ 3, where a Reply and Rejoinder were allowed, despite 
the disagreement of the parties and the special nature of the case, merely because one 
of the parties “indicated that it wishes to submit a Reply.” 

7 Cf. [1970] Proc., ASIL 258, 64 AJIL, No. 4. (1970). Cf. observations of the 
United States, UN Doc. A/8382, para. 338. 
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tendency for the Court to reflect the diplomatic origin of international 
justice and to be somewhat subservient to the wishes of litigants by grant- 
ing long periods for the filing of their pleadings.” 

Several amendments have been incorporated in the Rules to put pros- 
pective litigants on notice concerning the firmer stand to be taken by the 
Court in the future in fixing and enforcing time-limits. A sentence has 
been added to Article 41 providing that time-limits “shall be as short as the 
character of the case permits.” While the Court shall take into account, 
under Article 40, paragraph 3, any agreement of the parties as to questions 
of procedure, it will do so only if such an agreement “does not cause un- 
justified delay.” As to the extension of time-limits, it is provided that such 
a request shall be granted if the Court “is satisfied that there is adequate 
justification for the request” (Art. 40, para. 4). 

(c) Printing of pleadings: The requirement in the 1946 Rules to print 
the pleadings has been eliminated as an obligation. Expense will be elimi- 
nated and shorter time-limits may be fixed, if printing is no longer re- 
quired and other modern methods of reproduction are equally authorized. 


(2) GREATER CONTROL OVER ORAL PROCEEDINGS 


One of the common observations with respect to the procedures and 
methods of work of the Court is that oral proceedings have tended to be- 
come repetitive and excessively lengthy and have of late taken the form 
of an additional round of written pleadings, the main difference being that 
the parties attend to read their pleadings to the Court, instead of deliver- 
ing them through their agents.* The way for the Court to protect itself 
against excessively lengthy and repetitive pleadings is to exercise a more 
effective contro] over the oral proceedings than it has tended to in the past 
by making use of the powers granted in Articles 48 and 54 of the Statute. 

(a) Indication of issues to the parties: This could be accomplished by 
indicating to the parties not only the time available for the development of 
their oral arguments on the case as a whole but also those issues that the 
Court desires to see discussed in the oral proceedings. Among the obser- 
vations received from experts on the work of the Court, those of Professor 
Guggenheim were particularly insistent on this point? A new paragraph 
has accordingly been added in Article 57, paragraph 1, providing that the 
Court may at any time prior to or during the hearings indicate “any points 
or issues to which it would like the parties specially to address themselves.” 

(b) Exclusion of certain issues: It is a different and more delicate matter 
whether the Court should, as suggested in some of the replies, exclude from 
the oral argument certain points or issues which a party might wish to deal 
with. Such an exclusion might interfere with the freedom traditionally 
enjoyed by parties in international adversary proceedings and a State 


8 See, for instance, observations by Canada, id. para. 344 and by New Zealand ibid., 
Add. 4, Part IV. 

2 Cf. observations by United States, UN Doc. A/8382, para. 339 and United Kingdom 
ibid., Add. 1, para. 22. 
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might even feel that its right of defense had been curtailed. In his written 
reply, Professor Ago, after observing that “once the written phase has come 
to an end, the parties have the right to present their case in a different man- 
ner or base it upon new points,” indicated that “any restriction of the oral 
debate to certain aspects might jeopardize the rights of the parties ard 
prejudice the outcome of the proceedings.” 1° 

The solution adopted was to insert in Article 57, paragraph 1, a formul- 
tion providing that the Court may at any time prior to or during the hear- 
ings “indicate any points or issues . . . on which there has been sufficient 
argument.” Consequently, in order to exercise this exceptional power of 
exclusion of issues, it is essential that there should in fact be on the record 
sufficient argument upon the excluded points or issues so as to permit the 
Court to make a declaration to this effect. In the light of the Court’s juris- 
prudence it may be expected that this power would be used only when tlie 
Court reaches the conclusion that a certain question has been “fully argued 
by the parties.” 11 There thus seems to be no danger that a party may not be 
given full scope to present its case. 

(c) Contents of oral statements: A new provision in Article 56, para- 
graph 1, prescribes the contents of oral statements. It parallels the pro- 
vision in Article 46 which applies only to written pleadings. These rules 
have been criticized as merely hortatory. However, not only are counsel 
expected to comply spontaneously with the Rules (and they normally do 
so) but the existence of a definite rule on the subject, to which the Presi- 
dent can draw attention, makes it easier to control and call to order counsel 
indulging in irrelevant or repetitive discourse. 

(d) Final submissions: Article 56, paragraph 2, provides that the final 
submissions shall be read by a party at the conclusion of the last statement 
made by a party at the hearing and adds that such submissions shall not 
contain a recapitulation of the arguments presented. This provision is de- 
signed to nip in the bud a practice by which an applicant reserves its right 
to present its submissions until the very end of the oral proceedings, after 
the adversary had finished its case, and preceded these submissions with a 
recapitulation of its own arguments. This practice, if allowed to continue, 
could easily degenerate into a third round of oral proceedings. 

(e) Number of counsel: In Article 55 of the new Rules, the Court ex- 
pressly recalls the power it possesses to determine and, if necessary, to limit 
“the number of counsel and advocates who will address the Court.” This 
is designed to keep costs of international litigation within reasonable bounds 
and to insure the equality of the parties before the Court. If the number 
of counsel addressing the Court were to be left to the exclusive discretion 
of each party, not only might abuses occur, as observed by Professor Reuter 
in his opinion,” but a de facto inequality might be created. As has been 
remarked “there is a vast difference between the case of a country which 


10 Cf. observations by Switzerland, UN Doc. A/8382, para 341. 

11 Ambatielos case (Jurisdiction), [1952] ICJ 45. 

12 Cf. observations by Switzerland and Sweden, UN Doc. A/8382, paras. 342 and 349 
respectively. 
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can employ her own Jegal experts in the service of the government and 
that of a country which has to hire illustrious names from abroad.” 18 

(£) New documents: The amendments introduced in Article 52 are de- 
signed to strengthen a principle of orderly procedure—that documentary 
evidence should be annexed to the written pleadings and no last minute 
documents should be allowed after the closure of the written proceedings, 
unless the other party consents (Article 52 of the Statute) or the Court 
authorizes the production of the new document. Article 52, paragraph 2, 
is a new provision constituting a self-denying ordinance: the Court will 
only permit production of a new document “if it considers the document 
necessary.” This is the same criterion provided in the Statute for the ad- 
mission of Replies and Rejoinders. Paragraph 4 imposes a restriction 
which past practice has shown to be necessary to ensure compliance with 
this procedure. No reference may be made during the oral proceedings to 
the contents of any document that has not been regularly produced, unless 
the document is part of a publication readily available. 

(g) Information from public international organizations: With respect 
to the information to be requested or received by the Court from public 
international organizations in contentious cases, the basic provision is 
Article 34, paragraph 2, of the Statute. This Article attributes to the Court 
both a power and a duty—the power to request information relevant to 
cases before it from public international organizations, if it so wishes, and 
the duty to receive such information if a public international organization 
furnishes it on its own initiative. 

Article 34, paragraph 3, of the Statute was added, not at the Washington 
Conference of Jurists, but at the San Francisco Conference, as an ancillary 
provision “intended to provide necessary procedure” ** for the implementa- 
tion of paragraph 2. It requires the Registry to notify an international 
organization whenever the construction of the constituent instrument of 
that organization or a convention adopted thereunder is in question in a 
case before the Court. The purpose of the requirement of notification laid 
upon the Registrar was clearly to permit speedy implementation of para- 
graph 2 by enabling the organization either to send information on its own 
initiative or to prepare itself against the possibility of the Court’s request- 
ing information. Article 34, paragraph 3, of the Statute was not intended 
to affect the substance of paragraph 2 or to introduce a third possibility 
hovering between the requesting of information by the Court and the re- 
ception of information sent on the organization’s own initiative. 

The 1946 Rules, in Article 57, paragraph 5, provided that after a notifi- 
cation had been made, the Court or its President “shall . . . fix a time-limit” 
for the organization to submit its observations. In a case arising in 1972, 
the Court felt obliged to fix such a time-limit because of the mandatory 
wording of this provision. In order to avoid such a lack of correspondence 
between the Statute and the Rules and in order to indicate that the Rules 
do not create a third intermediate procedure between the request and the 


18 Owada in [1971] Proc. ASIL 274, 65 AJIL, No. 4 (1971). 
14 13 UNCIO 217. 
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reception of information as provided for in Article 34, paragraph 2, of the 
Statute, the word “shall” in new paragraph 3 of Article 63, has been re- 
placed by “may.” This makes it clear that under the Statute the Court is 
empowered but not obliged to fix a time-limit for the presentation of ob- 
servations by the public international organization in question, even if thc 
interpretation of its constituent instrument is in question in a case before 
the Court. Only if the Court deems the information relevant to the case 
before it will it fix a time-limit for those observations. If, on the other 
hand, the organization wishes to submit observations on its own initiative 
it must do so before the closure of the written proceedings under Article 
63, paragraph 2, of the Rules. 


(3) ACCELERATED PROCEDURE IN URGENT REQUESTS ror Apvisory OPINIONS 


Paragraph 2 of Article 87 of the Rules has been amended in order io 
provide specifically for an accelerated procedure in urgent requests for 
advisory opinions. Urgent requests for advisory opinions are identified as 
those in which the requesting body “informs the Court that its request 
necessitates an urgent answer” or the Court itself “finds that an early an- 
swer would be desirable.” 

The first alternative, which involves a change in the existing Rules, rec- 
ognizes the undeniable fact that the requesting organ itself, being seized 
of a question and having examined it, is in a better position to express a 
view as to the urgency of the matter, as the Security Council did in the 
Namibia caset" A request for an advisory opinion normally implies a post- 
ponement of a decision on the merits by the requesting organ until the 
answer has been received. Only exceptionally has the Court been asked 
to advise, for the purpose of future guidance, upon a question to which a 
solution had already been given.1® Naturally the requesting organ only 
expresses its view and its desire as to the urgency of the answer: it remains 
for the Court to comply with this request if it is feasible to do so, taking 
into account all of its duties and functions. 

The Court, if not in session, shall be convened specially for dealing with 
urgent requests, Article 87, paragraph 2, adds—and this is its most im- 
portant part—that the Court shall be convened “for the purpose of pro- 
ceeding to a hearing and deliberation on the request.” The essential fea- 
ture of this accelerated procedure thus consists in dispensing with written 
statements, the proceedings being limited to a “hearing.” The record of 
the previous discussion in the requesting organ of the question referred to 
the Court, that is to say the “dossier” which must be transmitted to the 
Court pursuant to Article 65, paragraph 2, of the Statute, would in these 
urgent cases furnish the basic information that in normal cases is contained 
in the written statements. 

This amendment naturally raised the question of whether it was possible 
to do away with either the written or the oral proceedings in the exercise 
of advisory functions. The Court had already decided, in the ILO Admin- 


15 §/Res 248 (1970), [1971] ICJ 17. 16 [1922] PCI, ser. B, No. 1. 
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istrative Tribunal ™ case, that it could dispense with oral proceedings in 
the interest of the equality of the parties before the Court. This appears 
as a correct interpretation of the Statute, taking into account the flexible 
nature of its Article 66; the deliberate use of the word “or” in paragraphs 2, 
3 and 4, where reference is made to written or to oral statements; and par- 
ticularly the use of the words “or both” in the second line of paragraph 4 
of the same article. 

The discussions that took place in the Permanent Court in relation to 
the article in the Rules which originated this provision confirm that this 
drafting was intentionally adopted so as to permit the Court to dispense 
with either oral or written proceedings.1® Judge Guerrero, for instance, 
pointed out that the Court “was not bound to arrange both for written and 
oral proceedings. It might arrange for either one or the other and might 
allow interested parties to comment on the statements of others either in 
the course of written or oral proceedings.” 1° 

By this amendment the Court in urgent cases will avail itself of the 
option given by the Statute, dispensing with written proceedings in the 
interest of an accelerated procedure, just as it has dispensed with oral pro- 
ceedings in the interest of the principle of equality of the parties. 

(a) The transmission of the request and the dossier: A new provision has 
been inserted in the Rules as Article 88 in order to expedite normal ad- 
visory proceedings. This provision allows for the supporting documents 
referred to in Article 65, paragraph 2, of the Statute, as “likely to throw 
light upon the question” to be sent to the Court as soon as possible follow- 
ing the request. If the requirement of Article 65, paragraph 2, of the 
Statute is taken literally—that is, if the dossier must be sent together with 
the request—then in those cases where the collection of the documents 
takes some time, the only possible course is to delay the sending of the 
request. There have been instances where the Court received the request 
several months after the decision requesting the advisory opinion was 
adopted by the competent body. 

The new article in the Rules interprets liberally the requirement of 
Article 65, paragraph 2, of the Statute. It provides that the documents re- 
ferred to therein may be transmitted at the same time as the request or as 
soon as possible thereafter, but not necessarily accompanying it physically. 
The receipt of the request by the Court makes it possible to set the pro- 
ceedings in motion and to send out the notifications and communications 
provided for in the Statute while the dossier is being prepared. 

Another practical step to accelerate the procedure is through recourse 
to modern methods of communication, such as telegrams. Specific mention 
of this method would be going into too much detail, but considering tele- 
graphic communications as the “written request” required by Article 65, 
paragraph 2, of the Statute would be in line with the decision taken at the 

17 [1956] IC] 77 at 86. 


18 [1936] PCI], ser. D, No. 2, Add. 3 at 415. 
19 Id. 700. 
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Vienna Conference on the Law of Treaties admitting telegraphic fu'l 
powers as a valid written document. 

(b) Assessors in advisory proceedings: The provision in Article 7 of the 
Rules concerning assessors has been opposed on the ground that the Court 
has never in fact made use of them. However this rule has been mair- 
tained and enlarged for two reasons. The first has reference to the way in 
which the provision relating to assessors is worded in the Statute (Art. 30, 
para. 2). As there framed, it is not self-executing, but is dependent for its 
effect on the existence of provisions in the Rules of Court. A provision i^ 
the Statute should not be made inoperative by omitting the necessary 
articles from the Rules of Court. Secondly, while it is true that the Court 
has never made use of assessors it has been suggested recently that they 
could play a very useful part, particularly in advisory proceedings. It has 
been urged that the use of assessors could provide the sort of expertise that 
would dispel the fear that the Court “being outside the mainstream of an 
[international] organization’s activity, might come to decisions not fully 
sensitive to the internal requirements for effective operation.” ° 

Paragraph 1 of Article 7 of the Rules has been amended in order to Jeave 
no doubt that this enabling provision may be applied by the Court not only 
in contentious proceedings but also in proceedings concerning a request 
for an advisory opinion. 


OI 
Preliminary Objections 


The need to regulate in the Rules of Court the handling of preliminary 
objections in a more expeditious and rational way was one of the most 
frequent recommendations made in the various studies and commentaries 
concerning the improvement of the methods and procedures of work of the 
Court. There is a general feeling that past procedures, particularly as they 
have developed in recent times, are inadequate in that they have resulted 
in delays, duplication of work, repetition of arguments, and unnecessary 
discussion. It cannot be denied that in more cases than one the handling 
of preliminary questions has resulted in an expenditure of time, effort, and 
money for what has been in fact a double discussion of the same issues be- 
fore the Court. The two most important amendments that have been intro- 
duced in this context are: (i) the determination of the jurisdiction of the 
Court at the preliminary stage of the case and (ii) the elimination of the 
express authorization in the Rules to join a preliminary objection to the 
merits. A comparison of the possible consequences of the new and old 
rules on the subject is offered below, as well as an examination of different 
types of preliminary objections and of other procedural aspects of the 
matter. 

20 Leo Gross, The International Court of Justice: Consideration of Requirements for 


Enhancing its Role in the International Legal Order, 65 AJIL 278 (1971). Cf. observa- 
tions by Switzerland, UN Doc. A/8382, para. 180. 
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(1) DETERMINATION OF THE JURISDICTION AT THE PRELIMINARY STAGE 


The new rules of procedure provide that the Court must make a positive 
finding as to its jurisdiction at the preliminary stage of the proceedings 
before embarking on the merits of the case. 

This requirement is based on the reasoning that the Court must satisfy 
itself that it possesses jurisdiction, not only before deciding a case, but be- 
fore hearing its merits, since its jurisdiction comprises both the power to 
hear and determine a case. A State cannot be compelled to have the merits 
of a claim against it publicly discussed in the Court unless it has been 
established by the Court, in accordance with Article 36, paragraph 6, of the 
Statute, that the State has given its consent to the Court’s jurisdiction. 
Article 53 of the Statute supports this view by providing that whenever 
one of the parties does not appear before the Court or fails to defend its 
case, the Court must, before reaching a decision on the merits, satisfy 
itself that it has jurisdiction. This requirement must apply a fortiori when 
a case is defended and a preliminary objection has been filed. 

The need for the Court to reach a preliminary decision on those objec- 
tions that affect its jurisdiction was not only advocated in the opinions of 
experts, but was particularly insisted upon in several governmental replies 
to the Secretary-General’s questionnaire.* Some of these replies stated 
categorically that objections relating to jurisdiction should invariably be 
ruled upon before an examination of the merits, because a State could 
hardly be expected to explain its position in respect of the merits until it 
had been established that the Court had jurisdiction.” 

A new paragraph, which reads as follows, has been inserted in Article 67 
on preliminary objections: 

6. In order to enable the Court to determine its jurisdiction at the 
preliminary stage of the proceedings, the Court, whenever necessary, 


may request the parties to argue all questions of law and fact, and to 
adduce all evidence, which bear on the issue. 


This announces the intention of pronouncing upon the Court’s jurisdic- 
tion at the preliminary stage of the proceedings. The difficulty which has 
arisen in the past for such a preliminary determination is that some- 
times, particularly in relation to reservations to the acceptance of the juris- 
diction of the Court, extremely delicate and important legal questions are 
raised that bear a close relationship to some of the issues on the merits of 
the case. 

The answer found to this difficulty in the past has been to join such a 
preliminary objection to the merits. Thus, in the Right of Passage over 
Indian Territory 78 case the Court joined to the merits the second prelimi- 
nary objection raised by India to the effect that the dispute had originated 


21 Observations by Canada id., para. 334; United Kingdom, ibid., Add. 1, para. 22; 
and New Zealand, tbid., Add. 4. 

22 Observations by United States, Switzerland, and Sweden, UN Doc. A/8382, paras. 
322, 326-27, and 333, respectively. 28 [1957] ICJ 125. 
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before a certain date which had been fixed as a time-limit in the reserva- 
tion ratione temporis made by India to its declaration recognizing com 
pulsory jurisdiction. 

The new paragraph 6 is intended to provide a different solution to tic 
difficulties that in the past have compelled the Court to join to the merits a 
preliminary objection concerning its jurisdiction. In the presence of such 
an objection, the Court, instead of bringing in the whole of the merits by 
means of a joinder, would, according to paragraph 6, request the parties to 
argue at the preliminary stage those questions, even those touching upon 
the merits, which bear on the jurisdictional issue. Thus, there would no 
longer be a justification for leaving in suspense or for postponing a deci- 
sion on the question of the Court’s own jurisdiction. 

Admittedly, a difficulty remains with regard to one particular objection 
relating to jurisdiction—the exception of domestic jurisdiction, which was 
also joined to the merits in the Right of Passage case. The invocation by a 
State of its domestic jurisdiction is equivalent to its saying that it has no 
international obligations vis-à-vis the claimant State. Thus, when the ques- 
tion of domestic jurisdiction is raised as a preliminary objection not only a 
part but the whole of the merits is brought into consideration. 

The jurisprudence of the Court has found an answer to this problem. If 
the exception of domestic jurisdiction is obviously well founded, there will 
be no difficulty for the Court in upholding the objection, since in such an 
hypothesis the respondent State, having no obligation towards the other 
party, is the “sole judge” and, according to the terms of Article 2, para- 
graph 7, of the U.N. Charter, is not required “to submit such matters to 
settlement.” But if, as often happens, the objection does not appear at the 
preliminary stage to be obviously well founded, there are ways to reject the 
preliminary objection without prejudging the merits against the respondent. 
This is accomplished by what has been described as the prima facie or 
provisional conclusion as to the legal titles relied upon by the applicant. 
The Court, as it did in the Interhandel case, does not attempt at the pre- 
liminary stage “to assess the validity of the grounds invoked” or “to give an 
opinion on their interpretation” but it merely considers whether the grounds 
invoked by the applicant “are such as to justify the provisional conclusion 
that they may be of relevance” in the case.”4 


(2) DECISIONS WHICH MAY BE ADOPTED WITH REGARD TO PRELIMINARY 
OBJECTIONS 


The 1946 Rules of Court, in Article 62, paragraph 5, provide that the 
Court “shall give its decision on the objection or shall join the objection to 
the merits.” Thus, there is a choice among three possible decisions: to up- 
hold the objection, to reject it, or to join it to the merits. 

In recent times four preliminary objections have been joined to the 
merits, two jurisdictional objections in the Right of Passage case, and two 
objections to admissibility in the Barcelona Traction case. In the latter 


24 [1959] IC] 24. 
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case the Court developed a reasoning which has been interpreted as sig- 
nifying that a joinder is no longer an extreme or exceptional measure, but 
one which the Court could and would freely adopt whenever it considered 
that the necessity of avoiding a prejudgment of the merits or the interests 
of the good administration of justice required such action. Abi-Saab in 
his study on preliminary objections concludes, after analysing the Barcelona 
Traction judgment on preliminary objections: 


selon ce dernier arrét, la jonction perd son caractére exceptionnel. 
Elle devient une possibilité ouverte à la Cour sur un pied dégalité 
avec le rejet ou l’admission de l'exception, et dont emploi dépend de 
Yappreciation par la Cour de considérations d’ordre général. 


Il est difficile d'éviter la conclusion que cet arrêt témoigne d’un change- 
ment d’orientation en la matière, plus favorable à l'extension du champ 
@ application de la jonction.™® 

This increased possibility of a joinder of preliminary objections to the 
merits has been criticized in many quarters because by such an action the 
Court merely postpones its decision on the matter and the same question is 
pleaded twice over. 

In the experts’ opinions and the governmental replies, two schools of 
thought could be discerned as to the remedial action called for. One was 
the position taken by those who thought that the procedure of joinder 
should be declared in the Rules to be an exceptional one, only permissible 
when the objection is so related to the merits that it cannot be decided 
without going into or prejudging them.** The other, more radical school, 
represented by Professor Riphagen and Judge Hidayatullah, favored abol- 
ishing the possibility of a joinder altogether. 

Judge Morelli, in a penetrating analysis of the question of preliminary 
objections, suggested that “an objection going to the merits which is put 
forward by a party as a preliminary objection should not be joined to the 
merits, in accordance with paragraph 5 of Article 62.” After recalling his 
dissenting opinion in the Barcelona Traction case, Judge Morelli stated 
that “on the hypothesis under consideration the Court should ‘declare the 
objection inadmissible as a preliminary objection?” He further suggested 
that “a declaration of inadmissibility . . . should be indicated, in the new 
Rules now to be laid down, as one of the possible hypotheses.” Professor 
Guggenheim echoed this suggestion by recommending that “any objection 
concerning the merits which is presented as preliminary should be de- 
clared inadmissible as a preliminary objection.” 

In line with this reasoning, it would appear that the fact that an objec- 
tion presented by a party as preliminary has to be joined to the merits is in 
itself sufficient evidence that any such objection which does not concern 


25 GEORGES ÁBI-SAAB, Les EXCEPTIONS PREELYMINAIRES DANS LA PROCEDURE DE LA 
Cour INTERNATIONALE 198 (1967). 

26 Cf. observations of United States, UN Doc. A/8382, para. 322, and United King- 
dom ibid., Add. 1, para. 22. 
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the Court’s jurisdiction lacks a genuine preliminary character and thus 
cannot be disposed of at the preliminary stage of the proceedings. 

Account must be taken of the origin of the two-phases procedure in the 
Rules of Court. The faculty of raising issues of a preliminary character at 
an early stage of the proceedings—and of having them separately deter- 
mined in advance of the merits, while these are suspended—is a consider- 
able concession to the party raising such issues, made on the exclusive basis 
of the Rules of Court. Such a concession can and should be limited by the 
Court in its Rules of Procedure to those issues (other than jurisdictional) 
that are really susceptible of being determined at the preliminary stage 
without going into the full merits. It is not sufficient, therefore, for obtain- 
ing preliminary treatment that an objection may, from a logical point of 
view, be decided independently of the ultimate merits; it is also necessary 
that the objection does not compel the Court to go into a full examination 
of the merits at the preliminary stage. Otherwise the right of the appli- 
cant under the Statute to obtain a full hearing, both written and oral, and 
to present evidence on the merits of its case would be affected by telescop- 
ing all issues into a preliminary or incidental procedure. 

According to such a view, the proper attitude with regard to an objection 
so mixed with elements pertaining to the merits should not be to join the 
objection to the merits but to declare it inadmissible as a preliminary ob- 
jection, without prejudice to the right of the party concerned to reintroduce 
the issue at a later stage as a defense on the merits. 

In response to these views, the suggestion was made that there be three 
possible choices with regard to a preliminary objection: (1) to uphold it; 
(2) to reject it, or (3) “to declare it inadmissible as a preliminary objec- 
tion.” The formulation of this third choice raised some difficulty. It was 
considered that certain objections, such as, for instance, the nonexhaustion 
of local remedies, possess in themselves a preliminary character and that 
it would therefore not seem appropriate to declare such a type of objection 
“inadmissible as a preliminary objection.” The answer to this observation, 
in the present writer’s view, is that objections do not possess in themselves 
an intrinsic preliminary character, but such a character is a relative concept 
which varies and depends on the circumstances of each case.” 

However, the formulation arrived at for the third choice was that the 
Court may “declare that the objection does not possess in the circumstances 
of the case an exclusively preliminary character.” This sentence implies 
that certain objections do possess, at least in principle, an intrinsic pre- 
liminary character, which may only be partially affected by the circum- 
stance of the case. 


27 As the Permanent Court observed in the Panevezys-Saldutiskis Railway case: 


... though it is true that an objection disputing the national character of a claim is 
in principle of a preliminary character, this is not so in the actual case before the 
Court. For these reasons the Court cannot regard the first Lithuanian objection 
as one which in the particular circumstances of the case can be decided without 
passing on the merits. The Court cannot therefore admit the objection as a pre- 
liminary objection within the meaning of Article 62 of the Rules of Court. [1939] 
PCY, ser. A/B, No. 76 at 17-18. 
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(3) COMPARISON BETWEEN THE NEW AND THE OLD SYSTEM 


The third choice indicated in the amended Rules has been considered as 
being, in substance, the same thing as a joinder of an objection to the 
merits and thus would represent not a change of substance but only of 
name. 

The present writer does not share this view. Although of course every- 
thing will depend on the interpretation to be given in the future to the new 
Rule, it may be anticipated that the fact that the Court can no longer join 
an objection to the merits but must either uphold it, reject it, or declare that 
it does not possess an exclusively preliminary character, may have important 
consequences both for the party filing preliminary objections and for the 
Court itself. 

In the present situation a party runs no risk at all when it decides to fle 
as preliminary objections certain defenses that may compel the Court to 
go into the examination of the merits but that, from a logical point of view, 
may be decided independently of the main issue or the ultimate merits of 
the case. No risk is run because no adverse decision may be adopted; the 
worst that can happen to such an objection is that it would be joined to the 
merits, but it is thus preserved intact and even benefits from a double 
hearing. This situation stimulates a defendant, normally interested in 
erecting obstacles against the progress of a claim, to bring up at the pre- 
liminary stage as many logically independent defenses as it may think of. 
Even the extreme situation has occurred, not before the International Court 
of Justice but before another international tribunal, where the same party 
that had filed a preliminary objection requested in the hearings that such 
an objection be joined to the merits. Such a submission implies a recog- 
nition of the lack of preliminary character of the objection raised as such. 

As a consequence of the amended provision in the Rules, a party may be 
discouraged from raising as preliminary objections certain objections that 
cannot be decided without going into the merits, since now it will run the 
risk of an adverse decision from the Court. The Court may declare that the 
objection does not possess in the circumstances of the case an exclusively 
preliminary character, thus clearly rejecting the submission of the object- 
ing State. The risk of such an adverse decision may be reasonably expected 
to act as a deterrent against raising certain issues as preliminary objections 
and may operate as an inducement towards reserving them as defenses on 
the merits, to be introduced fresh and unprejudiced at the merits stage. 

As to the Court, the situation may also change. The Court will be 
obliged to take a definite stand, either upholding the objection or rejecting 
it or declaring that it does not possess, in the circumstances of the case, an 
exclusively preliminary character. The easy way out which was repre- 
sented by the neutral, and in some cases diplomatic answer of a joinder but 
which really constituted a postponement of any decision is now excluded. 
The Court is now put in the position of having to perform the normal 


28 Eur. Court H.R., 1 Linguistic Case, Pleadings 492, 510 (1966). 
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function of any judicial organ, to take a definite stand on a submission pre- 
sented and argued before it. 

If the Court finds it possible to bring in at the preliminary stage certain 
limited aspects which, while related to the merits, bear on the preliminary 
objections, it may request the parties to plead those aspects, exercising its 
power under Article 57(1) to indicate to the parties “any points or issues 
to which it would like the parties especially to address themselves.” Thus 
it would be in a position either to uphold or to reject the preliminary ob- 
jections. 

If, on the other hand, the objection that has been raised by a party as 
preliminary is so intertwined with elements pertaining to the merits that a 
hearing of those issues would siphon off into the preliminary stage the 
whole of the case, then the Court would declare that, in the circumstances, 
the objection raised as preliminary does not really possess such a character. 

By way of illustration, it may be instructive to imagine how the new 
rules would have applied to the two preliminary objections joined to the 
merits in the Barcelona Traction case. The objection that finally prevailed, 
concerning the lack of jus standi of a State protecting its national sharc- 
holders of a foreign company, might have been examined at a further hear- 
ing at the preliminary stage, since the substantive elements it raised did not 
comprise the whole of the merits. The Court could then have upheld this 
objection in 1964, instead of doing that same thing, six years later, after 
long pleadings and hearings. 

On the other hand, the objection concerning nonexhaustion of local 
remedies was so intermingled with elements pertaining to the merits that 
it could not be thoroughly examined at the preliminary stage without 
bringing in the whole of the case. It would have become necessary to 
examine and pronounce at that stage on the Belgian complaint of denial of 
justice in its entirety, since it is not possible to assert that local remedies 
must be exhausted when a denial of justice is alleged. Such a procedure, 
by developing enormously the preliminary phase, particularly at the oral 
stage, would have curtailed the right of the Applicant to make a full presen- 
tation of its case on the merits, both in written and oral proceedings, and 
to submit evidence; it would also have affected the right of defense of the 
Respondent. Therefore, it would have been appropriate for the Court to 
declare that this particular objection, although raised as preliminary, did 
not possess, in the circumstances of the case, an exclusively preliminary 
character. 

It would then be for the Respondent to raise such a defense at the stage 
of the merits, if it so wished. It could incorporate that objection into its 
case on the merits, not necessarily insisting on its independent or pre- 
liminary character. In other words, it could reintroduce it as a basic argu- 
ment but not as an objection against admissibility by arguing that one of 
the substantive requirements before a State may be held responsible for 
its judicial decisions is that the foreigners affected have afforded the high- 
est tribunals the opportunity to correct errors of the lower courts through 
the exercise of the local remedies that may be available, 
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This is another important difference between the old and the new Rules. 
It has been urged that when a preliminary objection is joined to the merits, 
it retains its preliminary character and must be pronounced upon by the 
Court, even in the final judgment, before passing on the merits. According 
to the new Rules, the objections raised as preliminary would be entirely 
disposed of in one of the three possible choices which have been indicated. 
Therefore, both the parties and the Court acquire greater freedom to pro- 
pose and to follow the logical sequence they may prefer in the examination 
and disposal of the various issues that may arise before the Court at the 
stage of the merits. 


(4) Durrerenr TYPES or PRELIMINARY OBJECTIONS 


The new Rules do not contain a definition of preliminary objections, nor 
do they restrict preliminary objections to those of a jurisdictional nature, 
as it was suggested in some of the observations received. Reference is 
made, by way of general description in Article 67, paragraph 1, of the Rules, 
to any objections “to the jurisdiction of the Court, or to the admissibility of 
the application, or other objection the decision upon which is requested 
before any further proceedings on the merits.” 

It was felt that to refer only to jurisdiction or admissibility would not be 
sufficiently comprehensive. A party may have to raise, within the same 
time-limits and in pursuit of suspensive effects, certain preliminary points 
that would not fall within these two categories of objections. Thus, in the 
United States Nationals in Morocco case, the preliminary objection filed by 
the Respondent ** sought certain clarifications about the parties in whose 
name and on whose behalf the proceedings had been instituted. As such, 
it was really a form of the exceptio obscuri libelli, which was considered a 
genuine preliminary objection when filed in the Phosphates in Morocco ® 
case before the Permanent Court. The fact that such a preliminary objec- 
tion may be withdrawn as a consequence of the clarification furnished later 
by the Applicant or that the Court finds the obscurities to have disappeared 
in the course of the further proceedings has to do with the way of dis- 
posing of the objection but do not affect its preliminary nature nor the right 
of a party to file it and obtain suspensive effects from it. 

Likewise, to restrict preliminary objections to those of a jurisdictional 
nature or to verify in any way the nature of the objection might have re- 
sulted in the establishment of a pre-preliminary phase, including a hearing 
of the parties, additional to the two-phase procedure now existing, with the 
purpose of determining whether the proposed objection fell within the per- 
missible category. It was felt that such an initial verification or pre-prelimi- 
nary procedure, far from contributing to a solution of the existing problems, 
might aggravate them in a most acute form, particularly because of the 
differences of concept and terminology in the distinction between objec- 
tions against jurisdiction and admissibility. This distinction is a very diffi- 
cult one to draw and may change from case to case. Thus, the nonexistence 


29 ICJ Pleadings 235 (1952). 30 [1938] PCY, ser. A/B, No. 74 at 16. 
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of a dispute or the nonexhaustion of local remedies may be deemed an 
objection against admissibility or against jurisdiction, depending on 
whether the Respondent relies upon customary international law or on the 
text of the compromissory clause conferring jurisdiction on the Court. Tle 
new Rules do not compel the Court to make any scholastic distinctions of 
this sort or to classify the objections before passing on them. Paragraph 7 
applies to all objections, and the only effect of paragraph 6 is that the Court 
is compelled to hear all questions of law and fact that bear on the issue of 
its own jurisdiction, which must be determined at the initial stage. 


(5) OTHER PROCEDURAL Aspecrs OF PRELIMINARY OBJECTIONS 


(a) Time-limit for filing a preliminary objection: With a view to the 
acceleration of proceedings and to avoid unnecessary delays it has becn 
suggested that a party should file a preliminary objection as soon as it re- 
ceives the Application or a short time after receiving the Memorial. Whi'e 
these proposals have an objective that coincides with the main approach 
followed in the amendments to the Rules of Procedure, they could not ke 
adopted since they might affect the right of defense of the Respondent. As 
to the first suggestion, that the preliminary objection should be filed as 
soon as the Application had been received, it was felt that a Respondent had 
a right to wait for the full development of the Applicant’s case in the 
Memorial before being obliged to file its objection. Otherwise the Appli- 
cant, who had had all the time it wished to draft its Application, would 
also be allowed to shape its Memorial so as to try to defeat the objection it 
had already been able to study. 

As to the second time-limit, for instance, thirty days after the filing of 
the Memorial, it was felt that this might not be sufficient in certain cases in 
view of the increasing legal complications arising from the reservations to 
the acceptance of compulsory jurisdiction. Both in the Nottebohm™ and in 
the Anglo-Iranian ® cases, the objections that finally succeeded before the 
Court had not been raised in the initial stages of those two cases, probably 
because they required expert legal advice and prolonged study by counsel. 

(b) Who may file a preliminary objection: The last sentence of Article 
67, paragraph 1, reads: “Any such objection made by a party other than the 
respondent shall be filed within the time-limit fixed for the delivery of the 
party’s first pleading.” This provision makes it clear that a preliminary 
objection may be filed by a party other than the Respondent. 

It had been suggested that the Rules should provide that only the Re- 
spondent may file preliminary objections against an Application, because 
the question of preliminary objections does not arise in the case of the Ap- 
plicant or of a special agreement. The reasons adduced for such a restric- 
tion were that the filing of an Application implies a recognition of the 
Court’s jurisdiction and that the special agreement also implies that both 
parties recognize the jurisdiction of the Court. 


31 [1955] ICJ 4. 32 [1952] ICJ 93. 
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However, the new Rules restate, in a more categorical form, the 1946 
system which allows an Applicant or the party to a special agreement to 
file preliminary objections, By failing to make any distinction whatsoever 
as to the right to file preliminary objections, the 1946 Rules allowed any 
party to a case before the Court to submit them, even if it is a party to a 
special agreement submitting the case to the Court or is the Applicant in 
the proceedings. 

The experience both of the Permanent Court and of the present Court 
had shown that the filing of preliminary objections by those parties was not 
une hypothèse d'école. In the Monetary Gold Removed from Rome, the 
present Court found that a genuine preliminary objection could be filed by 
the Applicant.** In the Borchgrave ** case, a party to a special agreement 
providing for the jurisdiction of the Permanent Court had felt compelled to 
file a preliminary objection because it considered that the other party had 
made claims that went beyond the scope of the agreement. This experi- 
ence indicated that it would have been injudicious to declare or to imply 
in a rule of Court that entering into a special agreement necessarily entails 
a waiver of certain defenses or of their preliminary character. Such a party 
should be authorized to raise objections not only against the validity or op- 
erative force of the agreement but also with respect to the admissibility of 
the claim submitted under the agreement. In the history of the law of in- 
ternational responsibility, there are several examples of agreements by 
which a State has consented to arbitrate or to settle by judicial methods 
certain categories of claims, without in so doing giving up its right to raise 
before the tribunal, as preliminary objections, certain defenses such as lack 
of nationality, lack of jus standi, or the nonexhaustion of local remedies. It 
would not seem appropriate to prejudge in a rule of Court what must 
always be une question d'espèce depending on the interpretation of each 
special agreement and on the circumstances of the case. 

(c) The decision to be embodied in a judgment: Paragraph 7 of Article 
67 of the Rules introduces the requirement that the final decision of the 
Court on the preliminary objection should be in the form of a judgment. 
This is appropriate in view of the importance of such a determination, and 
although it was not required in the 1946 Rules, it corresponds to the estab- 
lished practice of the International Court of Justice. On the other hand the 
Permanent Court normally took the decision on joinder in the form of an 
Order of Court.®® 

(d) Agreement of the parties to hear a preliminary objection in the 
framework of the merits: It was not the aim of the amendments adopted to 
exclude a possibility afforded by the 1946 Rules as shown by the Nor- 
wegian Loans case between France and Norway; ** namely, that after a 
preliminary objection had been filed the parties might agree to have it de- 


88 [1954] IC] 29. 84 [1937] PCI, ser. A/B, No. 72. 

88 Case concerning the administration of the Prince von Pless, [1933] PCI, ser. A/B, 
No. 52 at 14; the Pajzs, Csáky, Esterházy Case, [1936] ibid., No. 66 at 9; The Losinger 
& Co. Case, ibid., No. 67 at 23; the Paneveczys-Saldutiskis Railway Case [1938] ibid., 
No. 75 at 5. 3e [1957] ICJ 9. 
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cided at the stage of the merits. Under Article 34 of the old Rules, such a 
possibility continued to exist. In order, however, to dispel any doubt, 
paragraph 8 of Article 67 provides that: 


Any agreement between the parties that an objection submitted under 
paragraph 1 be heard and determined within the framework of the 
merits shall be given effect by the Court. 


(e) Arguments and evidence concerning the preliminary objection: Para- 
graph 5 of Article 67 provides that the statements of fact and law in the 
pleadings and the statements and evidence presented at the hearings con- 
cerning a preliminary objection “shall be confined to those matters that are 
relevant to the objection.” This provision is in line with the existing prac- 
tice of the Court, which has attempted to avoid in the pleadings and hear- 
ings at the preliminary stage a discussion of the merits of the case and has 
restricted the evidence to the maintainability of the preliminary objections. 

The existence of this provision in the Rules of Court may induce counsel 
to comply spontaneously with this necessary restriction, thus avoiding the 
necessity of the President’s calling counsel to order for going beyond the 
scope of the preliminary question. 


IV 
Conclusions 


The amendments introduced by the Court on May 10, 1972 to the Rules 
of the Court, which have been in force for more than 25 years, are calcu- 
lated to provide greater flexibility, to avoid delays, and to simplify pro- 
cedures in both contentious and advisory proceedings. 

To sum up, the main changes are: to permit expressly the parties to in- 
fluence the composition of ad hoc Chambers; to eliminate the right to a 
Reply or Rejoinder, thus reducing the normal number of pleadings to the 
Memorial and Counter-Memorial; to exercise greater control over oral pro- 
ceedings by indicating precise questions to be dealt with or others on which 
there has been sufficient argument; to provide for accelerated and exclu- 
sively oral proceedings in urgent requests for an advisory opinion; and 
finally to determine the Court’s jurisdiction at the preliminary stage of the 
case and to eliminate the express authorization in the Rules for the joinder 
of a preliminary objection to the merits. 

It is to be expected that the effect of these Rules, and particularly the 
interaction among the various amendments adopted, will result in a more 
expeditious and a less onerous administration of international justice. 

The amendments came into force on September 1, 1972 and from that 
date replace the Rules adopted by the Court on May 6, 1946. However, 
the new Rules will not apply to any case submitted to the Court before 
September 1, 1972, or to any phase of such a case, even if that phase begins 
after that date. The reason for this is that since the old Rules apply to the 
proceedings on the merits of a case submitted before September 1, 1972, 
they should a fortiori apply to any incidental proceedings arising in that 
case, whatever the date of the commencement of such incidental proceed- 
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ings. Of course, if the parties to such a case prefer the application of all or 
part of the new Rules, they are free to submit a joint request to that effect 
under Article 34 of the revised Rules. 

The amendment of the Rules is not a panacea designed to solve all the 
difficulties with which the Court is faced or to remedy its present problems. 
It is not to be expected that mere changes in procedure will, by themselves, 
result in correcting the existing crisis of underemployment that affects the 
Court. While Rules of Procedure are important, their function is limited, 
dealing as they do, with the orderly and expeditious administration of jus- 
tice only after States have decided to have recourse to the Court. 

However, the improvement and modernization of the Rules of Court, 
after 25 years of application, is a duty which the Court must perform, 
whenever its judicial functions allow time for doing so. Such an effort 
might be a factor contributing to a renewal of confidence in this organ by 
showing it capable of bringing up to date its procedures and methods of 
work and of adjusting itself to new requirements and contemporary con- 
ditions. 


POLAND'S WESTERN FRONTIER AND THE 
1970 TREATIES 


By Krzysztof Skubiszewski ° 


The present article examines the provisions on the western frontier of 
Poland in the treaties concluded by the Federal Republic of Germany in 
1970 with the Soviet Union + and Poland. The emphasis will be on the 
Polish-German Treaty, which is essentially ë concerned with the settlement 
of the frontier issue between the two parties. The article deals with the 
position of the German party and its competence to enter into treaty ob- 
ligations that bear on the frontiers of Germany, as well as with the com- 
petence of the Great Powers to do so. Further, the article elucidates the 
meaning and effects of the resolution which the German Bundestag 
adopted * when it voted the laws which approved the treaties® and en- 
abled the President of the Federal Republic to ratify them. Against this 
background of the competences of the interested states, the article briefly 
analyzes the contents of the clauses that bear on the Oder-Neisse frontier. 


° Dozent at Poznan University; Associate of the Institut de Droit International. 

1German and Russian versions of the text: 1972 Bundesgestzblatt, Pt. II, 354. 
English translation: 18 Bulletin 212 (Press & Information Office of the F.R.G., 1970); 
9 ILM 1026 (1970). 

2 German and Polish versions of the text: 1972 Bundesgestzblatt, Pt. II, 362; 1972 
Dziennik Ustaw, No. 24, Item 168. English translation: The Times, Nov. 21, 1970, 
at 3, col. 1; N.Y. Times, Nov. 21, 1970, at 11, col. 1; 10 ILM 127 (1971). In the 
present article quotations from the two treaties follow the unofficial translations by the 
signatories. The treaties entered into force on June 3, 1972. 

For Polish comments reflecting the official attitude, see A. Klafkowski, Uklad Polska- 
NRF o podstawach noralizacji stosunków jako element uznania status quo w Europiz, 
24 Sprawy MuepzynoropowsE 5 (1971, No. 9), and Uklad Polska-NRF w świetle prawa 
migdzynarodowego, 27 PANstwo I Prawo 5 (1972, No. 6) and A. D. Rotfeld, Woks? 
ratyfikacji układu PRL-NRF: Problemy politiyczno-prawne, 25 Sprawy MEDZYNARO- 
pown 27 at 29-30 (1972, No. 4). See also the various papers published in Vorx3- 
REPUBLIK POLEN BUNDESREPUBLIK DEUTSCHLAND; PROBLEME DER NORMALISERUNG 
GEGENSEITIGER (J. Rachocki and J. Muszyńskil eds., Poznań, 1972). The present article 
does not deal with the constitutional aspects of the treaty and its ratification and for 
that reason it omits references to writings, German and Polish, on this subject. 

3 This point is rightly emphasized by H. Steinberger, Völkerrechtliche Aspekte des 
deutsch-sowjetischen Vertragswerks vom 12. August 1970, 31 ZEITSCHRIFT FÜR AVJ- 
LÄNDISCHES ÖFFENTLICHES RECHT UND VÖLKERRECHT 63, at 108 and 134 (1971) ard 
A. Uschakow, Die Ostverträge in östlicher Sicht, OsrvertRäceE Berlin-Status, Miinchencr 
Abkommen, Beziehungen zwischen der BRD und der DDR, 66 Veröffentlichungen dcs 
Instituts für Internationales Recht an der Universität Kiel ([E. Menzel ed.J, 1971) 
91 at 94. 

“Die Welt, May 18, 1972, at 8, col. 2. English translation: [1972] Latest fron 
Germany: Facts, Figures, Background No. 82, at 1, German Embassy, London. 

5 1972 Bundesgesetzblatt, Pt. II, 353 and 361. 
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I. 


THE TREATIES AND THEIR GERMAN Party 


During the negotiations with Poland, the Federal German Government 
insisted that it could act only in the name of the Federal Republic of Ger- 
many. A statement to this effect figures in the notes whereby the Federal 
Republic notified the three Western Powers of the initialling of the Treaty 
with Poland.* The Bundestag also resolved that the “Federal Republic of 
Germany has assumed on its own behalf the obligations it undertook in 
the Treaties” (para. 2). 

Leaving aside the instance, very rare nowadays, of one state’s acting on 
behalf of another—and our problem does not relate to this practice—these 
declarations state the obvious. On the face of it, they seem superfluous, 
but they are far from that. 

From the West German perspective they were supposed to convey a 
certain aura of provisionality that purportedly accompanied the settlements 
of 1970. The moment may come, it is implied, when the Federal Republic 
will no longer exist, and the German state that takes its place will have 
its hands free. The insistence on action solely in the name of the Republic 
also reveals a tendency to regard the treaties as perhaps less permanent 
than some other obligations incurred by the Federal Republic. In par- 
ticular, the unanimity behind the view that the treaties do not reach beyond 
the present stage of German division is to be contrasted with the history 
of the relevant provision’? in the Convention on Relations between the 
three Western Powers and the Federal Republic? In the fifties, when the 
Federal Republic of Germany began to participate in European integra- 
tion and joined certain political organizations and alliances, several West 
German politicians and lawyers maintained that this process would neces- 
sarily result in the involvement of the future united Germany. This view 
is not absent from the Bundestag Resolution. The treaties are there de- 
scribed as part, albeit important, of nothing more than a modus vivendi 
(para. 1). They “do not anticipate a peace settlement” (para. 2). The 
treaties do not “affect” the “inalienable right to self-determination,” nor 
do they “prejudice the solution of the German question” (para. 3). All 
these broad, though occasionally ambiguous, reservations stand in contrast 
to the clear and rigid statements regarding the permanent nature of some 


6 Ibid, 365; 1970 Presse- und Informationsamt der Bundesregierung Bulletin 1816. 
This fact is emphasized by Steinberger, supra note 3, at 136-137, and D. Colard, Con- 
sidérations sur les “traités de normalisation” signés par la R.F.A. avec TU.R.S.S. et 
la Pologne, 75 Rev. GÉN. Drorr Inr. Pusiic 333 at 352 (1971). Whether the for- 
mula “western frontier” of Poland gives expression to the view that the future all- 
German Government is not bound by the Treaty, is another matter. Cf. H. Meyro- 
witz, Le Traité de Varsovie du 7 Décembre 1970, ibid. 944, at 997. 

T Art. 7, para. 3, of the Convention on Relations in the unratified version of 1952, 
Germany No. 6 (1952) Cmd. 8571. M. E. Batuursr and J. L. SIMPSON, GERMANY 
AND THE NORTH ATLANTIC Communrry, 190-191 (1956). This paragraph was deleted 
when the unratified Convention was amended in 1954. 

8 331 U.N.T.S, 327. 
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of the other commitments by the Federal Republic. Thus “the continued 
and unrestricted validity of the Bonn Conventions and of related arrangc- 
ments and declarations of 1954” ° is asserted (para. 4). The Federal Re- 
public “is firmly embedded in the Atlantic Alliance” (para. 7) and it will 
“unwaveringly pursue the policy of European unification with the aim of 
developing the Community progressively into a political union” (para. 8). 
At the same time “the Soviet Union and other Socialist countries” are ad- 
vised to “enter into co-operation with the E.E.C.” (para. 8). This language 
strongly indicates the lasting character of German participation in West 
European integration. Otherwise the aim of political union would be 
meaningless. 

Yet the legal features of Federal Germany’s earlier agreements with 
the West are no different from those of the 1970 treaties. The obligatory 
bond created by the latter is not weaker than that of the former. On the 
contrary, some agreements with the West allow for unilateral denuncia- 
tion, ° while no such possibility has been provided for in the Eastern 
Treaties. Therefore, when the former are said to have greater permanency 
than the latter, the whole argument acquires the coloring of political choice 
and preference. 

Since its inception, the Federal Republic has felt itself to be “identical 
with the German Reich within the frontiers of December 31, 1937.” 12 
Whether one treats this claim seriously or regards it as one more example 
of whimsical speculation, the insistence by the Federal Republic that, 
when concluding the treaties, it acted exclusively on its own behalf weakens 
the claim considerably. The accuracy of the claim has in fact always been 
in doubt. In West Germany itself many conflicting theories regarding the 
position of Germany have been elaborated +* and some of them have found 
expression in the decisions of its courts. The Western Powers did not 
recognize the Federal Government as the Government of all Germany, 

9Para, 4 also mentions the West German-Soviet Agreement of 1955 on the estab- 
lishment of diplomatic relations and related matters, 1955 Presse-und Informationsamt 
der Bundesregierung Bulletin 1445. 

10 E.g. Air Transport Agreement between the United States and the Federal Re- 
public of Germany, signed at Washington, July 7, 1955, Art. 16, 7 U.S.T. 527, T.LA.S. 
3536, 275 U.N.T.S. 3 

11 The words are taken from a government memorandum submitted to the Bundesrat 
in 1954, Bundesrat-Drucksache No. 400/54. This attitude has been repeated in several 
official documents, e.g., Verhandlungen des Deutschen Bundestages, 2 Wahlperiode, 
Anlagen zu den stenographischen Berichten, Drucksache No. 2915; Memorandum of 
the Ministry for Foreign Affairs, June 1961, [1961] Monatsschrift der Vereinigung 
Deutscher Auslandsbeamten 205; Directives of the Minister for All-German Affairs, 
24 Gemeinsames Ministerialblatt 227 (1965). 

12 R, ScausTER, DEUTSCHLANDS STAATLICHE EXISTENZ IM WHIDERSTREIT POLITISCHER 
UND RECHTLICHER GESICHTSPUNKTE 1945-1963 (1963). 

318 E.g., 2 Entscheidungen des Bundesverfassungsgerichts at 56 and 277 (1953); 3 
ibid. at 88 and 319 (1954); 5 ibid. at 118 and 126 (1956); 6 ibid. at 338 (1957); 13 
Entscheidungen des Bundesgerichtshofs in Zivilsachen at 294 et seq. (1954). 

14 In the communiqué of Sept. 19, 1950 the French Minister for Foreign Affairs, 
the British Foreign Secretary, and the American Secretary of State made the following 
statement “the three Governments consider the Government of the Federal Republic of 
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yet they considered the Federal Government as “entitled to speak for Ger- 
many as the representative of the German people in international affairs.” 15 
Coupled with this nonrecognition, the effects of such a description of the 
all-German function of the Federal Government are highly confusing. 

If the Federal Republic is identical with the all-German state, which in 
some mysterious way still leads an abstract existence, how can it deny 
that its treaties will apply to that state when one day it becomes endowed 
with an actual government? ** If, on the other hand, the Federal Republic 
is not competent to speak for an all-German Government, how can it re- 
serve that government’s freedom of actionP In the second hypothesis 
anything that the Bonn Government undertakes with a view to the future 
activities of unified Germany is ultra vires and, consequently, irrelevant. 
The dilemma resulting from the territorial clauses of the treaties shows, 
even more clearly than any earlier difficulties inherent in the concept of 
identity between the Federal Republic and one continuing German state, 
that the authors of the concept have created a Procrustean bed for them- 
selves. The problem of identity will probably disappear when the rela- 
tions between the Federal Republic of Germany and the German Demo- 
cratic Republic become regularized and normalized and the Jatter has 
stabilized its international status by wider recognition and admission to 
universal intergovernmental organizations. A beginning was made by the 
Government of Chancellor Willy Brandt when it progressively adopted a 
concept visibly deviating from the identity theory, viz. that of two gov- 
ernments and two states in Germany which are not foreign to each other 
(Nicht-Ausland) and have special relations (besondere Beziehungen). 


Germany as the only German Government freely and legitimately constituted and 
therefore entitled to speak for Germany as the representative of the German people in 
international affairs.” [1949-1950] Docs. on INT. AFFarrs 333 at 334 (M. Carlyle ed.). 
This statement was repeated in Part V of the Final Act of the London Conference of 
1954, 31 DEPT. STATE Buty. 515 (1954). In 1964 the British Foreign Secretary 
explained that “[t]his statement [did] not constitute recognition of the Government 
of the Federal Republic as the de jure Government of all Germany.” Certificate of 
the Foreign Secretary, Nov. 6, 1964, submitted in the case of Carl Zeiss Stiftung v. 
Rayner & Keeler Ltd. and Others, [1967] A. C. 853 at 859. 

15 Statement of 1950 quoted in note 14 supra. 

16 J, A. Frowein, Die Grenzbestimmungen der Ostvertrige und ihre vilkerrechtliche 
Bedeutung, OSTVERTRÄGE, supra note 3, 27 at 31: “Ein wiedervereinigtes Deutschland 
ist an die Verträge zunächst dann gebunden, wenn es rechtlich mit der Bundesrepublik 
Deutschland identisch ist. ” 

17 The concept of identity between the German State of 1945 and the Federal Re- 
public and the concept of continuity between the two are inevitably weakened when 
emphasis is laid on the Republic’s acting in its own name only and exclusively, cf. id. 
at 32 and D. Rauschning, Die Endgitltigkeit der in dem Vertrag mit Polen getroffenen 
Gebietsregelung, OSTVERTRÄGE, supra note 3, at 164 passim. It has also been ob- 
served that by pointing out that Federal Germany has no common frontier with 
Poland one discards the concept of continuity. Cf. J. Hacker, ibid. at 146. E. Menzel, 
ibid. at 147 draws a distinction: “Kontinuititsthese und Grenzen vom 31.12.1937 
haben . . . nichts miteinander zu tun.” On problems of succession in connection with 
the West German-Polish Treaty see also Bretton, Le traité germano-polonais du 7 
décembre 1970, 17 ANN, FRANcats DE Drorr Inr. 171 at 200 (1971). 
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The admission that Federal Germany cannot bind the future united Ger- 
man state is one thing, the devolution of some obligations of the former 
on the latter is another. A state inherits certain rights and duties of its 
predecessor irrespective of anyone's will, including its own. This is due 
to the operation of the law governing the succession and continuity of 
states, That law takes into account the various interests of the successor 
state and admits of considerable freedom in the assumption or rejection 
of the treaties of the predecessor. However, the voluntarism is never 
absolute. Some obligations always survive changes in statehood, no matter 
how drastic. 

It would be academic now to consider the manifold ways of solving the 
problem of succession when Germany is reunited. The prospect is too 
distant, and the exercise would be too theoretical. If the Eastern and 
Western Republics enter into a federation or confederation, it is difficult 
to imagine how the territorial clause on the Oder-Neisse frontier could 
collide with the exercise of the new federal or confederal powers. The 
formation of the North German Confederation (1867) and the German 
Empire (1871) did not involve any change in the frontiers the acceding 
states had with their foreign neighbors. If a centralized union of the 
FRG and the GDR were to be set up the result would practically be the 
same. Even if one conceives of another form of the reunification of the 
present two German states, one must arrive at the conclusion that there 
is nothing, from a logical point of view, unperformable in the clause on 
the Oder and Neisse once Germany becomes united.** Thus the law on 
state succession to treaty obligations suggests that the clause under dis- 
cussion will be less provisional or temporary than the present existence 
of the Federal Republic. 

The position now is that a certain territorial order has been established 
between Poland and Germany in and after 1945. International law does 
not authorize a new or reorganized state to question the territorial order 
in the framework of which it is born and begins to function. 

Nor can the Federal Government’s statement that, in concluding the 
Treaty with Poland, it acted only in its own name amount to a reservation 
that the treaty would never be subject to devolution or would dissolve 
when the separate statehood of Federal Germany should come to an end. 
This hypothesis must be rejected for two reasons. First, the predecessor 
has no legal competence to prevent the successor from taking over the 
obligations of a treaty. The matter is one between the latter and the 
other contracting party or parties, and it is subject to the limits imposed 
by the law of state succession. The predecessor (in the present hypotheti- 
cal situation, the FRG) cannot by its unilateral act definitively affect the 
future position of the successor.1® Second, there is no evidence that Poland 


18 Cf, 2 D. P. O'CONNELL, STATE SUCCESSION IN MUNICIPAL Law AND INTERNATIONAL 
Law at 54, 56-60, 71 and 79-87 (1967). As to present day Germany, see Rauschning, 
supra note 17, at 166. 

1° The official West German communiqué on the negotiations and the Treaty with 
Poland states: “Ein wiedervereinigtes Deutschland kann ... durch den Vertrag nicht 
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accepted a reservation limiting the duration of the treaty and its eventual 
devolution. As the treaty is bilateral, such an acceptance would be neces- 
sary to make the reservation effective. It should also be noted that, in 
contradistinction to some other agreements *° concluded by the Federal 
Government, no article in the treaty with Poland provides for its review 
on the reunification of Germany. 

Finally, one should bear in mind that for twenty years, ie. until the 
Brandt administration, the Federal Government constantly disapproved 
of, and protested against, the loss of the former German territories as a 
result of defeat in war.?* If the Federal Republic was competent to take 
a negative attitude, to which West German lawyers ascribed legal con- 
sequences, how could that government at the same time be incompetent 
to take a positive one? It may be observed that the Federal Republic law- 
fully concluded a frontier treaty with the Netherlands.”* That treaty pro- 
vided for certain rectifications of the prewar border. The dimensions of 
the two problems, Dutch and Polish, are obviously different. Nonetheless 
the Dutch treaty points inevitably to the West German power to con- 
tract on frontiers and it is certainly not the crux of the matter that the 
Federal Republic and Poland are not neighbors. 

The conclusion, then, is that in legal terms the West German insistence 
on the treaty as binding only the contracting party does not give a pro- 
visional or temporary nature to the instrument. But perhaps this result 
is susceptible to the exercise of the competences that the former occupants 
of Germany have retained with regard to the settlement of its frontiers. 
This question will now be considered. 


Il. 


THE TREATIES AND THE GREAT POWERS 


The clauses on the Oder-Neisse frontier raise the issue of their com- 
patibility with the competences of the four Great Powers—France, the 
Soviet Union, the United Kingdom, and the United States. In 1945 these 
Powers assumed supreme authority with respect to Germany. This in- 
cluded the power to “determine the boundaries of Germany or any part 


gebunden werden,” “Zum Vertrag mit der Volksrepublik Polen,” 1970 Presse- und 
Informationsamt der Bundesregierung 1818 at 1819, para. III (4). There is no obliga- 
tion, for reunited Germany, by virtue of action undertaken by the FRG. But such 
obligation can follow from the law of state succession or other provisions of inter- 
national law. 

20 E.g, Art. 25 of the Agreement on the German Extemal Debts of 1953, 333 
U.N.T.S. 4. The assumption probably was that an all German Government would 
be or would become bound by the Agreement. Cf. BarHursr and Srmpson, supra 
note 7, at 189. 

21 Statement by the Federal Chancellor, Sept. 20, 1949, Verhandlungen des Deutschen 
Bundestages, 1 Wahlperiode 1949, Stenographische Berichte 28 (D). For subsequent 
statements, see reports on the “Vélkerrechtliche Praxis der Bundesrepublik Deutsch- 
land” published in ZEITSCHRIFT FÜR AUSLÄNDISCHES ÖFFENTLICHES RECHT UND VÖLKER- 
RECHT, 

22 508 U.N.T.S. 14 and 26, English translation at 148. 
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thereof and the status of Germany or of any area... being part of German 
territory” (Declaration of Berlin).?8 Accordingly, by their decision as 
embodied in the Potsdam Agreement,”* Poland was granted administration 
of certain areas which belonged to the German Reich and which the 
Powers themselves described as “former German territories.” In 1955 the 
supreme authority of the Powers came to an end with regard to the two 
separate state entities and their governments which had in the meantime 
been created in each part of divided Germany. The three Western Powers 
put an end to their authority in the Federal Republic,?> while the Soviet 
Union concluded a new arrangement with the GDR. Yet the Powers re- 
tained their rights and responsibilities relating to Berlin and to Germany 
as a whole, including the reunification of Germany and the peace settle- 
ment. Though the Soviet Union regards reunification as primarily a con- 
cern of the two German Governments, it has not relinquished its com- 
petence with regard to this question. In the Convention on Relations, the 
Western Powers and the Federal Republic agreed that the final determina- 
tion of the boundaries of Germany must await a peace settlement for the 
whole of Germany (Art. 7, para. 1). 

The treaties of 1970 do not refer expressly to such a settlement. Yet 
they do not pass over this matter in complete silence. In each of them 
Article Four provides that the treaty in question “does not affect (berührt 
nicht) bilateral and multilateral international agreements previously con- 
cluded by the parties.” The Treaty with Poland adds that this clause also 
applies to agreements that “concern” Poland and/or the Federal Republic, 
a formula comprehending instruments to which neither state was a party, 
such as the Berlin Declaration and the Potsdam Agreement. 

Immediately after the initialling of each treaty, the Federal Republic sent 
notes to the Western Governments telling them that the rights and re- 
sponsibilities of the four Powers remained unaffected.” The Western 
Powers took cognizance of the West German and Soviet statements that 
the Moscow Treaty did not affect the Powers’ rights,” and they noted with 
approval or satisfaction the initialling of the Warsaw Treaty.?® 

Thus it is beyond doubt that none of the Powers or contracting parties 
regards the treaties and what follows from them as contravening the rights 
and responsibilities of the former occupants. This applies to the clause 
on the Oder-Neisse frontier as well. 


28 Q INTERNATIONAL LEGISLATION 314 (M. O. Hudson & L. B. Sohn eds., 1942-1945). 

242 FOREIGN RELATIONS OF THE Unrrep States: DreLomatic Papers. THE Con- 
FERENCE OF BERLIN (Tax PotspAM CONFERENCE) 1945, at 1491 and 1509. 

25 Convention on Relations of 1952, supra note 8; Paris Protocol on the Termination 
of the Occupation Régime of 1954, 331 U.N.T.S. 253. 

26 Treaty concerning Relations between the USSR and the GDR of 1955, 226 ibid. 
201, 

27 1972 Bundesgesetzblatt, Pt. II, 356 and 365; 18 Bulletin 213 (Press & Informa- 
tion Office of the F.R.G., 1970); 25 Eunopa-Arncuiv D 396 (1970); 1970 Presse- 
und Informationsamt der Bundesregierung Bulletin 1816. 

28 1972 Bundesgestzblatt, Pt. II, 357 et seq.; 25 Europa-Arcutv D 397 (1970). 

29 1972 Bundesgesetzblatt, Pt. II, 365 et seq. 
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Today the competence of the four Powers concerning “the peace settle- 
ment for the whole of Germany” does not extend to the changing of 
existing frontiers or to the dictation of new ones. The Powers themselves 
circumscribed and diminished their competence with regard to the fron- 
tiers of Germany. While the Berlin Declaration speaks of unilateral deter- 
mination of boundaries by the Powers, the procedure envisaged by the 
West nearly ten years later is quite different. The Convention on Relations 
refers to a peace settlement that is “freely negotiated between Germany 
and her former enemies” and indicates that the final determination of 
Germany’s frontiers will take place in the framework of such a settlement. 
A negotiated arrangement would also include Poland as a country formerly 
at war with Germany. 

There is still another aspect of the problem. By recognizing the frontier 
the governments involved deprived themselves of the possibility of raising 
the issue at the peace settlement. The Soviet Union,’ France * and re- 
cently the United Kingdom * have all recognized the Oder-Neisse line as 
Poland’s western border. Only the United States has not as yet recognized 
the frontier. In the late forties the United States raised the possibility of 
a revision of the Oder-Neisse line; ** but at present the U.S. Government 
is silent on any modification of the territorial status quo between Poland 
and Germany. It has, however, welcomed the FRG-Polish Treaty, includ- 
ing its border provisions. Certainly the three recognizing Powers are 
estopped from demanding a revision of the frontier during any negotia- 
tions on a peace treaty with Germany. And so are the present two Ger- 
man states: the Eastern by the Zgorzelec Agreement,°+ the Western by its 
consent to the frontier in the Warsaw Treaty and especially by the renun- 
ciation contained in Article 1, paragraph 3.5 The frontier remains a 
proper matter for the peace settlement.** Such a settlement, however, 
could not go beyond confirming the present regime resulting from various 


30 Declarations by the Soviet Minister for Foreign Affairs of Sept. 17, 1946 and April 
9, 1947, V. MOLOTOV, QUESTIONS DE POLITIQUE EXTÉRIEURE 244 and 429 (1949). 

281 For French approval of the Potsdam decisions, see supra note 23, at 1551 and 
1562, During the meetings of the four Ministers of Foreign Affairs its representative 
emphasized the irreversible nature of the Potsdam settlement, e.g., Déclarations de M. 
Georges Bidault, Conseil des Ministres des Affaires étrangères, Session de Moscou 34 
(1947). Pres. Charles de Gaulle was emphatic in expressing his country’s accord to 
the frontier, see his statements of March 26, 1959 and Sept. 11, 1967, Le Monde, 
March 27, 1959, at 3, col. 1 and Sept. 12, 1967, at 2, col. 4. 

32 The Times, Nov. 21, 1970, at 1, col. 7. 

33 The Stuttgart speech by the Secretary of State James F. Byrnes, Sept. 6, 1946, 
8 Docs. on Amer. For. REL. 210, at 216-217 (R. Dennett and R. K. Turner eds.). 
Statements made by the Secretary of State George C. Marshall before the Council of 
Foreign Ministers at Moscow, March 27, 1947 and April 9, 1947, 9 ibid. 45, at 46 and 
[1947—1948] Docs. on Inr. Arrams 462 (M. Carlyle ed.). 

84 319 U.N.T.S, 93. 

36 See below, Section IV. Federal Germany acted lawfully because it had the 
consent of the great powers, cf. Meyrowitz, supra note 6, at 994. 

86 Id. at 1002. He rightly observes that Art. 1, para. 3, of the Bonn-Warsaw Treaty 
“enlève toute porté à la réserve du traité de paix,” at 998-999. 
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treaties and acts of recognition, for those who would otherwise have had 
the right to demand a revision divested themselves of it (the United States 
being the only—although rather formal—exception), while any change 
would always require Polish assent. The responsibility of the Powers for 
what remains of the German problem should not be confused with the re- 
vision of the frontier.8? Nor does the absence of a peace settlement “for 
the whole of Germany” make the Oder-Neisse frontier less permanent than 
any of its borders with other neighbors. The failure to arrive at such a 
settlement is one thing, the stability of the frontier another. What nor- 
mally would have been dealt with in a peace treaty that was to be con- 
cluded immediately after the war has so far and to a large extent been 
achieved through a settlement over a span of time and through a variety 
of instruments.** 

The conclusion, therefore, is that while the treaties of 1970 do not de- 
tract from the responsibility of the Great Powers for Germany as a whole, 
this responsibility no longer includes a right to demand a revision of Ger- 
many’s external frontiers, let alone a right to impose a new territorial set- 
tlement. Besides, who would be in a legal position to make such a de- 
mand? For three among the Powers and the two Germanies have at 
various times consented to Poland’s western frontier. The fourth Power, 
the United States, does not seem to be willing to demand any change in 
the status quo, and against the background of consent by the others, it 
would be surprising if it did. 

No German Government, whether East, West or all-German, as long as 
it possesses international capacity, is prevented from giving its consent to 
a frontier which came into existence through lawful inter-Allied arrange- 
ments going back to the last phase of the war. It is not clear what would 
here conflict with the competences of the Great Powers. If in a treaty 
with another party Bonn consents to the Oder-Neisse, that German con- 
sent is, for the Powers, res inter alios acta. It is true that in the present 
case it is not res inter alios acta because the Powers did express their ap- 
proval or satisfaction, but they participated in the arrangements as the 
result of their own volition. By itself, the Warsaw Treaty would never 
have this effect for them. Recognition of a frontier by Bonn is neither 
ultra vires nor does it bind the Powers. Yet at the time of negotiations 
the West German side often expressed the opinion that it was the com- 
petences of the Powers that made it impossible for it to recognize the 
frontier. It seems that here the Powers’ role and responsibility were em- 
ployed as a pretense. The real difficulty lay with the West German stand, 

87 For a different view, see Steinberger, supra note 3, at 134-137 and Frowein, 
note 16, at 32. On the other hand, Bretton, supra note 17, at 194, correctly dis- 
tinguishes between agreement on the peace settlement and agreement on the frontier. 
Nobody could seriously contest his view, which is also the West German official view, 
that the treaty is not a peace treaty, ibid. 177. 

88 Such as the Convention on the Settlement of Matters arising out of the War and 
the Occupation, 332 U.N.T.S, 220; Franco-West German Agreement on the Saar, 161 


B.F.S.P. 639; Belgian-West German Treaty, 314 U.N.T.S. 195; the complex of Dutch- 
West German Treaties (the Ausgleichvertrag), 508 ibid 14, etc. 
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irrespective of what the governments of the Great Powers thought or did. 

This aspect of the question brings us back to the attitude of the Federal 
Republic. Certain interpretations of the Bonn-Warsaw Treaty, in particu- 
lar the Bundestag Resolution, require clarification. 


Wi. 


Tue Bunpesrac RESOLUTION 


The ratification of the Treaties with the USSR and Poland proved to 
be, for the German side, a long and tortuous process. First, the initiation 
of the internal ratification procedures, not to speak of the ratification it- 
self, was made dependent on the negotiation and signing of agreements 
regulating various aspects of the movement of persons and goods to and 
from the western sectors of Berlin, and also dealing with visits by West 
Berliners to East Berlin and East Germany. Once these agreements had 
been reached,’ the road became open to ratification. But the continuous 
opposition on the part of the powerful Christian Democratic Party (CDU/ 
CSU) made the ratification very uphill work. In the first stage itself the 
Social Democratic and Liberal coalition (SPD and FDP) led by Chan- 
cellor Willy Brandt, the architect of the Ostpolitik, suffered a setback 
from the Christian Democrats when the Bundesrat, the Upper House, by 
a majority of one vote refused to approve the ratification. The Bundesrat 
could, of course, be overruled by the Lower House, the Bundestag, but 
the Government would have had to muster an absolute majority, consist- 
ing of half of the total number of members (496) plus one, i.e. 249 votes. 
This, as it turned out, the Government was unable to secure.“ The rati- 
fication problem developed into the most serious political crisis West Ger- 
many has experienced since it came into being. There was an unsuc- 
cessful attempt by the Opposition to overthrow the Brandt Government +° 
and the Chancellor’s personal budget was defeated.“ The resulting search 
for a political compromise led the Government and the Opposition to draw 
up a common declaration on foreign policy. The declaration set forth some 
of the long term aims acceptable to the two sides and it also contained one 
or two interpretative glosses on the embattled treaties. A curious and un- 
expected phenomenon during the elaboration of the declaration was the par- 
ticipation of the Soviet Ambassador in the working out of the final draft.*® 
On the other hand, the Polish Government had no part in this compromise. 
During the definitive vote (May 17, 1972) the Bundestag adopted the 
Joint Resolution on Foreign Policy by an overwhelming majority (491, 


891] ILM 5 (1972). For comment, see G. Doeker, K. Melsheimer, and D. Schroder, 
Berlin and the Quadripartite Agreement of 1971: “Modus Vivendi” and International 
Law, 67 AJIL 44 (1973). 40 The Times, Feb. 10, 1972, at 1, col. 2. 

41 The Times, April 29, 1972, at 1, col. 4. 

42 Cf, “Germans Seek a Compromise,” ibid., May 1, 1972, at 15, col. 1. 

43 Ibid., April 28, 1972, at 1, col. 3. 44 Supra note 41. 

45 Ibid, May 10, 1972, at 1, col. 3 and May 11, 1972, at 1, col. 2; The Observer, 
May 14, 1972, at 5, col. 2. 


1973] POLAND'S WESTERN FRONTIER AND 1970 TREATIES 33 


only 5 members abstaining). On the other hand, the bills approving the 
ratification of both treaties were carried by exactly half the membership 
of the Bundestag (248), the other half mainly abstaining with some votes 
cast against ratification (Moscow: 10, Warsaw: 17).4¢ The reason was that 
in a last minute change of mind the Opposition decided to abstain on the 
issue of ratification. The repetition of the procedure of abstention in the 
Upper House (May 19, 1972) removed the last obstacle to ratification.** 

The Joint Resolution is the product of a domestic crisis. It is not an 
instrument the role and function of which are to regulate the relations 
between Federal Germany and the USSR or Poland. It is not a substitute 
for the renegotiation ** of the treaties nor is it an authoritative, authentic, 
or binding interpretation of them. All this considerably diminishes the 
significance of the Resolution. One is inclined to agree with the comment 
that the Resolution “will be the pretence while the treaties will be the 
reality.” The Resolution displays certain internal contradictions, and 
there is a good deal of truth in the observation that the treaties “will not 
be much weakened by the now somewhat pointless declaration which tries 
to say that they are both permanent and temporary.” 5° 

Nonetheless in a legal analysis of the treaties, whether for academic or 
practical purposes, one cannot simply dismiss the Resolution as irrelevant; 
its precise place in the interpretation of the treaties must be defined. It 
is not the first time that the West German Parliament has voted a declara- 
tion of principles when there was dissatisfaction with the actual terms of a 
political treaty signed by the Federal Republic. In 1963 the Bundestag 
and the Bundesrat introduced into the law approving the Franco-German 
Treaty of Co-operation * a preamble that attempted to give a particular 
interpretation to the treaty. Thus on the West German side there appears 
from time to time a tendency to agree to one thing with the foreign party 
and then an attempt to twist it to say something else. Against the back- 
ground of the principle pacta sunt servanda this phenomenon is disquieting. 

The general tenor of the Resolution is such as to weaken the effect of 
the treaties. The Treaty with Poland has been concluded, as its preamble 
states, in the desire “to create a durable basis for a peaceful coexistence 
and the development of good and normal relations” between the two 
countries. In fact, the title of the treaty indicates that their principal aim 
is the “normalization of mutual relations.” Now, according to the Resolu- 
tion, the treaty, atlhough declared “important,” is only an element of “the 
modus vivendi which the Federal Republic of Germany seeks to establish 
with its eastern neighbours” (para. 1). The term modus vivendi implies 

46 Die Welt, May 18, 1972, at 1 and 8; The Times, May 18, 1972, at 7, col. 1; 
Le Monde, May 19, 1972, at 1, col. 2. 47 The Times, May 20, 1972, at 1, col. 6. 

48 Renegotiation was excluded by both the USSR and Poland, see declarations by 
the Soviet Minister, A. Gromyko, April 12, 1972, The Times, April 13, 1972, at 7, 
col, 1, and the Polish Minister, S. Olszowski, April 27, 1972, 1972 Polish Facts and 
Figures, No. 899, 5 (Polish Embassy, London). 

49 The Guardian, May 17, 1972, at 4, col. 8. 

50 “Bonn Treaties Nearly Home,” The Times, May 18, 1972, at 19, col. 1, at col. 3. 

51 1963 Bundesgesetzblatt, Pt. II, 705, 
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a provisional or temporary arrangement; the term normalization goes much 
further and certainly beyond a mere modus vivendi. Paragraph 2 contains 
the astonishing assertion, which is nowhere to be found in the treaties, 
that they “do not create any legal foundation for the frontiers existing 
today.” Judging by the travaux préparatoires and Polish official reaction 
to the Resolution, this phrase would not have been acceptable had its 
inclusion been suggested when the treaty was drafted in bilateral nego- 
tiations. Nor are the implications of self-determination clear, especially 
in connection with the issue of the Polish-German frontier. The merits 
of these and other points will be considered below (Section IV). One 
must first explore the legal significance of the Resolution for each of the 
interested parties: the Federal Republic, the Soviet Union, and Poland. 

In the Federal Republic, the Resolution, although adopted by the Parlia- 
ment, represents the attitude of the Government because it has been ac- 
cepted by it. Unlike the preamble voted in conjunction with the Franco- 
German Treaty," which became an integral part of the enabling law, the 
Resolution is not technically binding on the Federal Government. Never- 
theless it expresses its, and thereby the Republics, view on the content 
and effect of the treaties.’ 

The Soviet Union was consulted about the Resolution, took a part in its 
elaboration, and consented to its being adopted by the Bundestag as a 
measure permitting the solution of the ratification crisis.6 This does 
not amount to saying that the Resolution is an authoritative (authentic) 
interpretation of the West German-Soviet Treaty agreed upon between the 
two parties. And there is no guarantee that the statements in the Resolu- 
tion are or will be identically understood by the two states. The fact 
remains that certain parts of the Resolution originally provoked Soviet 
criticism and opposition.® 

Finally, there is the attitude of Poland. When the Poles learned about 
the Resolution, they opposed at least some of its formulas. In public 
statements which preceded the voting in the Bundestag but which clearly 
alluded to the Resolution then in preparation, the Polish Government re- 
jected the idea of an instrument that would supplement the treaty. The 
Minister for Foreign Affairs emphasized that “the Treaty [was] the only 
acceptable basis for our relations with the Federal Republic of Germany” 


52 The binding force of that preamble was emphasized during the debate in 1963, 
Verhandlungen des Deutschen Bundestages, 4 Wahlperiode 1961, Stenographische 
Berichte at 3423 D, 3436 D and 3745 C (speeches by Majonica, Mende, and Schmid). 

53 Cf. explanations by the spokesmen for the Government (Scheel) and Opposition 
(Kiesinger), Die Welt, May 18, 1972, at 8, col. 6. In 1963 H. Wehner, who later 
became a member of Brandt’s Government, insisted on the relevancy of the preamble 
voted by the Federal German Parliament for the interpretation and application of the 
Franco-German Treaty. Supra note 52, at 3746 C. 

54 The Times, May 11, 1972, at 1, col. 2 and May 12, 1972, at 5, col. 1. During 
the debate in the Bundestag at which the Resolution was adopted the West German 
Minister for Foreign Affairs announced that that instrament would be formally trans- 
mitted to a represintative of the USSR, Die Welt, May 18, 1972, at 8, col. 6, 

58 The Times, May 10, 1972, at 1, col. 3. 
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and the Premier reiterated that “for Poland the text of the agreement 
alone [could] be binding.” After the adoption of the Resolution the 
organ of political power—the Bureau of the Polish United Workers Party 
—declared that Poland considered the text of the treaty as the “only and 
exclusively binding” instrument between the two countries." Thus these 
statements ignored the Resolution and yet implicitly denied to it any 
significance in the application of the treaty. In fact, Poland had no part 
in the preparation of the Resolution and did not approve it in any manner. 
For Poland, therefore, the Resolution is not an instrument that would con- 
stitute the context in which the treaty should be interpreted.’ It may here 
be recalled that the Federal Government, when confronted in 1963 with 
the interpretation of the Franco-German Treaty by the Bundesrat, un- 
equivocally stated that such an interpretation would require new negotia- 
tions with France in order to become binding on that country. Mutatis 
mutandis the same view must today apply to the Polish Treaty. Hence 
it is not out of place to quote from the decision of the British-American 
Arbitral Tribunal in The David J. Adams case: © 


The fundamental principle of the juridical equality of States .. . is 
opposed to the subjection of one State to an interpretation of a Treaty 
asserted by another State. There is no reason why one more than the 
other should impose such an unilateral interpretation of a contract 
which is essentially bilateral. The fact that this interpretation is given 
by the legislative or judicial or any other authority of one of the par- 
ties does not make that interpretation binding upon the other party. 


The conclusion, then, must be that so far as Polish-West German rela- 
tions are concerned the Bundestag Resolution does not constitute part of 
the context for the interpretation of the Warsaw Treaty. Also, its value 
as an interpretation by only one party is doubtful, for the Resolution 
contains statements that purport to weaken or change the ordinary and 
otherwise clear meaning of some of the treaty’s provisions.** This could 


56 See Polish statement referred to in note 48 supra. The Premiers declaration 
was made on May 14, 1972 during a visit in the GDR. 

67 1972 Polish Facts and Figures, No. 900, at 2, col. 2. 

58 West German Professors W. Kewenig and, to a lesser degree, J. A. Frowein seem 
to regard the Resolution as an instrument falling under the provision of Art. 31, para. 
2(b) of the Vienna Convention on the Law of Treaties (not in force at the moment 
of this writing). This view is wrong. The Resolution was not accepted by Poland, 
and such an acceptance is essential, according to the Vienna Convention, to make 
the instrument part of the context in which the Treaty can be interpreted. See Die 
Welt, May 17, 1972, at 2, col. 1. 

59 The declaration by the State Secretary in the West German Foreign Office, Bundes- 
rat, Stenographische Berichte 40 (1963). 

606 R.LA.A. 85, at 89. 1 C. ROUSSEAU, DROIT INTERNATIONAL PUBLIC 250 (1970) 
points to the conflicting official interpretations of the Peace Treaty of Frankfurt of 
1871 by the Governments of the German Reich and France. Each of the two states 
refused to consider itself bound by the unilateral interpretation of the other. 

81 Steinberger, supra note 3, at 111 and Zur allgemeinen Zweckbestimmung und Aus- 
legung des deutsch-sowjetischen Vertragswerks vom 12. August 1970, OsTVERTRAGE, 
supra note 3, at 19 is of the opinion that, in view of the highly political nature of 
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amount to the perversion of the general rule of interpretation,” in particu- 
lar the principle of good faith. Instead of elucidation the Resolution may 
produce confusion. Our last subject, therefore, is the explanation of those 
clauses in the treaties that deal with the Oder-Neisse border. 


IV. 


Tue TERRITORIAL CLAUSES 


In the Treaty with Poland, the Federal Republic affirms that the “border 
line the course of which was established in Chapter IX of the decisions 
of the Potsdam Conference” is “existing” and that it “constitutes the 
western state frontier” of Poland (Art. I, para. 1). The Treaty with the 
Soviet Union uses equivalent terms, although it omits the word “existing.” 
It refers to “the frontiers of all States in Europe... as they are on the date 
of signature of the present Treaty, including the Oder-Neisse line which 
forms the western frontier” of Poland (Art. 3). Comparison of the two 
treaties shows that the provision in the Polish Treaty is more detailed. 
The latter treaty defines the Potsdam border line as the “state frontier” 
(Staatsgrenze), invokes the Potsdam Agreement, and repeats the descrip- 
tion of the line contained in that Agreement. These differencs of drafting 
point to the primary interest which Poland had in the territorial stipulations 
of its treaty. However, neither Article 3 of the Moscow Treaty, which 
simply refers to the “Oder-Neisse line,” nor Article 1, paragraph 1, of the 
Treaty with Poland, which is equally rather general, constitute delimitation 
provisions. Delimitation is not, and could not, be the subject of either of 
the two treaties. 

The absence of a delimitation provision cannot be interpreted as put- 
ting the status of any of the discussed areas in doubt. It is true that 
Article 1, paragraph 1, of the Warsaw Treaty cites the Potsdam Agreement 
and, without mentioning East Prussia, repeats the rather incomplete de- 
scription of the frontier line given by that Agreement. The lack of pre- 
cision concerns particularly the area around Szczecin (formerly Stettin). 
But the preparatory work of the Potsdam Conference leaves no doubt that 
the city and port of Szczecin were to remain under Polish administration. 
The documents of the Conference also show that the portion of territory 
that lies west of the Oder and beyond the administrative limits of Szczecin 
was accorded to Poland, although there is no explicit provision to this 


the Treaties and the competence of the Great Powers, a strict interpretation should 
be applied. 

62 Art. 31, para. 1, of the Vienna Convention on the Law of Treaties. Die Welt, 
May 17, 1972, at 1, col. 4, welcomed the adoption of the Resolution in the following 
words: “Der politische Gehalt der Vertrige ist relativiert, neues Licht fallt auf alte 
Texte.” Le Monde, May 19, 1972, at 3, col. 1: “Ce texte . . . dénature le traité 
qu il prétend préciser.” See also E. Neumaier, “Resolution zu vielen Zwecken: 
Regierung und Opposition interpretieren sie unterschiedlich,” Die Zeit, May 19, 1972, 
No. 20, at 5. 

63 Tr: CONFERENCE OF BERLIN, supra note 23, at 534 and 539. 
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effect." Nor does the Treaty with Poland refer to the fate of East Prussia. 
It deals with the “western” frontier, and in the geographical sense the 
frontier in East Prussia is northern. Yet the treaties of 1970 do more than 
simply spell out the consent of the Federal Republic to the border that 
nowadays separates Poland from the German Democratic Republic. The 
Treaty with the Soviet Union speaks of the inviolability of all the frontiers 
in Europe (Art. 3), which term includes the Soviet frontier in East Prus- 
sia. In the Treaty with Poland the confirmation of the inviolability of the 
“existing frontiers” (Art. 1, para. 2) obviously comprises the border that 
runs across former East Prussia, for this provision deals with all the 
frontiers of the signatories, not simply with the frontiers shared with Poland 
and the Soviet Union. In view of the division of Germany and the geo- 
political situation in that part of Europe, the Federal Republic had no 
common frontiers with those two countries. In concluding the Treaty 
with Poland, the Federal Republic acted suo nomine, no diplomatic trans- 
action in the name of Germany as a whole came into consideration. The 
“existing frontier,” to which the Treaty with Poland refers (Art. 1, paras. 
l and 2), is one which has been delimited and demarcated under agree- 
ments which Poland signed with the German Democratic Republic.” 

The acknowledgment of the physical existence of the frontier lies in 
the foreground of the Bonn-Warsaw Treaty. But the frontier of a state 
is also a juridical concept. In international law it means a line that sepa- 
rates the territory over which one state has sovereignty from the territory 
that belongs to another state, areas which are res nullius or res communis, 
or territory which has been endowed with a status different from sov- 
ereignty. The use of the term “state frontier” means that the signatories 
consider that the area which lies beyond the Oder and the Neisse is 
under the territorial supremacy and sovereignty of Poland. Were it other- 
wise, it would be illogical and misleading to refer to “the western state 
frontier;” other expressions should then have been employed, such as de- 
marcation line, provisional or administrative line, or border delimiting the 
zone of administration. Like the Potsdam Agreement, the treaties of 


6t Cf, the earlier version of the American draft of the Potsdam Agreement, ibid., at 
1150, and the American map showing the Oder-Neisse line, lac. cit. 

85 The Zgorzelec Agreement of 1950, supra note 34, and the Demarcation Act of 
1951, 319 U.N.T.S. 100, 

&6 The use of the word “frontier” is not accidental nor is it without legal significance. 
Bretton, Le Traité germano-soviétique du 12 août 1970, 16 ANN. FRANGAIS pe Drorr 
Int. 125 at 136 (1970) rightly reminds one that the Final Declaration on Indo-China 
adopted by the Geneva Conference on July 21, 1954 contained the following statement 
(Para. VI): “The conference recognizes . . . that the military demarcation line [separat- 
ing the northern and southern zones of Viet Nam] should not in any way be inter- 
preted as constituting a political or territorial boundary.” [1954] Docs. on Int. 
Arrams 138 (D. Folliot ed). Cf. Professor Wengler’s observations on the term 
“western state frontier,” W. Wengler, Der Moskauer Vertrag und das Vélkerrecht, 25 
JURISTENZEITUNG 632 at 634 (1970). On the other hand, Steinberger supra note 3, 
at 111 denies that the term “frontier” determines the legal status of the territory 
involved. According to him, Art. 3 of the Bonn-Moscow Treaty uses the word “frontier” 
in the sense of geographical line. 
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1970 do not refer expressis verbis to Polish sovereignty. The answer as to 
who has sovereignty over the “former German territories” (the term used 
in the Potsdam Agreement) follows, in the first place, from the instru- 
ments and acts that preceded the treaties of 1970. Nonetheless the terri- 
torial clauses of the treaties are not totally irrelevant on the question of 
sovereignty, although their effect is declaratory, not constitutive. In this 
respect the Treaty with Poland is again more explicit than its Soviet 
counterpart or the Potsdam Agreement. Its preamble speaks of “respect 
. for the . . . sovereignty of all states in Europe within their present frontiers,” 
and this formula encompasses the power and jurisdiction of Poland over 
the territories accorded to it under the Potsdam Agreement. The acknowl- 
edgment of the status of the frontier is done “concurrently” (ibereinstim- 
mend), and nothing justifies the opinion that in spite of the declared agree- 
ment the two parties attached a different meaning to the term “frontier.” 
Nor does the Bundestag Resolution support such an opinion. The state- 
ment of the factual and legal status of the territory involved substantiates 
the interpretation that the Federal Republic agreed to the Oder-Neisse 
frontier.” 

Even if the various terms used in the treaties reflect a discrepancy in 
substantive approaches and even if one follows the canon of interpretation 
that the narrower meaning should prevail, no resulting provisionality or 
temporariness attaches to the frontier, for the provisions on its inviolability 
and on territorial integrity in general are supplemented by the declaration 
of the Federal Republic that it has “no territorial claims against anybody 
nor will assert such claims in the future” (Treaty with the Soviet Union, 
Art. 3), and specifically with regard to Poland (Art. 1, para. 3). In Article 
2, paragraph 2, of the Treaty with Poland, the Federal Republic repeats 
its obligation, already incurred by virtue of general international law, to 
“refrain from the threat or use of force” against Poland. The two signa- 
tories agreed to “settle all their disputes exclusively by peaceful means.” 
It should be noted here that, in light of Article 1, the western frontier of 


67 This conclusion is borne out by other provisions. In the Treaty with the Soviet 
Union the Federal Republic regards the Oder-Neisse frontier as inviolable (“today 
and in future”) and it also undertakes “to respect without restriction the territorial 
integrity” of the Polish State (Art. 3). The Treaty with Poland likewise contains a 
clause on the inviolability of the frontier and the pledge “to respect unreservedly [the] 
territorial integrity” of Poland (preamble). 

There is a shade of difference between the meaning of the terms used in the German 
and the other versions of the text, especially the Russian. Unverletzlich means in- 
violable in the sense of protection against and immunity from unlawful measures that 
would effect a change. The Russian nerushimye probably means more. It conveys 
the idea of immutability. It implies a state of things that cannot be destroyed or 
altered whether the means conform to law or not. The divergence, if any, between 
the German and Polish versions is less conspicuous. See Wengler, supra note 66, at 
634; Bretton, supra note 66, at 187; E. H. Albert, Bonn’s Moscow Treaty and Its Im- 
plications, 47 INT. AFFams 316, at 323 (1971); Colard, supra note 6, at 340 and 352; 
Steinberger, supra note 3, at 102-103; Frowein, supra note 16, at 28-29; and 
Uschakow, in the discussion in OSTVERTRÄGE, supra note 3, at 105. 
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Poland is not a question in dispute; the lack of territorial claims removes 
any doubts in this respect. 

The acceptance of the territorial status quo in Article 1 of the Polish 
Treaty bears out the interpretation that the clause on the absence of any 
territorial claims (Art. 1, para. 3) entails the renunciation of any claim 
that might exist prior to the signing of the Treaty.** Such a renunciation 
applies to any portion of the territory that was under Polish control and 
jurisdiction in 1970. Article 1 refers to the real state of things with regard 
to the possession of territory by Poland.® Some writers think that the 
treaties do not exclude claims that might be submitted after the conclu- 
sion of the treaties. This view runs counter to the normal meaning of 
the phrase that the parties “will not raise such claims in the future” (Polish 
Treaty, Art. 1, para. 3). In other words this strained interpretation im- 
plies that the treaty did not mean what it said. Yet any treaties, including 
those under discussion, should be interpreted as they stand.71 Besides, 
the distinction between claims prior to and subsequent to the treaties is 
pointless, as the substance of the claim would always be the same—re- 
vision of the frontier. 


68 Cf. Meyrowitz, supra note 6, at 1011. 

69 The duties under Arts. 2 and 3 exclude the interpretation according to which 
Federal Germany, in questioning the definitive nature of the frontier, does not raise 
any territorial claim in the strict sense of the term, in that the territory administered 
by Poland under the Potsdam Agreement is, according to some West German views, 
subject to the titular sovereignty of Germany. Meyrowitz, supra note 6, at 1011, 
speaks of Federal Germany’s obligation “de s’abstenir, dans ses actes officiels, d’ordre 
législatif, administratif ou judiciaire, de toute prise de position qui traduirait une 
contestation de cette souveraineté, en affirmant que les territoires en question contin- 
ueraient d'être, politiquement et juridiquement, allemands.” 

10 Steinberger, supra note 3, at 103 and 109 admits peaceful change. At 72 he 
refers to Art. 3 of the Bonn-Moscow Treaty and says: “Der Vertrag schreibt nicht 
die Grenzen in Europa volkerrechtlich fest.” He upheld this view in his other con- 
tribution on the subject, supra note 61, at 24, footnote 12. Cf. H. Kriiger’s contribu- 
tion to the discussion, OstvERTRAGE, supra note 3, at 37-39. F. Münch, ibid., at 
34 said: “. . . Steinberger hat die Grenzklauseln als Verzicht auf Gebietsanspriiche 
interpretiert. Aber das solle keine Politik hindern, die Gebiete später wieder zu 
erlangen,” Colard, supra note 6, at 352 emphasizes that the parties to the Bonn- 
Warsaw Treaty “confirment I ‘inviolabilité’ et non l ‘intangibilité’ de leurs frontières.” 
According to Meyrowitz, supra note 6 at 1000-1001, Art. 2 of that treaty not only 
prohibits a modification of the frontier through means contrary to intemational law 
but it also excludes “la contestation de celle-ci par la formulation d’une revendication.” 
In the final discussion on the ratification of the Treaty the spokesman for the Social 
Democratic Party, C. Schmid, declared: “Die Bundesrepublik Deutschland wird nach 
diesem Vertrag die Oder-Neisse-Linie als Westgrenze Polens nicht mehr in Frage 
stellen.” Die Welt, May 18, 1972, at 8, col. 2. However, this clear language is 
difficult to reconcile with the ambiguities in Paragraph 2 of the Bundestag Resolution. 

71 This interpretation is one which sees in the words the sense they would normally 
have in their context. It is an interpretation that does not lead to anything unreason- 
able or absurd. Cf. the dictum of the Permanent Court of International Justice in 
the Advisory Opinion on the Polish Postal Service in Danzig, P.C.I.J., Ser. B, No. 11, 
at 39 and the restatement by Sir Gerald Fitzmaurice, The Law and Practice of the 
International Court of Justice, 1951-4: Treaty Interpretation and Other Treaty Points, 
33 Brrr. Yr. Bk. or Int. Law 203, at 211 (1957). 
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Paragraph 2 of the Bundestag Resolution contains the following state- 
ment: 


The Treaties proceed from the frontiers as actually existing today, uni- 
lateral alteration of which they exclude. The Treaties do not antici- 
pate a peace settlement for Germany by treaty and do not create any 
legal foundation for the frontiers existing today. 


By stressing the inadmissibility of unilateral modification the Resolution 
seems not to exclude proposals for peaceful changes to be based upon an 
agreed solution. Of course, each sovereign state is free to agree to a 
‘revision of its frontiers and to many other things. 

Throughout the negotiations with Bonn, Poland made it clear that it 
would agree to nothing less than an unequivocal consent by the Federal 
Republic to the Oder-Neisse frontier. For that reason negotiations proved 
more difficult and prolonged than those with Moscow. The settlement 
of the frontier issue is the corner stone of normalization between the two 
countries. If the Federal Republic agreed to the frontier—and it is sub- 
mitted that it did—then any talk about peaceful change compromises the 
agreement and may amount to bad faith. When in the context of the 
treaty the German side mentions the right of a state to agree to the re- 
vision of its frontiers,”* the allusion may perhaps reveal some discrepancy 
between what has been agreed in words and what is regarded as an objec- 
tive for the future. 

All these doubts probably have their source in the lack of a clear dis- 
tinction in the Bundestag Resolution and in many an earlier document 
originating in Federal Germany between, on the one hand, a unification of 
the country eventually brought about within the present frontiers of the 
two German states and, on the other, the stability of their external borders. 
Reunification and the Oder-Neisse line are two different and separate 
problems. The references in one and the same phrase in Article 3 of the 
Soviet Treaty to both the western frontier of Poland and the frontier be- 
tween the FRG and the GDR is justifiable only in the narrow context, of 
nondisturbance of the present frontiers in Europe, as indicated by that 
article, and in the wider context of the whole treaty, which looks to the 
renunciation of force. Otherwise the two territorial settlements belong to 
two different sets of relationships, intra-German and Polish-German.7* 


72 The West German State Secretary E. Bahr invoked the Soviet Union’s declaration 
that “a modification of frontiers effected by mutual consent is an expression of the 
sovereignty of the States.” See his letter to the Editor of Le Monde, Aug. 23-24, 
1970, at 4, col. 5, cited by Bretton, supra note 66, at 137. Bahr seemed to envisage 
relations with the GDR only, not those with Poland, for he referred to a voluntary 
union by two states which would result in the abolition of the frontier between them. 
However, not all Federal German spokesmen limit the possibility of modification of 
frontiers through peaceful change to an intra-German situation alone. See also L. L. 
Wuerren, GERMANY'S OSTPOLITIK: RELATIONS BETWEEN THE FEDERAL REPUBLIC AND 
THE Warsaw Pacr Countriss 144 and 148 (1971). 

78 The so-called Bahr Paper, 1970 Presse-und Informationsamt der Bundesregierung 
Bulletin 1096, para. 5, and the Statement by the Political Bureau of the Polish United 
Workers’ Party, 1972 Polish Facts and Figures, No. 900, at 2, col. 2, are among the 
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The reference in the Resolution te the “inalienable right to self-deter- 
mination” (para. 3) is not clear. If self-determination is limited (as it 
seems to be) to the relations between the two parts of the divided German 
nation, then the principle is irrelevant for our problem. “By demanding 
the implementation of the right of self-determination [reads the Resolu- 
tion], the Federal Republic of Germany does not make any territorial 
claims nor does it claim any alteration of frontiers.” Does this phrase ex- 
clude the areas beyond the Oder and the Neisse from the operation of 
the right? The question is not out of place as for many years the official 
spokesmen of the Federal Republic included the return of the lost terri- 
tories under the heading of self-determination, and this idea is still not, 
foreign to some of the sponsors of the Resolution.” 

The emphasis that the treaties “do not anticipate a peace settlement” 
is significant, The implication again is, or might be, that a territorial 
modification is possible when the moment for the peace settlement arrives. 
Equally if not more suggestive is the stress laid on the treaties as not 
creating any legal basis for the existing frontier. This vaguely implies 
that on the legal plane the hands of the Bonn Government are not tied. 

One should not, of course, exaggerate the importance of the Resolution. 
It is not an instrument that has equal status with the treaties or could 
effectively be invoked against Poland. But it creates some confusion and 
also some uncertainty as to West German designs and reliability. 


y. 


CONCLUSIONS REGARDING THE BONN-WarsAw TREATY 


The Polish-West German Treaty must be interpreted in accordance with 
the principles of interpretation as formed and adopted in the practice of 
states and formulated by the Hague Court. Thus, to repeat Judge Sir 
Gerald Fitzmaurice’s restatement of the Court’s position, the treaty is to be 
interpreted as it stands, and on the basis of its actual text." Article 31 
of the Vienna Convention on the Law of Treaties requires that “A treaty 
shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of 
its object and purpose.”** There is no evidence that the words used in 
Article 2 of the Polish Treaty are to be understood in a sense other than 
the natural and ordinary one. 


official documents which consider the two treaties as forming part of “ein einheitliches 
Ganzes,” i.e. “one political whole.” 

74 Commenting on the “Letter on German Unity” (Brief zur deutschen Einheit), 
1970 Presse- und Informationsamt der Bundesregierung Bulletin 1094, which the Fed- 
eral Government sent to the Soviet Government on the signing of the Bonn-Moscow 
Treaty, Albert, supra note 67, at 316 wrote: “Thus, Bonn accepted the status quo 
with the declared intention to change it, if possible, As it was put at the time—the 
best way of knocking down frontiers may be to recognize them first.” 

75 Fitzmaurice, supra note 71, at 211. 

76 U.N. Doc. A/CONF.39/27 (1969), 63 AJIL 875, 885 (1969). 
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The territorial clauses of the treaty are not ambiguous.” They clearly 
express the Federal Republic’s consent to the Oder-Neisse line by the 
statement that that line is Poland’s western state frontier, by the confirma- 
tion of the inviolability of the frontier now and in the future, and by the 
declaration that there are no territorial claims and that none will ever 
be raised. Is a more emphatic acknowledgment necessary to effect recog- 
nition? Although the treaty avoids this term, it contains elements that 
compose and complete the act of recognition.”® 

The Polish-German frontier came into existence through instruments 
and acts that preceded the conclusion of the treaty of 1970. Germany ` 
lost sovereignty over the areas east of the Oder and the Neisse by virtue ` 
of a combination of factual and legal factors. The treaty certainly does not 
create the frontier.”® It refers to the border line established at Potsdam 
as the western frontier of Poland. Thus the frontier is considered as being 


77 Cf. Die Welt, May 17, 1972, at 2, col. 1: “Eine mehrdeutige Vertragsklausel, 
etwa die Grenzformel im Moskauer Vertrag. . .” 

78 See the official comminqué referred to in note 19 supra; “ein streitiges Grenz- 
problem zwischen der Bundesrepublik und Polen damit nicht mehr besteht.” The 
British recognition of the frontier immediately after the initialling of the Bonn-Warsaw 
Treaty is to be noted, note 32 supra. Until then the British position was that the 
“final delimitation of the frontier between Germany and Poland [could] not be for- 
malised until there is a peace settlement,” 613 Parliamentary Debates (House of Com- 
mons), 5th Ser., 394, col. 2 (1959). 

The attitude of the Holy See is equally worthwhile noting. It is the established 
policy of the Holy See not to proceed with the reorganization of the ecclesiastical 
structure of a territory until that territory’s status in international law is, in the eyes of 
the Holy See, absolutely beyond doubt. Up until June 1972 the Holy See did not 
change the ecclesiastical structure, including the limits of the dioceses, of the former 
German territories administered by Poland. ‘The structure established as a result of 
the Treaty of Versailles and the then German-Polish frontier had been maintained 
although Polish prelates were appointed as apostolic administrators of the former Ger- 
man bishoprics; the latter arrangement was, by nature, provisional. After the Bonn- 
Warsaw Treaty entered into force the Holy See announced a permanent transforma- 
tion of the ecclesiastical structure, including the setting up of new bishoprics, The 
Times, June 29, 1972, at 5, col. 4. Bretton, supra note 66, at 132; Meyerowitz, supra 
note 6, at 945, 997-998 and 1010; Frowein, supra note 16, at 31; H. Steiger, ‘Rechts- 
fragen der Ostvertrige 1970, OsTVERTRAGE, supra note 3, at 46; and F. Münch, Ost- 
vertrige und neues jus cogens, ibid. 109 at 113, all admit recognition as a result of 
the clauses referred to, though the latter writer does raise the issue of the lawfulness 
of such recognition. On the other hand, cf. the views relating to Art. 3 of the Bonn- 
Moscow Treaty (in contradistinction to Art. 1 of the Treaty with Poland), Steinberger, 
supra note 3, at 109 and Colard, note 6, at 341. The West German side avoids the 
very word “recognition.” See, for instance, Chancellor Brandt’s interview with the 
Rheinische Post, reprinted in 1970 Presse- und Informationsamt der Bundesregierung 
Bulletin 1977 at 1978, But recognition can be granted without using the word itself. 

19 The Bonn-Warsaw Treaty does not operate a cession of territory nor does it in 
any other manner create a Polish title to it. Cf. Steiger, supra note 76, at 47; W. 
Kewenig, Die deutsche Ostpolitik und das Grundgesetz, 26 Europa-Arncutv 469 at 
478 (1971); O. Kimminich, Der Warschauer Vertrag—-Grundlage oder Vernichtung 
privater Entschddigungsforderungen?, 26 JURISTENZErTUNG 485 at 488 (1971); Meyro- 
witz, supra note 6, at 997. It may be added that the frontier was not an invention 
of the Zgorzelec Agreement either. 
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in existence, and the treaty acknowledges it, though the parties are silent 
on the origins of the territorial settlement.®° Yet the status of the terri- 
tory in question is elucidated by the use of the term “state frontier” and 
by the consent of the interested party to it. 

Whatever concept of the link between the Federal Republic and the 
German Reich one adopts and however one defines the present legal 
position of Germany, the Bonn Government has had a legal interest in the 
problem. It cannot seriously be contended that only the future unified 
German state is interested and competent to deal with the frontier issue. 
The two German Republics, in their own right but also as successors or 
partial continuations of the Reich and, finally, as theoretical predecessors 
of a future unified Germany, have a legal interest in the frontiers. 

In the treaty, the Federal Republic consents to a frontier the legality 
of which it has until now questioned. Recognition has its legal conse- 
quences. It simply is not true that a treaty like the one between Bonn 
and Warsaw, once concluded, does not become part of the legal founda- 
tion of the frontier. It is another matter that the legal picture of that 
specific frontier is rather complex and that the role of one or another 
element in it may still be debated. 


80 One of the differences between the Zgorzelec Agreement and the Treaty of 1970 
concerns the role and function of the Potsdam Agreement in settling the border issue. 
The former clearly points to the Potsdam Agreement as establishing the German-Polish 
frontier while the latter passes over the matter in silence. Cf. Frowein, supra note 16, 
at 30-31 and Colard, supra note 6, at 352. The formula of Art. 1, para. 1, is a com- 
promise between the divergent views of Bonn and Warsaw on the Potsdam Agreement. 
The differences between the two instruments (Zgorzelec and Bonn-Warsaw) are not 
the subject of the present article. 


BERLIN AND THE QUADRIPARTITE AGREEMENT 
or 1971 


By Giinther Doeker,* Klaus Melsheimer,** and Dieter Schréder *** 


L 


Tse POLITICAL ENVIRONMENT 


The present legal status of Berlin after the conclusion on September 3, 
1971 of the Quadripartite Agreement between France, the Soviet Union, 
the United Kingdom, and the United States? can only be understood in 
terms of its own historical] development and the context of the international 
politics of the 1960s. Although any legal and political analysis of divided 
Germany and Berlin must take into account a period of history dating 
back to the 1940's, it is assumed here that the essential facts are sufficiently 
well known to serve as a background for the following analysis.” 

Until 1961, Berlin played a key role in international relations and in 
internal German politics as a symbol of the hope that both parts of Ger- 
many and of Berlin might be reunited. Not only did the people of Berlin 
believe strongly in the political importance of the city as a link between 
the two parts of Germany, but the elected representatives in Bonn and 
Berlin also appeared to follow a policy which aimed at reestablishing the 
old function of the city as the “Reichshauptstadt” of a united Germany— 
symbolized by the reconstruction of the historic Reichstag. But a funda- 
mental change in the political situation came in 1961 with the building 
of the wall between the eastern and western parts of the city. The inter- 
national situation was altered by an apparent transformation of the Cold 
War into a prospective period of détente between the two power blocs. 
This new dimension in international relations was manifested by President 
Kennedy’s visit to Berlin in 1963, when, according to Willy Brandt, Ken- 
nedy said that the next steps for a military détente must be connected 


° Professor of Politics, Free University of Berlin and Brock University, St. Catharines, 
Ont., Canada. 

°° Head, Section on Water Administration and Shipping, Senat of Berlin, formerly 
member of the Political Department of the Chancellery of the Senat of Berlin. 

°°° Head of section in the Political Department of the Chancellery of the Senat of 
Berlin, Lecturer in International Relations, Free University of Berlin. 

2 Text in 66 AJIL 242 (1972). Also in 10 ILM 895 (1971) and 65 Derr. STATE 
Butz. 318 (1971). 

2 For further details concerning the historical development of the legal status of 
Berlin and divided Germany, see ALois RIKLIN, Das BERLINPROBLEM (1964) and the 
sources and materials cited therein at 405 ff; see also Hans HENRICH MAHNKE, Der 
Zugang nach Berlin: Die Historische Entwicklung, DeutscHianp-Arcuiv 140 ff, and 
364 £ (1972). 
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with an attempt to ease the situation for Berlin and for the people of di- 
vided Germany." 

In the same year a semi-official Soviet journal on international affairs put 
forward the idea that, if progress were to be made toward a détente, a 
German peace settlement and the solution of the West Berlin problem 
were needed first.‘ 

Until 1961 German foreign policy, as well as Soviet and Allied policies, 
were directed toward German reunification, and more than seventy drafts 
and programs were prepared for a German peace treaty based upon re- 
unification.’ In 1961, Allied policies reached a turning point as far as 
German reunification was concerned. From that year onward, the Allies 
followed a new scale of priorities concerning the status of Germany and 
its problems in international politics. 

In February 1962, the American Ambassador in Moscow transmitted 
two documents to the Soviet Foreign Minister. Some weeks later the 
Western press reported that proposals had been submitted to the Soviet 
Union on the following issues: 


(1) The conclusion of an agreement between the United States and the 
Soviet Union providing for the non-proliferation of nuclear weapons; 

(2) An exchange of declarations of non-aggression between the mem- 
bers of NATO and the members of the Warsaw Pact; 

(3) Establishment of an international authority for the control of ac- 
cess to West Berlin; 

(4)The establishment of a number of committees to implement rela- 
tions and arrangements of a technical nature between the two parts of 
Germany.’ 


The exchange of correspondence between the United States and the 
Soviet Union marked for the first time the basic outlines of Allied policies 
for the sixties and seventies. But at the same time the new posture of 
Allied foreign policy was thrust aside by changed international circum- 
stances. The Cuban crisis and the renewed arms race contributed to the 
sudden breakoff of the dialogue begun between the two power blocs. 
When this dialogue ceased, all the parties involved in trying to settle the 
Berlin problem began at once to formulate clearly defined legal pesitions 
concerning the status of Berlin. The first step was taken by the German 
Democratic Republic and the Soviet Union on July 12, 1964 when they 
concluded a Treaty of Friendship, Mutual Assistance and Cooperation, in 
which they agreed to consider “West Berlin” as an “independent political 
entity.” Statements of this kind were incorporated in similar friendship 


3 See Wary Branpt, DER WILLE zum Fræpen 109 (1971). 

1B. Wewyurna and I. Luxasnux, International Legal Aspects of the West Berlin 
Problem, Inr. Arratrs (No. 4, April 1963). 

5 See H. SIEGLER, 1 WIEDERVEREINIGUNG UND SICHERHEIT DEUTSCHLANDS (6th ed., 
1967). 

8 See ARCHIV DER GEGENWART 9679, 9831 (1962). 
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treaties between the GDR and other Warsaw pact states.” However, in 
1960 the British Government had already declared that, as a consequence 
of the Allied reservations of 1949 and 1950 with respect to the Federal as 
well as Berlin Constitutions, it “did not regard Berlin as part” of the FRG.® 

In 1966 the Constitutional Court of the FRG declared in an important 
decision that Berlin was predominantly part of the Federal Republic and 
that federal law incorporated into that of Berlin did not lose its quality as 
federal law. This dictum allowed the Court to provide judicial review of 
cases in which the Berlin Senat had based its decisions upon federal Jaw. 
The Court followed in its dictum the argument of the Federal Government 
and the Senat of Berlin, which was incorporated in a statement addressed 
to the Court. Indeed, this was not the first time that the Court had ex- 
pressed this view.° The Allied Kommandatura in Berlin reacted to this 
new assertion by issuing Letter (67)10 of May 14, 1967 addressed to the 
Governing Mayor of Berlin stating: 


It has been and remains the Allied intention and opinion that Berlin 
is not to be regarded a Land of the FRG and is not to be governed 
by the Federation.” 


On December 8, 1967 the Soviet Union transmitted a communication to 
the FRG demanding the “termination of aggression against West Berlin.” + 
A few days later a member of the West Berlin Section of the Soviet Em- 
bassy in the GDR clarified the statement by demanding that the FRG 
stop holding meetings of the Federal Cabinet and plenary sessions of the 
Federal Parliament (Bundestag) in Berlint? Further refinements of the 
official Soviet demand were made in Pravda (January 20, 1968) in the 
form of protests against visits of the Federal Chancellor and the Federal 
President and meetings of the Bundesversammlung in the city. Finally 
the Soviet Ambassador in East Berlin submitted on February 14, 1968 a 
letter to the American Ambassador in Bonn protesting against, inter alia, 
sessions of committees and Fraktionen of the Bundestag and the presence 
of federal agencies in Berlin.** After seven years of silence, the FRG sud- 
denly decided in 1965 to manifest its legal position concerning Berlin by 
holding a plenary session of the Bundestag in Berlin. The immediate re- 
action of the Eastern bloc was a temporary blockade of the access routes 
to Berlin. It was the first severe interference with Berlin traffic since the 
Jessup-Malik agreement of 1949. 

In 1967 authorities in the Eastern bloc suddenly began to show a lively 
interest in problems concerning the international traffic rights of land- 


T See, for example. J. Pernenxow, Uber einige Vélkerrechiliche Aspekte des Status 
von West Berlin, DEUTSCHE AussENPOLITIK 153 (No. 2, 1969). 

8 See C. D. Lusu, The Relationship between Berlin and the Federal Republic of 
Germany, 14 Inv. anp Comp. L. Q. 742 ff, 745 (1965). 

9 See 19 ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS 377 ff (1966). 

10 German version published in 20 Neus Jurisriscaz WocuenscurirT, 1743 (1967). 

11 See Neves Deutschland, Dec. 9, 1967. 

12 See Neue Ziiricher Zeitung, Dec. 19, 1967. 

13 See Neues Deutschland, Feb. 15, 1968. 
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locked states. Klimenko published in 1967 a study on “International Legal 
Rules concerning Traffic Rights through Foreign Territories.” 1* The same 
year Gérner, who became the legal adviser of the GDR delegation nego- 
tiating the Berlin transit agreement with the FRG, submitted his doctoral 
dissertation on “The Legal Basis of Movement of Persons and Goods and 
of Communications between West Berlin and the FRG through the Terri- 
tory of the GDR.”** Both authors pointed out that the sovereign is in 
full contro] of traffic that flows through its territory. At the same time 
this principle was repudiated in the FRG, where it was argued that it 
was not applicable to access traffic to Berlin.?* 

On June 16, 1968 the GDR manifested its view concerning traffic rights 
by issuing an order requiring a transit visa to cross the GDR en route to 
Berlin. A new Berlin crisis appeared on the horizon. The GDR acted 
only a few days before the United States and the Soviet Union had con- 
cluded the nuclear non-proliferation treaty. The SALT talks were about 
to begin and the members of NATO issued a statement at Reykjavik point- 
ing out that the time had come for a settlement on Berlin. 

When the President of the Bundestag announced on December 18, 1968 
that the 1969 election of the Federal President of the FRG would be held 
in Berlin the Soviet Union at once started a diplomatic offensive to change 
that decision. The Government of the FRG responded to this challenge 
with an offer to reconsider the decision if the Soviet Union would offer 
in exchange better communications between East and West Berlin. These 
diplomatic initiatives proved unsuccessful. It took some time to follow 
up on these initiatives, but at the end of the summer of 1969 the Allied 
Powers and the Soviet Union agreed to start negotiations concerning the 
political situation of Berlin. 


I. 


THE LEGAL POSITIONS OF THE INTERESTED PARTIES 


(1) The Western Allies derive their legal positions from the London 
Protocols of 1944," providing for the establishment of four zones of occu- 
pation with the special area of Greater Berlin occupied jointly by all four 
powers. The supreme authority of the four powers within that area fol- 
lowed from their common victory over Germany in 1945 giving rise to 
rights under international Jaw, as formulated in the Four Power Declara- 


14 B, M. KLIMENKO, PRAVO PROCHODA VEREZ INOsTRANNUJU TeRRITORIJU (1967). 

15 GUNTER GÖRNER, DDR GEWÄHRLEISTET FRIEDLICHEN WESTBERLIN Transır (1969). 
{This publication is a shortened and revised edition of the author’s dissertation.) 

16 DIETER Scuréper, Die Bedeutung der Drei-Staaten-These fiir die Rechtslage des 
Verkehrs von und nach Berlin, Recor w Ost unp West. 104 ff. (1967); ibid, Die 
rechtlichen Konsequenzen einer Anerkennung der “DDR” fiir Berlin, Recur UND 
Porr, 117 ff. (1967); ibid. Die Bedeutung der Berliner Rechte der Alliierten fiir den 
Zugang von Deutschen nach Berlin, Recur unp Porr 11 ff. (1969); Hans H. 
Maunxe, Das Recht des zivilen Zugangs nach Berlin, Deurscu.anp-Arcniv, 148 ff. 
(1969). 

175 U.S.T, 2078; T.I.A.S. 3071; 227 U.N.T.S. 279. 
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tion of June 5, 1945.18 With respect to traffic and communications, Ger- 
many, according to the agreements concluded in 1944-45, was considered 
to be one entity in terms of economics, trade, and finances. Hence, no 
problems were anticipated in connection with unrestricted access to Berlin 
for all German citizens. For Allied personnel the right of unrestricted 
access to Berlin was clearly stated in an exchange of letters between Tru- 
man, Churchill, and Stalin. The same exchange provided for a takeover 
by Soviet troops of German territory previously occupied by American and 
British forces.1® Since 1949 the Western Allies have done their best to 
foster the development of financial, commercial, social, economic, cultural, 
and legal ties between the FRG and Berlin. Moreover, they authorized 
the FRG to represent the interests of Berlin and Berliners abroad.*® The 
activities of Federal government officials in Berlin were, however, subject 
to the supreme authority of the Allies. 

(2) The legal position taken by the FRG was essentially the same as 
that of the Western Allies. Nevertheless in 1948 and 1949 the Parlia- 
mentary Council drafting the Basic Law for the FRG defined Greater 
Berlin as a “Land” of the FRG in Article 23. Similarly the Berlin Consti- 
tution of 1950 stated in Article 1, section 2: “Berlin is a Land of the FRG.” 
However, the Western Allies suspended both provisions and declared that 
Berlin was not to be governed by the FRG nor was it a “Land” of the 
FRG. The Western Allies did allow Berlin a consultative status in the 
Federal Parliament (Bundestag) and in the Federal Council (Bundesrat) 
in order to give effect to the provisions of the Basic Law concerning the 
relationship between the “Linder” and the Federation,?1 and to permit 
transformation of federal laws passed and promulgated into Berlin laws. 
Although Berlin has “only” consultative status in the Bundestag and Bun- 
desrat, according to Article 57 of the Basic Law (Grundgesetz), the Gov- 
erning Mayor of Berlin—whose status is equivalent to the Minister Presi- 
dent ( Ministerprisident) of a Bundesland of the Federal Republic—auto- 
matically becomes Deputy Federal President each eleventh year, since 
the ten Bundesländer and Berlin are part of the Federal Republic of 
Germany. 

(3) The first constitution of the GDR provided in Article 2, section 2, 
that Berlin is the capital of the GDR. Nevertheless representatives of 
Berlin were not allowed to cast their votes in the People’s Chamber of 
the GDR, and legislation passed in the Chamber had to be transformed 
by promulgation in the Gazette of the Magistrat of East Berlin in order 


18 Official Gazette of the Allied Control Council in Germany, 1945 Supp No. 1, at 7. 

19 The Issues in the Berlin-German Crisis, 1 Proc. or THE HAMMARSKJÖLD FORUM, 
27--29 (1963). 

20 BK/0(55)10 and BK/L(52)81 concerning extension of Federal laws, BKC/L(52)6 
concerning international treaties and obligations, BCK/L(55)3 declaration on Berlin, 
published in O. M. von DER GABLENTz, DOCUMENTS ON THE STATUS OF BERLIN 1944- 
1959, at 121 ff. 

21 Art, 87, Sec. 4 Berlin Constitution of September 1, 1950. 1 Verordnungsblatt von 
Gross-Berlin, 433. 
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to be applicable in Berlin. This practice is still followed today. In the 
first years of its existence the GDR encouraged federal activities and repre- 
sentation in Berlin.” When the GDR became fully sovereign in 1956 and 
concluded a treaty with the Soviet Union, the policy suddenly changed. 
From then on the GDR no longer took notice of the London Protocols. 
In fact the GDR now brought into the discussion the Potsdam Declaration 
of 1945 as the legal basis for continued four power rights in that part of 
Germany where the Potsdam Agreement had not yet been fully executed. 
They claimed that all the obligations of that agreement had been met 
for the GDR and East Berlin. The GDR quoted, for example, an article 
by Dr. F. A. Mann in order to substantiate its legal position: “The British 
sector of Berlin is not a part of the British zone of occupation, but a part 
of the Soviet Zone.” ? The GDR also underlined the fact that no agree- 
ment existed concerning access rights for Germans to Berlin. It was 
pointed out by analogy to the Convention on Transit-Trade of Landlocked 
States (concluded in 1965 in New York) * that transit rights can only be 
granted by the territorial sovereign. The GDR therefore requested the 
conclusion of such an agreement. These legal arguments were supported 
by political action directed toward facilitating communications between 
the Western Sectors of Berlin and the territories controlled by the GDR. 
It should be noted that telephone communications between East and West 
Berlin had been interrupted since 1952. Visits to the GDR by West Ber- 
liners had also been ended in 1952, and in 1961 traffic to East Berlin by 
citizens of the Western Sectors of Berlin came to an end. The GDR 
offered to provide these facilities and more if the Senat of Berlin would 
conclude an agreement as an “autonomous political entity” with the GDR. 

(4) In the years 1958 to 1961 political and legal writers in the Soviet 
Union and the GDR put forward the theory that the Western Sectors of 
Berlin were an independent political entity. This theory was based upon 
Soviet notes of November 27, 1958 in which the status of a demilitarized 
free city was proposed for West Berlin.” The theory was applied in the 
1964 Treaty of Friendship between the GDR and the Soviet Union in 
which both parties declared that West Berlin was to be considered as an 
independent political entity.” In the following years a somewhat different 
point of view emerged culminating in proposals by the Soviet Union and 
the GDR setting forth the legal status of West Berlin in terms of a “special 
administrative territorial entity,’ which would make it a subject of inter- 
national law in statu nascendi.2* This theory was proposed by the Rus- 


22 See Neues Deutschland, Oct. 19, 1955. 

23, A. Mann, The Present Legal Status of Germany, 1 JAHRBUCH FÜR INTERNA- 
TIONALES UND AUSLANDISCHES ÖFFENTLICHES RECHT, 27/1 (1948). 

24.19 U.S.T. 7383; T.I.A.S. 6592; 597 U.N.T.S. 42. 

25 Sce GORNER, supra note 15, at 104 ff 

26 See WEwyura/LUKASHUK, supra note 4, at 40. 

21 See, inter alia, PeTRENKOW, supra note 7, at 153. 

28 See RSHEWSKI, WersTBERLIN—EIN POLITISCHES GEBILDE SUI GENERIS 5 (1967); 
compare BELEZKY, WESTBERLIN UND SEIN PLATZ IM SYSTEM DER GEGENWÄRTIGEN INTER- 
NATIONALEN BEZIEHUNCEN, 33, 62, 75, 87 (1968). See also Botprew, Vélkerrechtliche 


. 50 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


sian writer Vysotsky in an analysis of the status of West Berlin in con- 
temporary international relations.” The Soviet Union supported this the- 
ory by reference to the fact that West Berlin had its own flag, its own 
coat of arms, its own constitution, and its specific civic polity. For years 
the Soviet Union had claimed that, according to the agreements of Sep- 
tember 12, and November 13, 1944, Berlin never had been an independent 
zone of occupation but a part of the Soviet Zone. In addition the Soviet 
Union argued that in these agreements only administrative functions for 
Greater Berlin were transferred to the Allies and not supreme authority. 
Furthermore, in its view, the Western Powers could not base their right 
to exercise supreme authority on the transfer of administrative authority, 
for they had violated obligations under the Potsdam Protocol of 1945 and 
hence had forfeited their rights. Last but not least, the Soviet Union 
claimed that the four power status of Berlin had been violated as early as 
1948, when the Western Allies divided the city by introducing the mone- 
tary system of the Western Zones. This measure supposedly justified the 
Soviet Union in invoking the principle of clausula rebus sic stantibus con- 
cerning the arrangements of 1944. Under general international law as well 
as under the law of occupation, it was argued, military occupation is sup- 
posed to be only a temporary, not a permanent, measure.’ Despite the 
arguments used by the Soviet Union concerning the notes of November 
27, 1958, it insisted upon the right to participate in all negotiations and 
decisions concerning West Berlin. It would thus be permitted to repudi- 
ate unjustified measures by the Allies, the FRG, and the Senat of Berlin. 

In practical terms the legal position of the Soviet Union showed itself 
in discriminatory measures against West Berlin and its citizens. The 
Soviet legal position was characterized by the following measures: 


(a) Refusal of consular protection for permanent residents of the 
Western Sectors of Berlin in Warsaw Pact states; 

(b) Refusal to extend to West Berlin international agreements and ar- 
rangements entered into by the FRG; 





Aspekte der Stellung Westberlins, DOCUMENTATION DER Zerr, No. 1/2, at 13 (1969); 
ibid., Eine Frage die ihrer Lösung harrt, Neve Zerr, No. 25, at 6, 8 (1970). 

29 VYSOTSKY, ZAPADNY! BERLIN I EGO MESTO V SISTEME SOVERMENNYCH MEZDUNAR- 
ODYNCH OTOSENIJ, 369-79 (1971). Vysotsky describes the status of West Berlin as 
follows: “peculiar governmental-political organism” or “separate administrative-terri- 
torial entity (292), which is furthermore a “subject of international law in statu na- 
scendi with a restricted dispositing capacity’ (372). Despite the signature of the 
Quadripartite Agreement on Berlin, Vysotsky did not feel urged to change his position. 
See VAZNY RUBEZ V BORBE ZA RAZRJADKU NAPRIJAZENNOSTI, MESDUNARODNAJA ZIZN’, 
15 ff. (1971). 

80 BoLpyrew, Eine Frage, supra note 28, at 6; RsHEwsxI, supra note 28, at 30-34. 

81 Ibid., 7-30; Botpyrew Völkerrechtliche Aspekte . . . , supra note 28, at 3-6. A 
good summary of the Soviet point of view is given in The Issues in the Berlin-German 
Crisis, supra note 19, at 24-27. 

82 The Soviet note of Nov. 27, 1958 is published in Pravda, Nov, 28, 1958. 

38 See, inter alia, RsawEsxr and BOLDYREW, supra note 28 at 76 and 409, respectively. 
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(c) Refusal to permit the FRG to represent the interests of West Berlia 
in international organizations and conferences; 

(d) Refusal to permit participation of permanent residents of West Ber- 
lin in international exchanges and exhibitions organized by the FRG; 

(e) Refusal to allow international conferences, or meetings of inter- 
national organizations, as well as international exhibitions arranged by 
the FRG, to be held in West Berlin; 

(f) Refusal to recognize passports issued by the FRG to permanent 
residents of West Berlin. 


In addition the Soviet Union encouraged the GDR to complicate and ob- 
struct the flow of traffic from the FRG to East Berlin, especially in cases 
when the FRG was demonstrating its established rights in Berlin. 

The day before the four power negotiations concerning the status of 
Berlin started, the GDR again formally stated its views about Berlin in 
an article published in Berliner Zeitung of March 25, 1970 under the head- 
line “Berlin is the Capital of the Sovereign GDR.” The author insisted: 


(a) The subject for negotiation could only be the Western Sectors of 
Berlin; 

(b) Four power status no longer exists for Berlin; 

(c) West Berlin is the sole area within the territory of the GDR for 
which four power responsibility exists; 

(d) West Berlin is the temporary subject of a regime of occupation. 


III. 


Tue DEVELOPMENT OF THE Four Power NEGOTIATIONS IN 
1970 Anp 1971 


The groundwork was laid for the negotiations by an exchange of notes 
between the Western Embassies in Moscow and the Soviet Foreign Min- 
ister during the summer of 1969. The Western side indicated that the 
Government of the FRG intended to reconsider some of its activities in 
Berlin. The negotiations of the British, French, and American Ambassadors 
accredited in Bonn, and the Soviet Ambassador accredited to the Govern- 
ment of the GDR, who still held some residual powers as High Commis- 
sioners for Germany,** started on March 26, 1970 in the building in the 
American Sector of Berlin formerly used by the Allied Control Council 
for Germany. Meetings then followed on the average of once every three 
or four weeks. In the first six sessions between March and July 1970 the 
Western Powers and the Soviet Union presented their legal arguments. 
These arguments appeared to indicate completely antagonistic legal posi- 
tions. During this phase of the negotiations among the four powers, the 
FRG negotiated with the Soviet Union a Treaty on the Renunciation of 
Force. When this treaty was almost ready for signature, the Government 

84 See Tripartite Agreement on the Exercise of Retained Rights in Germany, signed 


Oct. 23, 1955. 6 U.S.T. 5703; T.I.A.S. 3427 and Resolution of the Council of Min- 
isters of the USSR of Sept. 20, 1955 in Pravda, Sept. 21, 1944. 
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of the FRG declared on June 7, 1970, after three unfruitful meetings of 
the Ambassadors of the four powers: 


. . . It is assumed that the four power negotiations will lead to secur- 
ing close ties between the FRG and West Berlin and to unimpeded 
access to West Berlin. Without such security, a Treaty on the Re- 
nunciation of Force will not come into effect.** 


After the sixth meeting of the Ambassadors of the four powers the 
Government of the FRG reaffirmed its position. The Foreign Minister of 
the FRG took charge of the final phase of the negotiations with the Soviet 
Union, and during this phase he presented once more the position of the 
FRG concerning Berlin. The Treaty was finally signed on August 12, 
1970 in Moscow. Nevertheless, until the beginning of 1971, the Soviet 
Union treated “the so-called Berlin Junktim” as an “unrealistic” and “wrong” 
condition for settling the Berlin question. After a break in the Berlin 
negotiations of the four powers, seven more meetings of the Ambassadors 
were held after they returned to the negotiating table in September 1970. 
During this period arguments and ideas for practical improvements in 
and around Berlin were put forward. The structure of the future agree- 
ment was also discussed. On February 8, 1971, at the fourteenth meeting 
of the Ambassadors, the Western Powers presented a draft proposal for a 
Berlin agreement; at the seventeenth meeting on March 26, 1971—one year 
after the negotiations had started—the Soviet Union submitted its own 
draft. 

Although the negotiations and the proposals presented by the parties 
were not made public, an unofficial German translation of the proposals 
was published. For the development of a modus vivendi on Berlin be- 
tween the two power blocs and in terms of international law it is inter- 
esting to juxtapose some of the major features of the draft proposals: 


Western Draft Soviet Draft 
February 5, 1971 March 26, 1971 
Preamble: 
. . . practical improvements con- 
sistent with the wishes of the inhabi- 
tants. ... 


Part I: 
General Provisions 


Part II: 


Provisions relating to 
the Western Sectors of Berlin (WSB) 
A. Civilian Access on Surface Routes Berlin (West) 
1. Surfact trafic by road, rail and wa- 1. Berlin (West) is not a part of the 
terways between the WSB and the FRG and is not governed by it... . 


85 See 1970 Bulletin des Presse- und Informationsamtes der Bundesregierung, 1061. 

36 bid., 1062. 37 See Pravda, Jan. 17, 1971. 

28 See The Berlin Settlement, Press and Information Office of the Government of the 
Federal Republic of Germany, 159 (1972). 

39 See the German weekly Quicx (No. 32, Aug. 4, 1971). 
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FRG for all persons and goods shall be 

unhindered and on a preferential basis. 

2; 

Bi, seg 

4. In order to deal quickly and effec- 

tively with any hindrances, complica- 

tions, or delays in such movement, ar- 

rangements shall be maintained for 

consultation in Berlin between repre- 

sentatives of the four powers. 

5. Detailed arrangements . . . are set 

forth in Annex I. Measures to imple- 

ment them will be agreed between the 

appropriate German authorities. 

B. Communications within the City and 
its Environs 


Annex I: 


(Written Soviet communication to the 
three Western ambassadors on arrange- 
ments concerning civilian access on sur- 
face routes) 
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The relations between Berlin (West) 
and the FRG must not contradict this. 
2. The maintenance and development 
of vital links and contacts between 
Berlin (West) and the outside world in 
the economic, scientific, technical, cul- 
tural, and other peaceful fields shall be 
facilitated. This presupposes in par- 
ticular, that agreements conceming 
civilian transit will be concluded be- 
tween the authorities, so that this tran- 
sit will be carried out on the basis of 
customary international norms and with- 
out interruption. 

3. (Visits in the GDR) 


(Letter from the three powers to the 
USSR) 

l. ... the three powers state that the 
Federal President, the Federal Govern- 
ment, the Bundestag and the Bundesra 
as well as their committees and Frak- 
tionen, the Bundesversammlung or other 
Federal or Lander governmental insti- 
tutions of the FRG are not to perform 
in Berlin (West) any official acts or 
activities which would signify extension 
of their competence to Berlin (West) 


2. Links between Berlin (West) and 
the FRG, including those of nongovern- 
mental nature, will be maintained in 
accordance with the fact that Berlin 
(West) is not part of the FRG and can- 
not be governed by it. 


Annex II: 


(Soviet communication to the three 
Western ambassadors on detailed ar- 
rangements concerning communication 
within the city and its environs) 


(Communication from the government 
of the USSR to the governments of the 
three powers concerning civilian tran- 
sit) 


Annex II: 


(Written Western communication to the 
Soviet ambassador concerning the re- 
lationship between the WSB and the 
FRG) 


1. In exercise of their supreme author- 
ity, the three governments determine 
the nature and the extent of the rela- 
tionship between the WSB and the 
FRG. They approve special ties be- 
tween the WSB and the FRG. 


(Communication from the government 
of the USSR to the governments of the 
three powers concerning visits in the 
GDR) 


54 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


2. They state that the WSB are not to 
be regarded a Land of the FRG and 
are not governed by it.... 
3. Constitutional organs of the FRG, 
. « , will not perform official constitu- 
tional acts in the WSB. The Bundes- 
versammlung will not be held in the 
WSB. 
4, In exercise of and without prejudice 
to their supreme authority the three 
governments have authorized the FRG 
to ensure the representation abroad of 
the WSB and their inhabitants. Such 
representation includes, inter alia, a) 
consular matters and the issue .. . of 
Federal German passports . . . stamped 
in appropriate manner; b) inclusion of 
the WSB in international agreements 
and obligations of the FRG as author- 
ized by the three governments. 


Final 


Quadripartite Protocol 


[Vol. 67 


Annex IV: 

(Representation of the interests of Ber- 
lin (West) abroad) 

A. The governments of France, the UK 
and the US .. . inform the Soviet 
government . . . that, in accordance 
with the rights and responsibilities in 
Berlin (West), they will continue to 
exercise their competence in matters 
concerning relations between Berlin 
(West) and other states, . . . Without 
prejudice to their competence and to 
quadripartite agreements, they consider 
it possible: 

1. for the FRG to assume consular ser- 
vices for permanent residents of Berlin 
(West) 

2. to extend to Berlin (West) subject 
to established procedures, the applica- 
tion of treaties . . . concluded between 
FRG and other countries .... 


B. (Soviet reply) 


Annex VY: 
(Soviet interests in Berlin (West) ) 


Act 

1. This act brings into force the agree- 
ment. 

2. The four powers proceed from the 
premise that the agreements and set- 
tlements concluded between the Ger- 
man authorities will enter into force 
simultaneously with the agreement be- 
tween the USSR, France, the UK and 
the US. 


The juxtaposition shows that the parties to the negotiations had after a 
year of discussion reached identical positions in certain respects. 

After the exchange of drafts by the parties the ensuing plenary sessions 
took place at intervals of ten to fourteen days. All meetings were pre- 
ceded by extensive preparations by the political advisers of the parties. 
On May 28, 1971, at the twentieth session, the negotiators decided to agree 
only on practical improvements in and around Berlin without prejudice 
to their legal positions. During the twenty-seventh session is was agreed 
to finish the negotiations in two three-day sessions to be held between 
August 10 and 18. After consultation by the Ambassadors with their 
respective governments, the agreement took final form at the thirty-third 
session and was finally signed on September 3, 1971. 
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IV. 


Tue RESULTS or THE NecoriaTions or 1970/71 


The preamble of the agreement reaffirms the rights and responsibilities 
of the four powers concerning the area in question. Part I contains some 
general provisions concerning future policies toward the area. Part II 
declares that traffic between the Western Sectors and the FRG will be 
unimpeded; that the ties between the sectors and the FRG will be main- 
tained and developed but that these sectors continue as not a constituent 
part of the FRG; that communications between the Western Sectors and 
the GDR and certain other local conditions will be improved; and that 
representation of the interests of the Western Sectors abroad may be exer- 
cised by the FRG. Part III provides for the entry into force of the agree- 
ment by a Final Quadripartite Protocol, which was signed in Berlin on 
June 3, 1972,*° the agreement itself having been initialed on September 3, 
1971.4 In addition, attached to the agreement were four annexes, two 
agreed minutes, a letter to the Federal Chancellor concerning the inter- 
pretation of Annex II, and an exchange of notes which give further precise 
and detailed provisions for interpretation of the agreement. 

The preamble reconfirms the rights and responsibilities under the war- 
time and postwar agreements and decisions of the four powers and speci- 
fies that existing legal positions are not affected by the agreement. The 
preamble obviously presupposes the existence of a special area called 
Greater Berlin, including both the Western and Eastern Sectors of the 
city. This legal situation, as reinforced by the Quadripartite Agreement, 
has nevertheless been verbally negated by the Government of the GDR. 
In legal terms the Eastern Sector of Greater Berlin is by no means fully 
integrated into the GDR, although it was declared to be “Hauptstadt der 
DDR” in Article 1, section 2, of the GDR Constitution of 1949 and in the 
revised version of 1868. For instance, the nominated representatives of 
the Eastern Sector in the People’s Chamber of the GDR have no voting 
rights, a situation comparable to that of the West Berlin members of the 
Bundestag. All legislation of the GDR applicable to the Eastern part of 
Berlin has to be promulgated in the Gazette of the Magistrat of East Ber- 
lin. An identical procedure is applied in case of international treatics 
concluded between the GDR and third states. But since the GDR follows 
the principle of the primacy of national law, treaties do not generally need 
transformation into national law, for they are considered in force only be- 
tween the subjects of international law, i.e. between the governments of 
the contracting parties. Therefore treaties concluded by the Government 
of the GDR seldom become law in the Eastern part of Berlin, but every 
treaty concluded by the GDR must be transformed and promulgated by 
the Magistrat of East Berlin if it is to become locally applicable.” A 


40 English text in 11 ILM 734 (1972). 41 See supra note 1. 
42 See ie. Vertrag zwischen der DDR und der UdSSR zur Regelung von Fragen 
der doppelten Staatsbiirgerschaft vom 11 April 1969, Gesetzblatt der DDR, 107 ff, 
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similar procedure is adopted in the Western Sectors. However under the 
principle of the primacy of international law as formulated in Article 24 
of the Bonn Constitution, every treaty concluded by the Government of 
the FRG becomes national law without transformation. The treaties con- 
cluded by the Bonn Government do not become automatically applicable 
to the Western Sectors of Berlin. In order to be applicable in Berlin, a 
treaty concluded by the Bonn Government must be submitted to the 
Allied Kommandatura. After agreement to apply the treaty in question, 
the treaty, sometimes with an alteration or addition stipulated by the Kom- 
mandatura, is promulgated in the Gazette of West Berlin.‘ 

Part I of the agreement on the one hand formulates future principles of 
policy and also reconfirms the legal position as it is defined in the pre- 
amble. Two important principles of the Charter of the United Nations 
have been incorporated in Part I: All four governments “taking account 
of their obligations under the Charter of the United Nations, agree that 
there shall be no use or threat of force in the area and that disputes shall 
be settled solely by peaceful means.” It might be argued that these prin- 
ciples effectively prevent any future Berlin crises through a blockade or 
intervention in transit traffic or other means of disturbing the peace in 
that area. No reference is made to specific articles of the U.N. Charter 
although it appears that by “obligations” all relevant provisions of the 
Charter, such as Articles 2, 51, and 53 should be applicable. This inter- 
pretation is indicated by the use of the phrase “there shall be no use or 
threat of force in the area” (para. 2). This view is also substantiated by 
a declaration that “the situation which has developed in the area... shall 
not be changed unilaterally” (para. 4). That paragraph confirms the view 
that the rights and responsibilities of all four governments in the special 
area called Greater Berlin cannot be changed by one party alone and that 
all four are responsible for the area of Greater Berlin. Any unilateral 
changes concerning East Berlin seem likewise to be excluded. 

The other aspect of the provisions of Part I is that all four powers agree 
to make is possible to eliminate tensions and to promote practical improve- 
ments, as declared in the preamble, and to prevent complications in the 
area of Greater Berlin. Recent arrangements concerning visits by residents 
of the Western Sectors into East Berlin and the GDR * appear to be a 
consequence of the provisions formulated in Part I and in the preamble. 
Essentially, Part I demonstrates the existence of a legally undivided 
Greater Berlin. 

Part II of the Quadripartite Agreement outlines the substance and sig- 
nificance of the practical arrangements concluded between the four powers. 
In fact Part If mentions specifically four spheres for which practical ar- 


extended to East Berlin on Oct, 22, 1969 (Verordnungsblatt ftir Gross-Berlin, 149 
(1969) ). 

43 Gesetz- und Verordnungsblatt von Berlin. 

44 Arrangement between the Government of the GDR and the Senate on Facilitating 
and Improving the Traffic of Travellers and Visitors, done at Berlin Dec, 20, 1971. 
11 ILM 11 (1972). 
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rangements have been made in the agreement: (1) access; (2) relation- 
ships between the Western Sectors and FRG, including representation 
abroad; (3) possibilities of visits and other improvements for West Ber- 
liners; and (4) problems of small enclaves. 

According to Part II of the agreement, those provisions relating to Soviet 
activities in the Western Sectors of Berlin have to be read in conjunction 
with the four Annexes incorporating concrete stipulations relating to vari- 
ous sections of Part II and in accordance with three accompanying docu 
ments, viz. the “Letter of Interpretation” addressed by the Allies to the 
FRG on the relationship between it and West Berlin; the Agreed Minute 
on Federal Passports for West Berliners 4; and a further Agreed Minute 
on Soviet Activities in West Berlin. Furthermore, the Final Protocol has 
to be taken into account together with the arrangements between the 
German authorities envisaged in Part II(A) and (C) and subsequently 
concluded between the Government of the FRG and the Government of 
the GDR “ and between the Senat of Berlin and the Government of the 
GDR.*8 

It is important to note that in the provisions of Part II concerning the 
Western Sectors of Berlin, the parties only “declare” that these agreed 
principles will be carried out. The word “declares” implies that the agree- 
ment does not create a new legal status but constitutes solely a modus 
vivendi between the parties concerned. While the term “declares” thus 
does not imply a legal obligation to be carried out by the four powers, the 
Final Protocol refers to “commitments undertaken.” Even the Final Pro- 
tocol leaves the question open whether these commitments were derived 
from four-power agreements or decisions previously concluded or reached, 
as referred to in Section I of the Final Protocol, or whether these commit- 
ments follow from the Quadripartite Agreement and the agreements listed 
in Paragraph 2 of the Final Protocol. Obviously the Final Protocol was 
worded in such a way as not to prejudice the legal position of the parties 
concerned. Such a realistic political appraisal of the situation opens ways 
and means to establish some kind of a political modus vivendi in crisis 
situations. 

(1) Access: During the negotiation of the agreement, the discussions 
between the Allies and the Soviet Union centered around the question of 
defining the term “transit” in terms of international law. A survey of con- 
ventions concerning transit questions shows that they use only the term 
“traffic in transit.”*® This agreement, however, makes use of the term 
“transit traffic” and “through traffic” without clearly indicating any prefer- 
ence. The contracting parties did not use the terms within the context of 
international law, but as a factual description of existing traffic movements 


45 Text in 66 AJIL 248 (1972). 46 Ibid., 250. 

47 The so-called Bahr-Kohl agreement of Dec. 17, 1971. 11 ILM 5 (1972). 

48 The so-called Müller-Kohrt agreement of Dec. 20, 1971. Ibid., 11. 

49 E.g. Art. 1, Sec. 2, Convention and Statute on Freedom of Transit of April 20, 
1921. 7 L.N.T.S. 11; Art. V, Sec. 1, General Agreement on Tariffs and Trade of Oct. 
30, 1947, T.L.A.S. 1700; 55 U.N.T.S. 194. 
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between the Western Sectors and the FRG. This means, of course, that 
the rights of the transited state in terms of international law, based upon 
the principle of sovereignty—as defined for example in Article II of the 
Convention on Transit Trade of Land-Locked States concluded at New 
York on July 8, 1965 °°—were neither discussed nor granted to the GDR. 
Consequently, the agreement states that transit traffic by road, rail, and 
waterway through the territory of the GDR of civilian persons and goods 
between the Western Sectors of Berlin and FRG will be unimpeded. 
Nothing is said about air traffic or about military traffic across the terri- 
tory of the GDR because air traffic and all military traffic have been regu- 
lated since 1945 exclusively by the four powers." 

Annex I of the Quadripartite Agreement establishes guidelines for facil- 
itating civilian transit traffic by road, rail, and waterways through the 
territory of the GDR. The agreement confers upon the German author- 
ities the power to negotiate the necessary arrangements implementing and 
supplementing the provisions of the agreement. A letter by the three 
Ambassadors to the Federal Chancellor requests that the proposed nego- 
tiations take place between the authorities of the FRG, also acting on 
behalf of the Senat of Berlin, and the authorities of the GDR. These 
negotiations took place subsequently, and the agreement between the 
FRG and the GDR on Transit Traffic of Civilian Persons and Goods be- 
tween the FRG and Berlin (West) was signed on December 17, 1971.5? 
It comprises 21 articles concerning transit trafic between the FRG and 
West Berlin. It supplements the Quadripartite Agreement and provides 
for the most simple, expeditious, and preferential treatment as exercised 
in international practice. Article 6 of the agreement uses the technical 
principles outlined in the TIR Convention of January 15, 1959.53 

An important provision of the Transit Agreement is Article 19, which 
provides for the establishment of a Commission by the GDR and FRG to 
settle any difficulties or differences of opinions regarding the application 
or interpretation of the agreement. (With respect to Article 16 of the 
Convention of Land-Locked States, covering the settlement of disputes 
between contracting parties, the Socialist states reserved as to this par- 
ticular clause.'*) It might well be argued that Article 19 of the agreement 
between the two German authorities might serve as a basis for the de- 
velopment of so-called inter-se relations between the two governments, 
along the lines of the inter-se doctrine applicable in the Commonwealth. 
Furthermore, section 4 of the Final Quadripartite Protocol provides for 


50 See supra note 24. 

51 See Allied documents, CONL/P(45)63; CONL/M(45)13; CORC/P(46)84; DAIR/ 
P(45)71; DAIR/M(46)11; DOCS/SEC(47)33, published by the Department of State 
Sept. 8, 1961, 

62 VeRTRAGE DER BUNDESREPUBLIK DEUTSCHLAND, Ser. A, Bd. 18, No. 207 at 3. 
Text also in 11 ILM 5 (1972) and The Berlin Settlement, supra note 38 at 39. 

53 Customs Convention on the International Transport of Goods under Cover of TIR 
Carnets, done at Geneva, Jan. 15, 1959. 348 U.N.T.S. 13. 

54 See DIETER SCHRÖDER, DER FREIE ZUGANG DER BINNENSTAATEN ZUM MEER 28 
(1966). 
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four power consultations in case the agreements and arrangements are not 
implemented by the German authorities. Mitrovic, a Yugoslav interna- 
tional lawyer, concludes, therefore, that the existence of these rights and 
obligations in all the agreements concluded between the Allied Powers 
and the Soviet Union indicate that the two concerned German authorities, 
the FRG and the GDR, have only limited sovereignty.°* After completion 
of the preparations for the General Treaty on Traffic between the FRG 
and the GDR, Neues Deutschland, the official newspaper of the GDR, 
stated, that “even after the entry into force of the treaties and agreements 
the relations between the GDR and the FRG will not be fully the same 
as those generally existing between independent states.” 

(2) Links between FRG and the Western Sectors of Berlin: The pro- 
visions of Part II, Section B, relating to the Western Sectors of Berlin have 
led to a number of difficulties in defining the term “ties” as far as the 
Western Sectors and the FRG are concerned. In the context of the agree- 
ment, the English term “ties,” implying social ties as well as ties of com- 
munication, differs from the Russian word “svjazy,”®* which refers only 
to traffic communications. Annex II also gives rise to the problem of in- 
terpretation of the term “ties.” The Western Powers therefore in a letter 
to the Federal Chancellor, spelled out their understanding of Annex II 
of the agreement. This letter was then sent to the Soviet Union, which 
acknowledged acceptance of the communication. Therefore, the inter- 
pretation is also binding on the Soviet Union. 

This interpretation concerning the ties between the FRG and the 
Western Sectors of Berlin was substantiated by the provisions concerning 
the representation abroad of the interests of the Western Sectors of Ber- 
lin, as outlined in Annex IV. Nevertheless, the Allied Powers continue 
to maintain their rights and obligations relating to the representation 
abroad of the interests of the Western Sectors of Berlin and their perma- 
nent residents. Yet the FRG may perform consular services for permanent 
residents of the Western Sectors, extend international agreements to the 
Western Sectors, represent their interests in international organizations and 
international conferences, as well as issue passports (stamped “issued in 
accordance with the quadripartite agreement of September 3, 1971”) for 
permanent residents of Western Sectors. 

(3) Visits by West Berliners to East Berlin and the GDR: The difficult 
question of reopening visits by West Berliners to East Berlin and the GDR 
was finally cleared up through the insistence of the Allied Powers on 
considering Greater Berlin as a unitary legal entity. This legal position 
is reflected in clause C of Part II, declaring that communications between 
the Western Sectors of Berlin and areas bordering on these sectors and 
those areas of the GDR not bordering on these sectors will be improved. 
This clause implies also that there are areas, i.e. East Berlin, which are not 


55 T. Mrrrovic, The Berlin Agreement, 12 Rev. or INT. Arras, 7, 11. 

86 The Russian word “svjazy” had more the sense of “communications” than of 
“ties.” So in Russian “ministerstvo svjazi’ means the ministry of post and telecom- 
munications. 
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part of the GDR. However, because the Constitution of the GDR in 
Article 1 provides that East Berlin is part of the GDR, the GDR insisted 
that every visitor must carry a visa issued by it when entering the terri- 
tory of the GDR; this also applied to visits to East Berlin. The arrange- 
ment between the Senat and the Government of the GDR concerning the 
Facilities and Improvement of Travel and Visitor Traffic * confirms in 
Article 2 the right of the GDR to issue entry permits. It is significant 
that in this article the term “entry permit” was used instead of “visa.” 

(4) Small enclaves: The agreement also includes provisions concerning 
small enclaves. On the basis of these, the Senat of Berlin and the Gov- 
ernment of the GDR concluded an arrangement on December 20, 1971 
concerning the regulation of questions of enclaves by an exchange of terri- 
tory. In addition on July 21, 1972, they signed another arrangement 
concerning the territory surrounding the former Potsdam Railway Station; 
this constitutes part of the arrangement concluded on December 20, 1971. 

Although these arrangements are primarily of local interest, they have 
considerable political, and in terms of international law, legal importance. 
Both parties declared in the preamble of each arrangement that they were 
implementing the exchange of territory in “conformity with the regulations 
of the” Quadripartite Agreement. Furthermore, geographical charts de- 
fining the borderlines established by the exchange of territories constitute 
an integral and essential part of these arrangements. By using different 
demarcation signs, these charts distinguish between borderlines of Berlin 
vis-a-vis the GDR and borderlines of West Berlin vis-a-vis East Berlin. 
This practice is evidence of the different legal quality of the two border- 
lines. 


2 2 kad 


Part III of the Quadripartite Agreement states that the agreement would 
enter into force on the date specified in a Final Protocol to be concluded 
when the measures envisaged in Part II of the Agreement and its Annexes 
had been agreed. The agreements between the German authorities also 
refer to the date stated in Part III. The Final Protocol confirms in Section 
3 that the Quadripartite Agreement and the German inter-se arrangements 
remain in force together. This provision obviously reconfirms the view 
that the inter-se German arrangements are solely derivative from and ac- 
cessory to the Quadripartite Agreement and other four power agreements. 
The four powers have thereby given support to the principle that the 
two German states do not have supreme authority over questions concern- 
ing Berlin, even when the questions involve the surrounding territory over 
which the GDR claims unlimited sovereignty. The German supplementary 
arrangements were signed on December 17 and 20, 1971 in Berlin; ap- 
proval was given by the Allied Military authorities on December 16 and 
28, 1971, respectively. The Soviet Union had already declared in De- 
cember 1971 that the arrangements between the four powers concerning 


51 See supra note 44. 5811 ILM 14 (1972). 
58 See BKL/L(71)2 and BKL/L(71)3 in The Berlin Settlement supra note 38 at 72. 
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Berlin and the treaty between the FRG and the Soviet Union of August 
12, 1970 would enter into force at the same time. This Soviet “junktim” 
was reconfirmed on March 4, 1972 by Pravda. In fact, according to this 
statement, ratification of the treaty between the FRG and the Soviet 
Union was a precondition for the entry into force of the Quadripartite 
Agreement on Berlin. 


V. 


CONCLUSIONS 


(1) The agreements and arrangements concerning Berlin did not change 
the status of Greater Berlin as a special area in Germany in terms of inter- 
national law. The agreements and arrangements were the legal expres- 
sion of a modus vivendi which existed de facto before they were con- 
cluded. Therefore these negotiations did not effect any basic change of 
rights and responsibilities under the four power status of Greater Berlin. 

(2) In terms of international law, the status of the special area of 
Greater Berlin did not change politically; both parts of Berlin remained 
parts of the existing political order in both parts of Germany. Further- 
more, their interdependence was not questioned by the four powers. 

(3) The junktim between the entry into force of the Berlin Agreement 
and the ratification of the Bonn treaties with Moscow and Warsaw points 
up quite clearly the existing close political ties between the Western 
Sectors of Berlin and the FRG. The negotiations as well as the wording 
of the agreements underline these existing links. 

(4) The settlement substantiated the view that East Berlin is part 
of Greater Berlin in terms of international law. However, politically the 
GDR exercises administrative authority in this part of Berlin. The ar- 
rangement between the Senat of Berlin and the Government of the GDR 
bears out that factual control over East Berlin is exercised by the Gov- 
ernment of the GDR. 

(5) The sovereignty of both German states with respect to matters 
concerning the special area of Greater Berlin is limited. Both German 
states are unable legally and politically to make arrangements concerning 
Berlin unless approval is given by the four powers. 

(6) Politically, the Berlin Agreement between the four powers has the 
effect of controlling the foreign policy of the existing German states. In 
fact, the Western Allies as well as the Soviet Union insisted during the 
course of the negotiations upon their rights and privileges resulting from 
their victory in World War II. As a result, West German as well as East 
German foreign policy must take into account the existing rights and 


60 For the FRG, see Arts. II and VI Protocol on the Termination of the Occupation 
Regime in the FRG, signed at Paris, Oct. 23, 1954. 6 U.S.T. 4117; T.LA.S. 3425; 
331 U.N.T.S. 253. For the GDR, see Declaration of the Soviet Government on the 
Granting of Sovereignty to the GDR, in Pravda, March 16, 1954 and Moscow Treaty 
of Sept. 20, 1955 on the relations between the USSR and the GDR, in Pravda Sept. 
21, 1955. 
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responsibilities in connection with any consideration of a future closer 
association between the two German states. 

The political legal situation of Berlin might lead to further complica- 
tions when both parts of Germany become members of the United Nations 
and its subsidiary organizations. International lawyers as well as political 
scientists should be prepared to discuss the Berlin question within the 
framework of the Charter of the United Nations. 


A New LEGAL FRAMEWORK FOR TRADE BETWEEN 
Tae UNITED STATES AND THE SOVIET UNION: 
Tue 1972 US-USSR TRADE AGREEMENT 


By Robert Starr? 


INTRODUCTION 


On October 18, 1972 the United States and the Soviet Union completed 
the negotiation of a comprehensive series of arrangements covering trade 
between the two countries. A Trade Agreement, consisting of nine articles 
and three annexes, and complemented by several exchanges of letters, 
establishes a new legal framework for the development of US-USSR trade. 
The Agreement provides for the reciprocal granting of most-favored-nation 
treatment (MFN); contemplates that total trade during its three year 
period will at least triple over the 1969-1971 period, ie., to at least $1.5 
billion; establishes a procedure for protection against disruption of domestic 
markets; provides for payments in freely convertible currencies; authorizes 
the establishment by the United States of a government-sponsored Com- 
mercial Office in Moscow and the establishment by the Soviet Union of a 
Trade Representation in Washington; provides certain assurances for U.S. 
business firms concerning the establishment of business facilities in Mos- 
cow; affirms that Soviet foreign trade organizations (FTO’s) shall not enjoy 
in the United States immunity from suit or execution of judgment with 
respect to commercial transactions; encourages third country arbitration 
of commercial disputes; and provides that a Joint US-USSR Commercial 
Commission will monitor implementation of the Agreement. The Agree- 
ment will not enter into force until the necessary authorization by Congress 
has been obtained.* 


° Of Counsel, Law Office of Frank Boas, London, England. Formerly Special 
Assistant to the Legal Adviser, Department of State. 

1 We shall not consider in detail here the question of congressional authorization. 
Congressional action will be required to permit the United States to grant MFN treat- 
ment to imports from the Soviet Union. Implementing legislation may also be neces- 
sary or desirable to carry out certain other provisions of the Trade Agreement, notably 
the “safeguards” clause (Art, 3). 

An Agreement Regarding Commercial Relations between the United States and USSR 
was effected by an exchange of notes signed July 13, 1935, 49 Stat. (pt. 2) 3805; 
E.A.S. 81; 162 L.N.T.S. 92, and continued in force until July 13, 1937 by an exchange 
of notes dated July 11, 1936, 50 Stat. (pt. 2) 1433; E.A.S. 96; 172 L.N.T.S. 434. A 
new one-year Agreement was signed on Aug. 4, 1937, 50 Stat. (pt. 2) 1619; E.A.S. 105; 
182 L.N.T.S. 113, and extended annually until 1942 by a series of exchanges of notes. 
An exchange of notes dated July 31, 1942, 56 Stat. 1575; E.A.S. 265; 102 U.N.T.S. 274, 
provided for further extension of the Agreement until Aug. 6, 1943 and thereafter 
terminable upon six months’ written notice. 

Pursuant to a direction to the President contained in Section 5 of the Trade Agree- 
ments Extension Act of 1951, 65 Stat. 73 (1951), notice of termination of the 1942 
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The U.S. and Soviet Governments agreed to make available to each other 
trade credit arrangements as are usual and customary in the financing of 
exports. This arrangement was made possible on the U.S. side by a Presi- 
dential Determination, in accordance with Section 2(b)(2) of the Export- 
Import Bank Act of 1945, as amended, that it is in the national interest to 
permit Soviet access to the facilities of the Export-Import Bank of the 
United States.? 

The two governments also agreed on a settlement of the Soviet Union’s 
World War II lend-lease obligations. Without solution of this long-stand- 
ing problem the U.S. Government would not have agreed to seek congres- 
sional authorization for according MFN treatment to the Soviets. 

In a related negotiation the United States and USSR signed on October 
14, 1972 an Agreement Regarding Certain Maritime Matters. The Agree- 
ment was to enter into force on January 1, 1973, unless that date was 
accelerated by mutual agreement. The principal features of that Agree- 
ment include: (1) Access to forty specified ports in each country by com- 
mercial maritime shipping vessels and certain other categories of flag 
vessels of the other country (excluding warships), on only four days’ ad- 
vance notice (instead of the fourteen days’ notice required under existing 
port security regulations); (2) MFN treatment with respect to tonnage 
duties; (3) a stated intention by each government that their national flag 
vessels will each carry equal and substantial shares of the trade between 
the United States and USSR (not less than one-third of all oceanborne 
cargoes) in accordance with a detailed Annex to the Agreement, and a 
recognition of the policy of each concerning participation of third-flag 
vessels; and (4) rate provisions for different categories of cargo.‘ 

We examine here the US-USSR trade and credit arrangements from the 
perspective of the legal framework they establish for future commercial and 
economic relations between the two countries. Our analysis is confined to 


Agreement was given by the United States in a note dated June 23, 1951, and the 
Agreement was thus terminated on Dec. 23, 1951. In accordance with Section 231(a) 
of the Trade Expansion Act of 1962, as amended, 19 U.S.C. §1861(a) (1970), the 
President continues to be prevented from extending to the USSR and other Communist 
countries (except Yugoslavia and Poland) the more favorable tariff rates or duty-free 
treatment that have been granted by the United States since 1930 under reciprocal 
trade agreements legislation. 

212 U.S.C. §635(b)(2) (1970). Section 2(b)(2) prohibits the Bank from par- 
ticipating in any export credit transactions with Communist countries unless the Presi- 
dent determines such transactions are in the national interest and so reports to Congress 
within 30 days. At the time of the Determination made in favor of the USSR, the 
only Communist countries having access to the Bank were Yugoslavia and Romania. 
The Presidential determinations made thus far have provided for country wide waivers 
rather than for transaction, dollar limit, or other more narrow authorizations. 

8 Press Conference by Secretary of State Rogers, July 18, 1972; text contained in 
White House Press Release on the trade agreement and related arrangements, July 18, 
1972. 

4 For the text of the Agreement see 67 Derr. State BULL. 595 (1972). 

8 Concerning the legal framework of US-USSR trade, see S. PIsAR, COEXISTENCE AND 
Commence 75-138 (1970); Beaman, The Legal Framework of Trade Between Planned 
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the main features of the recently concluded arrangements, and it is hoped 
that the discussion here will contribute to a better understanding of these 
historic agreements.® 


BACKGROUND 


The basis for the trade and credit arrangements was established by Presi- 
dent Nixon and Soviet leaders at the Moscow Summit Meeting of May 
1972. One of the Basic Principles of Relations between the United States 
and USSR agreed upon at the Moscow Meeting provided: 


The USA and the USSR regard commercial and economic ties as an 
important and necessary element in the strengthening of their bilateral 
relations and thus will actively promote the growth of such ties. They 
will facilitate cooperation between the relevant organizations and en- 
terprises of the two countries and the conclusion of appropriate agree- 
ments and contracts, including long-term ones... . 


At the Summit Meeting the leaders of the two countries also agreed to 
establish a Joint US-USSR Commercial Commission with the following 
mandate: 


The US-USSR Commission is to: 


Negotiate: 

—an overall trade agreement including reciprocal MEN treatment; 
—arrangements for the reciprocal availability of government credits; 
—provisions for the reciprocal establishment of business facilities to 
promote trade; 

—an agreement establishing an arbitration mechanism for settling com- 
mercial disputes. 


Study possible US-USSR participation in the development of resources 
and the manufacture and sale of raw materials and other products. 


Monitor the spectrum of US-USSR commercial relations, identifying 
and, when possible, resolving issues that may be of interest to both 
parties such as patents and licensing. . . 8 


The Commission first met in Moscow in August 1972.2 At its second 
session, held in Washington in October 1972, the Commission completed 


and Market Economies: The Soviet-American Example, 24 Law & Contemp. Pros. 482 
(1959); Merrzcrer, Federal Regulation and Prohibition of Trade with Iron Curtain 
Countries, 29 Law & Contemp. Pros. 1000 (1964); Benman & Ganson, United States 
Export Controls—Past, Present and Future, 67 Corum. L. Rev. 791 (1967); and 
McQuavxz, United States Trade with Eastern Europe: Its Prospects and Parameters, 
3 Law & Pot. Int’. Bus. 42, 71-100 (1971); and Hoya, The Legal Framework of 
Soviet Foreign Trade, 56 Munn. L. Rev. 1 (1971). 

® The texts of the various US-USSR agreements announced on Oct. 18, 1972 are ap- 
pended to a White House Fact Sheet on the negotiations released on that date, and 
are reproduced in 67 Derr. Strate BULL. 592 (1972). 

766 Dert. STATE Butt. 898, 899 (1972); Reprinted in 66 AJIL 920 (1972) and 11 
ILM 756 (1972). 

866 Dept. Stare Buti. 898 (1972). 

® At the Aug. meeting the two sides agreed upon “Terms of Reference and Rules of 
Procedure for the Commission” (not published). These provide for meetings at least 
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negotiation of the trade, credit, and lend-lease arrangements. The U.S. 
delegation on the Commission was chaired by Secretary of Commerce 
Peterson. He was assisted by representatives of the Departments of Com- 
merce, State, and the Treasury. Soviet Minister of Foreign Trade Pato- 
lichev was Chairman of the USSR delegation. 


ADVANTAGES OF A TRADE AGREEMENT 


The negotiation of a trade agreement was a logical result of efforts by 
both governments to promote the development of mutually beneficial com- 
mercial relations between the two countries. A trade agreement provides 
a rational setting for restoration of MFN treatment to the USSR in return 
for commensurate reciprocal concessions to the United States, including, 
among others, improved arrangements and facilities for American firms to 
carry on business in the USSR. Such an agreement also provides an insti- 
tutional framework for the conclusion of long-term private arrangements 
between U.S. firms and their Soviet counterparts. A Soviet FTO may have 
behind it the full power and influence of the Soviet Government, while an 
American firm attempting to deal with it in the face of extensive competi- 
tion from other Western firms, will receive relatively little assistance from 
the U.S. Government. From the perspective of the private businessman, 
therefore, a US-USSR trade agreement is of special interest because it per- 
mits the U.S. Government to exercise leverage in support of the objectives 
sought by American firms and to deal with the special problems created by 
trade relations between a private enterprise and a state trading system.” 





once each year, alternately in Washington and Moscow. Each Section, which is headed 
by an Executive Secretary, may invite advisers and experts to participate at any meet- 
ing of the Commission. The Commission is to operate on the principle of mutual agree- 
ment and may establish Joint Working Groups to consider specific matters. 

The members of the U.S. delegation at the Aug. meeting included, in addition to 
Secretary Peterson, Under Secretary of Commerce James T. Lynn; Deputy Under Sec- 
retary of Treasury Jack F. Bennett; Assistant Secretary of Commerce Andrew E. Gibson; 
Special Assistant to the Secretary of Commerce James L. Mitchell; State Department 
Deputy Legal Adviser Charles N. Brower; Deputy Assistant Secretary of Commerce 
Steven Lazarus; and other Executive Branch officers. 

10 Soviet foreign trade is planned and directed by state agencies, with actual trade 
operations conducted by about fifty FTO’s. Soviet imports serve primarily to supple- 
ment internal production and are integrated into the planning process. ‘The principal 
function of Soviet exports to industrialized market countries is to earn the necessary 
foreign exchange to pay for imports. Comparatively little attention is given to foreign 
demand. The Soviet economic system is isolated from the competitive stimulus of free 
trade, and the state trade monopoly greatly facilitates the use of international trade as 
an instrument of foreign policy. The organization and functioning of state trading is 
discussed in Knapp, The Function, Organization and Activities of Foreign Trade Cor- 
porations in the European Socialist Countries, in THE SOURCES OF tHE LAW oF INTER- 
NATIONAL TRADE 52 (C. Schmitthoff, ed. 1964) (hereinafter cited as Sources or Law); 
Schmitthof, The Law of International Trade, Its Growth, Formulation and Operation, 
in Sources or Law, supra, at 3; BERMAN, supra note 5 at 483-504; Hoya, supra note 5; 
and Grzysowsx, The Foreign Trade Regime in the Comecon Countries Today, 4 
N.Y.U.J. Int’ L. & Potrrics 183 (1971). 


1973] TRADE BETWEEN THE UNITED STATES AND THE SOVIET UNION 67 


The provision in such an agreement for periodic review by the two govern- 
ments offers a useful opportunity to resolve specific issues as they arise. 


PRINCIPAL FEATURES OF THE US-USSR TRADE AGREEMENT 


MFN Treatment. Article 1, paragraph 1, of the October 18, 1972 Trade 
Agreement sets forth the terms under which each government is to accord 
MEN treatment: 


Each Government shall accord unconditionally to products originating 
in or exported to the other country treatment no less favorable than 
that accorded to like products originating in or exported to any third 
country in all matters relating to: 


(a) customs duties and charges of any kind imposed on or in con- 
nection with importation or exportation including the method of levy- 
ing such duties and charges; 


(b) internal taxation, sale, distribution, storage and use; 


(c) charges imposed upon the international transfer of payments 
for importation or exportation; and 


(d) rules and formalities in connection with importation or ex- 
portation, 


Paragraph 2 of Article 1 states: 


In the event either Government applies quantitative restrictions to 
products originating in or exported to third countries, it shall afford to 
like products originating in or exported to the other country equitable 
treatment vis-a-vis that applied in respect of such third countries. 


Paragraph 2 might be applied to preclude more favorable treatment to the 
USSR than that accorded to any third country against which the United 
States applies quantitative restrictions. This formulation departs from the 
usual provision in commercial treaties that neither party shall impose 
quantitative restrictions against the other unless it applies similar restric- 
tions to all third countries.** 

Paragraph 3 of Article 1 makes clear that the provisions of paragraphs 1 
and 2 do not apply to privileges granted by either government to neighbor- 
ing countries to facilitate frontier traffic or to any preferences granted in 
recognition of UNCTAD Resolution 21(II), March 26, 1968, concerning the 
granting of a generalized, nonreciprocal, nondiscriminatory system of pref- 
erences in favor of developing countries (i.e. in accordance with Part IV of 
the General Agreement on Tariffs and Trade (GATT) ). Also excluded 
from the application of paragraphs 1 and 2 is any action by either govern- 
ment which is permitted under any multilateral trade agreement to which 
such government is a party on the date of signature of the Agreement 
(e.g. the GATT and the Eastern European Council for Mutual Economic 


11 See, e.g., Art, XIV(2), Treaty of Friendship, Commerce and Navigation between 
the United States and the Federal Republic of Germany, Oct. 29, 1954, 7 U.S.T. 1839 
(Pt. 2, 1958); T.LA.S. 3593. 
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Assistance (CMEA)), if such an agreement would permit that action in 
similar circumstances with respect to like products originating in or ex- 
ported to a country which is a signatory thereof.1* Finally, there is a broad 
exception for the exercise by either government of its rights under other 
provisions of the Trade Agreement which permit measures to protect against 
disruption of domestic markets (Article 3) and any action taken for the 
protection of its security interests (Article 8). 

The MFN treatment thus accorded conforms to the treatment accorded 
under U.S. friendship, commerce, and navigation treaties with respect to 
the same subject matters.** It is of interest that the U.S. Government 
agreed to MFN treatment for U.S. exports in the context of US-USSR trade 
—even though carefully qualified by an exception for action taken to pro- 
tect security interests. This should be particularly welcomed by those who 
have in the past voiced concern that the administration of national security 
controls over U.S. exports was not sufficiently responsive to trade consider- 
ations. To be sure, existing U.S. national security controls over exports 
are fully preserved by Article 2, paragraph 2, of the Agreement, which pro- 
vides that US-USSR commercial transactions “shall be effected in accordance 
with the laws and regulations then current in each country with respect to 
import and export control and financing... .” Still, the Agreement as a 
whole embraces the view that trade in nonstrategic goods is to be en- 
couraged. It would thus provide opportunities to adapt existing controls 
in such a way as to expand, and not prevent, trade. This would conform 
to the spirit of the recently enacted Equal Export Opportunity Act, which 
extended the 1969 Export Administration Act until June 30, 1974.14 

The most significant effect of the MFN treatment as set forth in Article 1 
will be to remove existing discriminatory U.S. tariff barriers to Soviet im- 
ports. This will have striking implications for some products, For exam- 
ple, the current tariff on Soviet vodka is $5 per gallon; MFN treatment will 
reduce this to $1.25 per gallon. The tariff on Soviet caviar will be reduced 
from 30 percent to 15 percent. However, removal of the discriminatory 
tariff may have only a modest overall effect on the level of Soviet exports to 


12 This exception protects the United States in the event it takes action under one of 
the GATT provisions authorizing exceptions to the GATT (e.g. Arts. VI, XII, XX, XXI). 
The exception also covers U.S. preferences to the Philippines (GATT Art. 1:2) and 
action taken by the United States pursuant to the waiver procedure of GATT Art. XXV:5 
in derogation of the MFN miles of Art. 1 of the Trade Agreement, such as the US- 
Canadian Agreement Concerning Automotive Products, Jan. 16, 1965, 17 U.S.T. 1372 
(Pt. 1, 1966); T.LA.S. 6093. 

13 See, e.g., Art. XIV, Treaty of Friendship, Commerce and Navigation between the 
United States and the Federal Republic of Germany, supra note 11. The question of 
MEN in the East-West trade context was considered in DomxE and Hazar, State Trad- 
ing and the Most-Favored Nation Clause, 52 AJIL 55 (1958), and Hoya, supra note 5 
at 23-28. 

14 Export Administration Act of 1969, 12 U.S.C. §635 et seq. (1970), as amended by 
the Equal Export Opportunity Act, P.L. 92-412, 86 Stat. 644 (1972). Concerning 
national security controls over U.S. exports, see: BERMAN & Garson, supra note 5; 
McQuabg, supra note 5; and “Export Controls—A National Security Standard?” 12 Va. 
J. INTL. L. 92 (1971). 
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the United States. The large bulk of these exports will no doubt continue 
to consist of raw materials and semi-manufactured products, to which 
tariffs are not a significant obstacle. Soviet manufactures may continue to 
find it difficult to penetrate U.S. markets even after MFN treatment is re- 
stored unless their products become more competitive and are more effec- 
tively promoted in these markets. For the Soviets, therefore, MFN treat- 
ment may prove to have mainly a political significance. For the United 
States, MFN treatment by the USSR is also considered of limited value. 
Although U.S. importers and consumers would benefit from the lower 
tariffs on Soviet products, the reciprocal reduction of tariffs by a state 
trading country such as the USSR does not assure greater export oppor- 
tunities for U.S. firms. 

Target Level of Trade and Expanded Trade Relations. In Article 2, 
paragraph J, the two governments “envision” that in expectation of their 
joint efforts to encourage and facilitate the exchange of goods and services 
between the two countries, total bilateral trade will triple over the three- 
year period contemplated by the Agreement, in comparison with the 1969- 
1971 base period figure of about $525 million? Paragraph 4 of Article 2 
sets forth the Soviet Government’s “expectation” that, during the life of the 
Agreement, Soviet FTO’s will place “substantial” orders in the United 
States for machinery, plant and equipment, agricultural products, industrial 
products, and consumer goods. These provisions may enhance the prospects 
for passage by Congress of legislation authorizing the extension of MFN 
treatment to the USSR. It is too early to predict whether they will have 
practical significance once the Trade Agreement becomes effective. Im- 
proved US-USSR relations under the Trade Agreement might well lead to 
higher levels of Soviet procurement in the United States and expansion of 
U.S. exports to the USSR; the availability of U.S. export credits will also 
provide the Soviets with greater financial opportunities for procurement 
from U.S. sources. 

It is noteworthy that the Agreement contains no quantitative import 
commitment by the Soviets. Such a commitment could have proved dif- 
ficult to negotiate and of limited practical value. Separate export and im- 
port targets are likewise not stated. US-USSR trade is almost certain to be 
heavily weighted in favor of the United States over the life of the Agree- 
ment if past experience is any guide,’* although U.S. imports from the 
USSR in the years ahead might increase substantially if we look to the 
Soviets for raw materials and for our energy needs. 

The Trade Agreement endorses particular types of trade relationships 
between U.S. firms and Soviet foreign trade organizations. Article 2, 
paragraph 2, requires each government to facilitate (in accordance with its 
own laws and regulations) the conclusion of contracts “on a long-term 


18 Press Conference by Secretary of Commerce, Oct. 18, 1972. 

18 Detailed statistics on U.S. trade with the Soviet Union and other Communist coun- 
tries are contained in the Department of State’s annual “Battle Act” reports to Congress, 
submitted in compliance with Sec. 302(b) of the Mutual Defense Assistance Control 
Act of 1951, as amended, 22 U.S.C. §§1612-13d (1970). 
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basis.” 27 Paragraph 3 of the same article provides: 


Both Governments, by mutual agreement, will examine various fields, 
in which the expansion of commercial and industrial cooperation is de- 
sirable, with regard for, in particular, the long-term requirements and 
resources of each country in raw materials, equipment and technology 
and, on the basis of such examination, will promote cooperation be- 
tween interested organizations and enterprises of the two countries 
with a view toward the realization of projects for the development of 
natural resources and projects in the manufacturing industries. 


Such provisions reflect a new dimension in U.S. Government trade negoti- 
ations and may indicate that the government will come to play a more 
significant role in US-USSR trade than in U.S. trade with market economy 
countries.** 


Safeguards Clause. Article 3 of the Trade Agreement provides: 


Each Government may take such measures as it deems appropriate to 
ensure that the importation of products originating in the other country 
does not take place in such quantities or under such conditions as to 
cause, threaten or contribute to disruption of its domestic market. The 
procedures under which both Governments shall cooperate in carrying 
out the objectives of this Article are set forth in Annex 1, which con- 
stitutes an integral part of this Agreement. 


The procedure for implementation of Article 3, as set forth in Annex 1, 
calls for both governments to consult promptly at the request of either 
whenever one government determines that actual or prospective imports of 
a product originating in the other country under certain conditions or in 
certain quantities could cause, threaten, or contribute to disruption of the 
market of the requesting country. Unless a different solution is agreed 


17 Since the mid-1960’s the USSR increasingly has entered into cooperative ventures 
with Western firms, typically by means of production sharing or joint marketing ar- 
rangements. Production sharing is an arrangement that involves joint manufacturing 
or assembly as an integral part of the venture. Under a common type of production 
sharing agreement, the Western firm provides capital, equipment, and marketing facili- 
ties, and the USSR supplies plant labor, raw materials, and some equipment. A joint 
marketing arrangement usually involves the formation of a company to sell Soviet goods 
in the West, in markets that might otherwise be closed to it. Under a “joint venture” 
arrangement (the Soviets refer to this as “industrial cooperation”) the Western firm 
supplies equipment and technology on credit for a Soviet developmental project, typi- 
cally involving raw materials. Repayment with interest is generally in the product at 
prearranged prices. A long term contract to supply products to the Western country 
following credit repayment may also be concluded. The Western firm involved par- 
ticipates neither in ownership nor in overall management of the project. Other trade 
techniques can include parallel trading, i.e., taking Soviet goods in full or partial pay- 
ment for products sold there (normally the goods received are unrelated to the goods 
sold), and switch trading, which typically involves sales in return for credits or com- 
mercial paper which can be discounted for hard currency. See McQuang, supra note 5 
at 58-59. 

18 Thus, at the Second Session of the Joint US-USSR Commercial Commission, the 
U.S. Section reported the formation within the Executive Branch of a task force on 
Soviet gas projects to coordinate consideration of such projects. The Commission created 
a new Joint Working Group to review and facilitate consideration of such projects, 
Summary Minutes of Second Session (unpublished. ) 
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upon during the consultations, the quantitative import limitations or other 
conditions stated by the importing country to be necessary to prevent or 
remedy the market disruption situation in question are to be deemed 
agreed as between the two governments. Moreover, at the request of the 
government of the importing country, if it determines that an emergency 
situation exists, the limitations or other conditions referred to in its request 
for consultations are to be put into effect prior to the conclusion of the 
consultations.?® 

It is questionable whether Soviet exports to the United States will threaten 
U.S. markets, even assuming extension of MFN. Most areas of potentiel 
competition are already subject to U.S. quota provisions (e.g. oil and cotton 
textiles). Since the Trade Agreement is to remain in force for only three 
years, unless extended by mutual agreement (Art. 9(1)), and since it con- 
tains provision for consultation through the Joint Commercial Commission 
(Art. 9(2) ), there would appear to be little if any need for the addeJl 
assurance of a “safeguards” clause. Indeed, various provisions of existing 
U.S. law (e.g. the Antidumping Act,” the countervailing duty provisions of 
the Tariff Act,™ Section 204 of the 1956 Agricultural Act,?* and the escape 
clause of the Trade Expansion Act?!) provide a substantial measure of 
protection against imports which might cause market disruption. Also, 
Article 1 of the Trade Agreement excludes from the application of the MFN 
provisions any action that would be permitted under the GATT. This in- 
cludes antidumping and countervailing duties, as recognized in Article VI 
of the GATT. Presumably, inclusion of the “safeguards” clause in the Trade 
Agreement will facilitate favorable consideration of the Agreement by 
some elements in Congress. However, it would be regrettable if the clause 
were taken as a precedent to justify departure from existing United States 
trade policy in future negotiations with other countries. 

Payments. Article 4 of the Trade Agreement requires that all currency 
payments be in U.S. dollars or in any other freely convertible currency 
mutually agreed upon by the parties concerned. This clause corresponds 
to payments provisions in Soviet trade agreements with other market 
economy countries (e.g. New Zealand).** However, the US-USSR Trade 
Agreement—unlike a number of other agreements between the USSR and 
Western nations—does not make payments subject to foreign exchange con- 


19 The implementing procedure also provides for each government to take certsin 
measures to control exports from its country of products that are the subject of con- 
sultations. Annex 1, Para. 3(a). By a separate exchange of letters it is made clear that 
the U.S. Government can meet its obligations in this regard by making available to U.S. 
exporters information provided by the Soviet Government regarding quantitative import 
limitations or other conditions. The Soviet Government, however, has confirmed that it 
will limit or establish conditions on exports from the USSR if requested to do so by the 
U.S. Government in accordance with the implementation Annex. 

20 19 U.S.C. §160 et seq. (1970). 2119 U.S.C. §1303 (1970). 

227 U.S.C. §1854 (1970). 23 19 U.S.C. §1901 (1970). 

24 Trade Agreement Between New Zealand and the USSR, Aug. 1, 1963, Now 
Zealand Treaty Series (1963), No. 19, 486 U.N.T.S. 27. 
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trols in each country. The payments clause would not appear to preclude 
barter transactions. 

U.S. Commercial Office and Soviet Trade Representation. Article 5 of 
the Agreement authorizes the U.S. Government to establish a Commercial 
Office in Moscow, and the Soviet Government to establish a Trade Repre- 
sentation in Washington, both to be opened simultaneously and at agreed 
locations. Annexes to the Trade Agreement spell out the functions, privi- 
leges, immunities, and organization of both the Commercial Office and the 
Trade Representation. 

According to a White House “Fact Sheet” the Commercial Office (which 
will operate as an integral part of the U.S. Embassy in Moscow) is expected 
tO: 


. . . provide the US business community with up-to-date information 
on Soviet markets, facilitate introductions of US businessmen to the 
appropriate Soviet ministries, provide such facilities as bilingual sten- 
ographers and communications and provide critical expertise in advis- 
ing US businessmen in making their sales and purchases.”* 


In contrast, the Soviet Trade Representation in Washington will be en- 
titled (in addition to trade promotion and assistance functions) to “repre- 
sent the interests” of the USSR in all matters relating to its foreign trade 
with the United States. However, since the Soviet Trade Representation 
and the U.S. Commercial Office will have diplomatic immunities, neither 
will be authorized to participate directly in the negotiation, execution, or 
fulfillment of trade transactions or otherwise to carry on trade.?*_ This rule, 


28 Cf. Article 4 of the Long-Term Trade Agreement between the USSR and Italy, 
Jan. 1, 1970, (unofficial English translation on file with the Department of State). Also, 
unlike a number of other trade agreements between the USSR and Western nations, the 
US-USSR Agreement does not contain any provision regarding the basis for establishing 
the prices of goods supplied under the Agreement. Most of the other agreements con- 
tain a clause referring to “world prices.” See, e.g., Art. 3 of the Long-Term Trade 
Agreement between the USSR and Italy. 26 67 Dept. STATE BULL, 593 (1972). 

27 Trade Agreement, Art. 5(3). In a letter to Soviet Minister of Foreign Trade 
Patolichev dated Oct. 18, 1972, Secretary of Commerce Peterson explained that in view 
of certain provisions in U.S. law prohibiting writs or process against representatives of 
foreign states (22 U.S.C. §§252-54 (1970)), it was inappropriate for the Trade Rep- 
resentation, its officers and staff to participate directly in the negotiation, execution, or 
fulfillment of trade transactions or otherwise carry on trade. The Secretary added that 
at such time as the United States shall have become a party to the 1961 Vienna Con- 
vention on Diplomatic Relations (500 U.N.T.S. 95) and U.S. legislation shall have 
been revised to accord fully with the terms of Arts. 29-45 of that Convention regarding 
diplomatic privileges and immunities, the U.S. Government will be prepared to give 
favorable consideration to amending the US-USSR Trade Agreement to permit officers 
and members of the administrative, technical, and service staffs of the U.S. Commer- 
cial Office in Moscow and the USSR Trade Representation in Washington to participate 
directly in the negotiation, execution, and fulfillment of trade transactions and otherwise 
carry on trade. 

The Secretary's comment may indicate that the United States will seek legislation 
complementary to the Convention which would, inter alia, repeal 22 U.S.C. §§252-54 
and authorize the Executive to enter into bilateral agreements on a reciprocal basis 
containing more favorable privileges and immunities than are required under the Con- 
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which also applies to their respective officers and staff members, avoids 
problems in the United States about such matters as service of process and 
execution of judgments, which could arise if the Trade Representation were 
permitted to conclude or guarantee contracts. 

Expanded business facilities. The question of improved facilities for 
American businessmen to conduct their affairs in the USSR has a significant 
bearing on efforts to expand trade and commerce between the two coun- 
tries. Foreign business firms seeking to establish a permanent office in 
Moscow with the power to hire local personnel and the right to obtain 
office space, facilities, and housing must be accredited by the Soviet Gov- 
ernment. 

At the time of President Nixon’s visit to Moscow in May 1972 only two 
American companies (both of which are in the travel and tourism field) had 
been authorized permanent offices in Moscow. About thirty-five West 
European and Japanese firms had obtained accreditation. Some Western 
firms have unaccredited offices in the USSR, but these have uncertain 
status and are frequently denied such conveniences as the right to rent telex 
facilities and to employ local personnel. 

Article 6, paragraph 1, of the US-USSR Trade Agreement provides: 


In accordance with the laws and regulations then current in each 
country, natural and legal persons of the United States of America and 
foreign trade organizations of the Union of Soviet Socialist Republics 
may open their representations in the Union of Soviet Socialist Repub- 
lics and the United States of America, respectively. Information con- 
cerning the opening of such representations and provision of facilities 
in connection therewith shall be provided by each Government upon 
the request of the other Government. 
Several exchanges of letters made public in connection with the Trade 
Agreement describe more fully the understandings of the parties on the 
question of expanded business facilities. In a letter to Secretary of Com- 
merce Peterson dated October 18, 1972 Soviet Minister of Foreign Trade 
Patolichev affirmed that U.S. firms will receive treatment no less favorable 
than that accorded to third country firms in all matters relating to accredi- 
tation and business facilitation; that applications by U.S. firms for accredita- 
tion will be handled expeditiously; and that any problems arising out of 
these applications that cannot be resolved through the regular procedures 
shall be resolved through consultations under the Joint US-USSR Commer- 
cial Commission at the request of either side. The Minister provided de- 
tailed information on the business facilities available to foreign companies, 
including instructions on the procedure for issuing permits to foreign firms 
for opening offices in the USSR, and for the regulation of their activity. 


vention. 22 U.S.C. §§252-54 assures foreign representatives immunity from service of 
process, while the Convention recognizes certain exceptions to this immunity (see, e.g., 
Art. 31(1)(c) ). Article 47(2) of the Convention provides a basis for each govern- 
ment to deny immunity from civil jurisdiction to agents of the other if they participate 
directly in trade transactions. Presumably, the U.S. Government would only agree tc 
permit the Trade Representation to conclude or guarantee contracts on the conditior 
that it not enjoy immunity from civil jurisdiction. 
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The “instructions” reflect a degree of ambiguity that may lead to difficul- 
ties for foreign firms seeking to meet the conditions required for the issu- 
ance of a permit to open an office in the USSR. Thus, foreign firms must 
be “known on the world market” and have “affirmatively presented them- 
selves in the capacity of trade partners” of Soviet FTO’s with whom they 
have concluded “especially large transactions.” Consideration will also be 
given to whether such an office will “effectively assist Soviet foreign trade 
organizations in the development of Soviet exports, including machinery 
and equipment, and also in the import of machinery and equipment that is 
technologically modern and in familiarization with the newest achievements 
of world technology.” 78 

Minister Patolichev also referred in his letter to Soviet plans to construct 
a large trade center in Moscow which will be used for housing and office 
facilities of accredited U.S. firms among other purposes. In exchange, 
Secretary Peterson confirmed that “we are both committed to expanding” 
business facilities in each other’s country, and he informed the Soviet Min- 
ister of U.S. Government approval of a Soviet request to establish in New 
York a Temporary Purchasing Commission for the Kama River Truck Com- 
plex. The Secretary also indicated that the U.S. Government would view 
sympathetically a Soviet request to establish an export facility or organi- 
zation in the United States. 

Status of Soviet Foreign Trade Organizations. Past experience suggests 
there is no serious risk that a Soviet FTO would claim immunity from suit 
or execution of judgment in the United States on the ground that it has 
acted on behalf of the Soviet state. These organizations are established 
under Soviet law as independent juridical entities with capacity to enter 
into contracts, to sue and to be sued, etc. Under Soviet law each of these 
organizations is responsible only for its own obligations, and not for those 
of the Soviet state. Accordingly, Soviet FTO’s should not be entitled to 
assert the immunity of the Soviet state.?® As a practical matter, it seems 
unlikely that a Soviet FTO would fail to meet its obligations in good faith. 
A default by one of these organizations would seriously damage the credit 
standing of the others, and could put into question the Soviet desire to de- 
velop trade ties with the United States in the spirit of the Trade Agreement. 

Article 6, paragraph 2, of the Trade Agreement ensures that Soviet FTO’s 
may not claim or enjoy in the United States “immunities from suit or exe- 
cution of judgment with respect to commercial transactions.” However, 
nothing in the Agreement expressly provides that Soviet FTO’s are solely 


28 Instructions, Para. 1. 

29 For the views of United States commentators on the question of the separate legal 
identity of Soviet FTO’s, see BERMAN, supra note 5 at 487-90; Pisar, supra note 5 at 
265-68, 484-85 rule 9; Hoya, supra note 5 at 7-8, 18-19. 

In two U.S. cases Soviet defendants successfully pleaded sovereign immunity, but 
neither case involved a Soviet FTO. Lorina v. The Rossia, File 18767 (E.D.N.Y. 1948) 
(libel of ship owned by Soviet Ministry of Marine Fleet; complaint dismissed without 
opinion; see BERMAN, supra note 5 at 490 n.21); Weilamann v. Chase Manhattan Bank 
192 N.Y.S. 2d 469 (Sup. Ct. 1959) (dismissal on grounds of sovereign immunity of 
attachment of funds of Soviet State Bank and Soviet Foreign Trade Bank). 
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responsible for their own obligations. Article 6, paragraph 3, states that 
“[c]orporations, . . . including foreign trade organizations, domiciled and 
regularly organized in conformity to the laws in force in one of the two 
countries shall be recognized as having a legal existence in the other coun- 
try.” This provision appears to go no further than a provision in a 1904 
US-Russian agreement concerning the status of corporations, which is con- 
sidered to be still in force.° It is unlikely that a court in the United States 
would construe Article 6, paragraph 3, as imposing an obligation on the 
court to accept the separate legal identity of Soviet FTO’s in all circum- 
stances. Indeed, there is a serious question whether such an obligation 
could be imposed by an Executive Agreement—at least in the absence o’ 
some clear congressional mandate.** Still, there appears to be little risk 
that a U.S. court would “pierce the corporate veil” of a Soviet FTO, excep: 
perhaps in unique circumstances (such as undercapitalization), or in face 
of clear evidence of an agency relationship between the organization and 
some other Soviet entity.®* 


30 Agreement Between the United States and Russia Regulating the Position of Cor- 
porations and other Commercial Associations, June 25/12, 1904, 36 Stat. (Pt. 2) 2163; 
T.S. 526; 2 T.LA.S. 1534. 

81 See, e.g., 14 WEITEMAN, DIGEST OF INTERNATIONAL Law 302-16 (1970). 

82 Tn one recent case the Department of State transmitted to a court a representation 
of separateness of legal identity, In Prelude Corp. v. The Owner of M/V ATLANTIC 
and other named Vessels, Known as the USSR (N. D. Cal. 1971), 65 AJIL 806 (1971), 
13 Harv. J. Inv’. L. 316 (1972), a writ of attachment was issued permitting the seizure 
in the port of San Francisco of the Soviet freighter Suleyman Stalsky, in connection with 
a suit brought by a company which alleged that Soviet fishing vessels had damaged its 
lobster fishing equipment off the coast of Massachusetts. The Soviet Ambassador fur- 
nished a statement to the Department of State that: 


The vessel Suleiman Stalsky belongs to the Far East Steamship Company which is 
a legal entity charged with independent responsibility for its obligations. Th's 
company deals exclusively in transporting cargo on various routes of the Pacific 
Ocean, including routes Japan-Canada-the United States and Japan-the United 
States. No fishing vessels belong to the Company and it absolutely does not cariy 
on fishing activities either in the Pacific or in the Atlantic Oceans, or in any other 
place. 

The Far East Steamship Company under Article 13 of the Basic Civil Law of the 
USSR and the Union Republics, is not responsible for state debts, while the state 
is not responsible for the debts of the Company. 


The Department of State informed the court that it “accepts as true” the representations 
contained in the Soviet Ambassador’s statement. The court vacated the attachment on 
grounds of improper service of process and did not reach the substantive issues involved 
in the case, 

A State Department letter which “accept[ed] as true” diplomatic representations of 
the Soviet Government as to ownership and use of realty in the City of Glen Cove, 
Long Island, New York was transmitted to the court, and the diplomatic immunity of 
the premises and occupants upheld, in United States v. City of Glen Cove, Civ. Action 
No. 70-C-1188 (E.D.N.Y.) (Unreported Memorandum Decision, Jan. 7, 1971). The 
district court’s ruling in City of Glen Cove was affirmed by the Court of Appeals for 
the Second Circuit on Nov. 29, 1971, 

Soviet tribunals have also considered the question of the separate legal status of 
Soviet FTO’s. See Jordan Investment Ltd. v. V/O Soivznefteksport (1958), reported 
in Domge, The Israeli-Soviet Oil Arbitration, 53 AJIL 787 (1959). Cf. Berman, Force 
Majeure and the Denial of an Export License under Soviet Law: A Comment on Jordan 
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Settlement of Commercial Disputes. In 1932 the USSR established a 
Foreign Trade Arbitration Commission (FTAC) under the aegis of the 
Soviet All-Union Chamber of Commerce for the purpose of settling foreign 
trade disputes by arbitration. Since that time Soviet FTO’s have proposed 
arbitration of disputes by the FTAC in their contract negotiations with 
foreign companies. Although most knowledgeable observers give the 
FTAC high marks for its overall record of accomplishment,** foreign com- 
panies are often reluctant to have their trade disputes with Soviet FTO’s 
resolved by the FTAC. In view of the bargaining leverage on the Soviet 
side, however, foreign companies frequently acquiesce in arbitration by the 
FTAC. 

As an alternative to arbitration by the FTAC, the Soviets have some- 
times agreed to a formula whereby arbitration takes place in the country 
of the defendant." Thus, a Soviet FTO and its foreign trade partner might 
agree to arbitration under the arbitration rules of the Soviet FTAC or rules 
of an arbitration association in the trade partner’s country, depending upon 
the nationality of the defendant. However, this approach does not neces- 
sarily ensure impartiality in all cases, and it could lead to complicated 
maneuvering by the parties to ensure designation as defendant. 

Occasionally, Soviet FTO’s have by contract agreed to arbitration in a 
third country (e.g, Sweden, Switzerland, and France). This approach 
assures impartial arbitration, but in the event of a dispute the parties may 
be required to go before an arbitration tribunal whose rules and procedures 
are unfamiliar to them. 

Both the United States and Soviet Union are parties to the United 
Nations Convention on the Recognition and Enforcement of Foreign Arbi- 
tral Awards concluded in New York in 1958.5 As its title suggests, the 
Convention provides for recognition and enforcement of foreign arbitral 
awards, as well as recognition of agreements to arbitrate. The Soviet Union 
(but not the United States) is also a party to a 1961 European Convention 
on International Commercial Arbitration, and, as a member of the United 





Investments Ltd. v. Soivznefteksport, 73 Harv. L. Rev. 1128 (1960); and BERMAN, 
Excuse for Non-performance in the Light of Contract Practices in International Trade, 
63 Corum, L. Rev. 1413 (1963). 

38 See Lerr, The Foreign Trade Arbitration Commission of the USSR and the West, 
in AMERICAN ARBITRATION ASSOCIATION; NEw STRATEGIES FOR PEACEFUL RESOLUTION 
OF INTERNATIONAL Business Disputes at 143 (1971), and Pisar, supra note 5, Chap- 
ters 20-24, 

84 This approach was taken in a 1956 agreement between the Soviet All-Union 
Chamber of Commerce and the Japanese Commercial Arbitration Association, recom- 
mending an arbitration clause for inclusion in contracts between Soviet FTO’s and 
Japanese firms. 

35 See AxsEN, American Arbitration Accession Arrives in the Age of Aquarius: United 
States Implements United Nations Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, in NEw STRATEGIES FOR PEACEFUL RESOLUTION OF INTERNA- 
TIONAL Business Disputes, supra note 32 at 37. 

36 484 U.N.T.S. 364 (1963-64); see Porter, The Geneva Convention on Interna- 
tional Commercial Arbitration, in SANDERS, 3 INTERNATIONAL COMMERCIAL ARBITRATION, 
at 262 (1965). 
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Nations Economic Commission for Europe (ECE), participated in the 
preparation of rules of procedure for arbitration adopted by the ECE in 
1966.57 These rules were prepared with a view to their acceptance in the 
East-West trade context. In some respects they reflect a synthesis of exist- 
ing institutional practice, in others they represent a novel approach to issues 
of arbitration.** 

The availability of reliable, impartial dispute settlement machinery could 
be an important factor affecting the expansion of commercial relations be- 
tween the United States and the Soviet Union. Perhaps for this reason, the 
Joint US-USSR Commercial Commission’s terms of reference include the 
mandate to “negotiate an agreement establishing an arbitration mechanism 
for settling commercial disputes.” 

This mandate offered a tempting opportunity for the U.S. and Sovie: 
negotiators to examine the possibility of establishing a mutually acceptable 
alternative to existing arbitration mechanisms such as arbitration by the 
Sovict FTAC, arbitration in the country of the defendant, or third country 
arbitration under presently available institutional arrangements. 

Instead of establishing a new arbitration procedure, the two governments 
included in the Trade Agreement a provision which “encourages” arbitra 
tion under the ECE rules in a country other than the United States or the 
USSR that is a party to the 1958 U.N. Convention.*° It thus provides sup- 


87UN Docs. E/ECE/625/Rev. 1; E/ECE/TRADE/81/Rev. 1; UN Sales No 
E.70.11.E/MIM.14. 

38 Acceptance of the ECE rules does not require participation in the European Con- 
vention. The rules are analyzed in Benjamin, New Arbitration Rules for Use in Inter- 
national Trade, in SANDERS, INTERNATIONAL COMMERCIAL ARBITRATION, at 324 (1965). 

89 One intriguing possibility was to establish a new commercial arbitral mechanism 
specifically designed to meet the needs of trade and commerce between the United 
States and the USSR. Under this approach, US-USSR commercial arbitration tribunals 
would be established to operate under agreed rules of procedure (perhaps patterned 
along the lines of the ECE rules), including provision for ensuring that an impartial, 
competent arbitral tribunal would be constituted by a mutually agreed authority, and 
that arbitration could take place even if one of the two parties refused to cooperate. 
The availability of such a mechanism pursuant to the Trade Agreement would help to 
insulate U.S. firms from competitive pressures to agree to relatively unattractive con- 
tract provisions on arbitration—or to contracts not containing any reference to arbitra- 
tion. 

0 Art. 7 of the Trade Agreement provides in part: 

Both Governments encourage the adoption of arbitration for the settlement of dis- 
putes arising out of international commercial transactions concluded between 
natural and legal persons of the United States of America and foreign trade organi- 
zations of the Union of Soviet Socialist Republics, such arbitration to be provided 
for by agreements in contracts between such persons and organizations, or, if it has 
not been so provided, to be provided for in separate agreements between them in 
writing executed in the form required for the contract itself, such agreements: 

(a) to provide for arbitration under the Arbitration Rules of the Economic 
Commission for Europe of January 20, 1966, in which case such agreement should 
also designate an Appointing Authority in a country other than the Union of Soviet 
Socialist Republics for the appointment of an arbitrator or arbitrators in accordance 
with those Rules; and 

(b) to specify as the place of arbitration a place in a country other than the 
United States of America or the Union of Soviet Socialist Republics that is a party 
to M 1958 Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards.... 
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port for efforts by U.S. firms to obtain impartial, third country arbitration, 
while not requiring that these firms agree to any specific arbitration pro- 
cedure. The Agreement makes clear that the parties are free to decide upon 
“any other form of arbitration which they mutually prefer and agree best 
suits their particular needs.” *1 Presumably, the parties to a contract are 
also free not to include any provision on arbitration in their contracts— 
although the text is somewhat unclear on this point. 

The arbitration provision of the Trade Agreement also deals with an 
important practical issue by specifying that parties should designate an 
Appointing Authority in a country other than the United States or the 
USSR. The Appointing Authority has a very important role under the 
ECE rules. If, for example, a party fails to appoint an arbitrator or if the 
arbitrators appointed by the parties fail to reach agreement on the choice 
of a presiding arbitrator, the ECE rules provide that the Appointing Au- 
thority proceeds ex officio to such appointment.’ However, by failing to 
specify the identity of the Appointing Authority under the ECE rules, the 
two governments have in effect left this issue for resolution in contract 
negotiations between U.S. firms and their Soviet counterparts. If Soviet 
FTO’s refuse to accept a truly neutral, impartial person or body as Appoint- 
ing Authority, this omission in the Trade Agreement could have regrettable 
consequences for U.S. firms. 

There has been little experience with the ECE rules, as opposed to other 
available arbitral mechanisms.*? The ECE rules should offer a reasonably 
reliable and impartial mechanism for the arbitration of commercial dis- 
putes between U.S. firms and their Soviet counterparts. Experience will 
demonstrate whether these rules adequately serve the needs of US-USSR 
commercial relations, or whether renewed attention will have to be given to 
the question of the adequacy of commercial dispute settlement machinery.** 


41 Art, 7(1). Art. 7, para. 2, requires each government to ensure that corporations, 
stock companies, and other industrial or financial commercial organizations, including 
FTO’s, domiciled and regularly organized in conformity with the laws in force in the 
other country, have the right to appear before courts of the former, whether for the 
purpose of bringing an action or of defending themselves against one, including but not 
limited to, cases arising out of or relating to transactions contemplated by the Agree- 
ment, Each government is also required to accord MFN treatment with respect to these 
rights. This protection conforms to that already available under numbered para. 1 of 
the 1904 Agreement Between the United States and Russia Regulating the Position of 
Corporations and other Commercial Associations, supra note 29. However, the 1904 
Agreement makes no provision for MFN protection. 

42 See ECE rules, Arts. 4 and 8. 

43 For an analysis of the Rules of Procedure of the International Chamber of Com- 
merce, see Coun, The Rules of Arbitration of the International Chamber of Commerce, 
14 INTL & Comp, L. Q. 132 (1965). Convenient summaries of various national arbi- 
tration procedures are contained in SANDERS, INTERNATIONAL COMMERCIAL ARBITRA- 
TION, Vols. I and If. (1960). 

44 The arbitration provision of the US-USSR Trade Agreement does not specify that 
arbitral activities carried out during the period the Agreement is in force shall be re- 
ported to the Joint Commercial Commission. Voluntary reporting by U.S. firms and 
Soviet FTO’s would facilitate monitoring of implementation of the Agreement by the 
two governments through the Joint Commercial Commission. 
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Implementation of the Trade Agreement. Article 9, paragraph 2, pro- 
vides that the two governments will work through the Joint US-USSR 
Commercial Commission “in overseeing and facilitating the implementation 
of this Agreement in accordance with the terms of reference and rules of 
procedure of the Commission.” This provision apparently indicates that 
the two governments intend to consult with each other in monitoring the 
development of commercial and economic relations between the United 
States and USSR during the period the Agreement is in force.*® The Joint 
Commercial Commission provides a convenient and useful forum for each 
government to bring matters of interest and concern to the attention of the 
other. It may be hoped the U.S. Government will establish and publicize 
procedures to facilitate cooperation between the government and U.S. busi- 
ness firms in this respect. It would be unfortunate if the government relied 
merely on ad hoc consultations with business interests, rather than on the 
establishment of regular channels for communication and consultation be- 
tween business and the U.S. Section of the Commercial Commission.** 

Entry into Force and Duration. The Trade Agreement will enter into 
force only upon written notices of acceptance by both governments.*? This 
enables the Executive Branch to seek the necessary congressional authori- 
zation before notifying the Soviets of U.S. acceptance. The Agreement 
would remain in force for three years, unless extended by mutual agree- 
ment. An agreement of indefinite duration, or one for a longer period of 
time, might offer somewhat more assurance regarding trade conditions. On 
the other hand, an agreement of three years’ duration offers adequate time 
for trade relations to develop with a reasonable degree of assurance for 
business, provides a degree of leverage to encourage good faith implemen- 


45 A number of Soviet trade agreements with other Western countries also include 
provision for periodic consultation. See, e.g., Article 5 of the Long-Term Trade Agree- 
ment between the USSR and Italy, supra note 24. 

48 See note 9, supra. 47 Art. 9(1). 

48 Legislation was proposed during the last session of Congress which would have 
authorized the extension of MFN treatment to the USSR on a reciprocal basis (see, e.g., 
H.R. 15075, introduced by Congressman Moorhead). A bill was also introduced for 
an “East-West Trade Relations Act of 1972” (H.R. 13606, proposed by Congressman 
Findley), which would have authorized commercial agreements providing MFN treat- 
ment with the USSR as well as other Communist countries with which the United 
States has diplomatic relations. The Johnson Administration first proposed an “East- 
West Trade Relations Act” in 1966, but the proposal was not enacted by Congress. 
See 54 DEPT. STATE Butt. 838 (1966), and for a helpful analysis see BERMAN & GARSON, 
Possible Effects of the Proposed East-West Trade Relations Act upon US Import, 
Export, and Credit Controls, 20 Vand. L. Rev. 279 (1967). 

Congress might also wish to reexamine various legislative restrictions bearing upon 
US-USSR trade, e.g., those concerning sales of agricultural commodities under Title I 
of the Agricultural Trade and Development Assistance Act of 1954, as amended, 7 U.S.C. 
§1691 et seq. (1970), and the Johnson Act, discussed infra. If Congress decides to 
authorize the extension of MFN to the Soviet Union, it should also reconsider the cur- 
rent restriction on importation of seven kinds of skins from the USSR, imposed by Sec. 11 
of the 1951 Trade Agreements Extension Act, 65 Stat. 75 (1951), 19 U.S.C. §1202 
(1970) (Headnote 4, Part 5, Subpart B of the Tariff Schedule). 

#9 Art. 9(1). 
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tation by the Soviet Union, and affords an early opportunity to revise the 
agreement if this proves necessary. A three-year agreement may also find 
greater favor in Congress.*° 


CREDIT ARRANGEMENTS 


On October 18, 1972 the two governments also entered into an Agree- 
ment on Financing Procedures for extending Export-Import Bank credits 
and guaranties to the USSR. Under the Agreement relations with Exmm- 
BANK will be handled exclusively by the Soviet Bank for Foreign Trade 
(Vneshtorgbank of the USSR), which will be authorized to receive credits 
and repay them, to submit applications for commitments from EXIMBANK, 
and to deal with Soviet purchasers in respect of the credits and guaranties. 
The Government of the USSR agrees to guarantee the repayment of any 
credits extended or guaranteed by Exmmspanx. The United States agrees 
to evaluate applications received from Wneshtorgbank under the same cri- 
teria applicable to other ExrmmBanx transactions," and to grant credits and 
guaranties to the USSR on terms, including specifically rates of interest, 
maturities, and grace periods, no less favorable than those usually extended 
to other similar purchases. 

By letter dated October 18, 1972 Soviet Minister of Foreign Trade 
Patolichev took note of the US-USSR Agreement on Financing Procedures 
and informed Secretary of Commerce Peterson that the USSR would also 
make financing available for U.S. purchases of USSR goods and services, on 
terms no less favorable than the financing available from government and 
commercial sources in the United States for comparable export trans- 
actions.*? 


50 The three year term conforms to Sec. 255 of the Trade Expansion Act, 76 Stat. 880 
(1962), 19 U.S.C. §1885 (1970). 

51 EXIMBANK processes specific applications for credits and guaranties on a case-by- 
case basis, Presumably, this practice will continue to be followed with respect to the 
USSR. It is also worth noting that the various statutory requirements imposed on the 
Bank with respect to its operations will be applicable mutatis mutandis to the USSR. 
Thus, the Bank’s loans covering exports to the USSR would generally have to be for 
specific purposes, and, in the judgment of the Board of Directors, offer reasonable as- 
surance of repayment, so far as may be consistent with the carrying out of the Bank’s 
general banking functions under 12 U.S.C. §635(a) (1970). Export Expansion Finance 
Act of 1971, §1(b), P.L. 92-126, 86 Stat. 345 (1971), amending 12 U.S.C. §635(b)(1) 
(1970). 

52 Minister Patolichev’s letter states in pertinent part: 

Such reciprocity encompasses all commercial terms and conditions of export financ- 

ing, including cash payment, interest, and repayment period requirements, except 

that any guarantee required shall be either from a first class commercial bank or 

other private financial institution, satisfactory to the USSR export financing instru- 

mentality and not from the US Government or any instrumentality thereof. 
Attached to the letter is a memorandum describing the forms of credit then currently 
available to purchasers of machinery and equipment from the USSR. 

The Overseas Private Investment Corporation (OPIC), established by Congress in 
1969 to mobilize and facilitate US private capital and skills in less developed friendly 
countries, is barred from involvement in the USSR and other Communist countries 
(except Yugoslavia and Romania) by the terms of the 1961 Foreign Assistance Act, as 
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APPLICABILITY OF THE JOHNSON Acr 


The Mutual Defense Assistance Control Act of 1951, as amended (the 
“Battle Act”) provides for the control by the United States and cooperating 
foreign nations of the export of items of strategic significance to countries 
threatening the security of the United States, including the USSR and 
countries under its domination, and for the termination of “all military, 
economic, or financial assistance” (Sec. 103) to any nation that knowingly 
permits the shipment to such countries of those strategic items.” An 
opinion of the Attorney General, involving, inter alia, the question whether 
payment by the Commodity Credit Corporation of subsidies to U.S. ex- 
porters of grain to East European countries would be consistent with the 
Battle Act, supports the view that, to the extent ExmzBank transactions in- 
volve credit and other terms within the range of those commonly encoun- 
tered in connection with other commercial sales for export of the commod- 
ities involved, such transactions would not be prohibited by the Battle Act.% 

The Johnson (Debt Default) Act, as amended (18 U.S.C. §955 (1970) ) 
makes it an offense in the United States to buy or sell bonds, securities, or 
other obligations of, or make Joans to, a government (or political sub- 
division thereof, or organization acting on behalf thereof) that is in default 
in payment of its obligations to the U.S. Government, unless that country is 
a member of the International Monetary Fund and the International Bank 
for Reconstruction and Development. The Act has been applied to the 
USSR and certain other countries in Eastern Europe. Even though the 
United States has reached a settlement of World War II lend-lease with 
the USSR, the Johnson Act presumably will continue to apply to the USSR 
because of earlier debts by predecessor governments which would remain 
in default." 

The apparent broad scope of the Act has been somewhat narrowed by 
opinions of the Attorney General. The earliest of these opinions concluded 
that the phrase “bonds, securities, or other obligations” in the act referred 
to “obligations such as those which had been sold to the American public to 
raise money for the use of the foreign governments issuing them.” The Act 
thus did not apply to “foreign currency, postal money orders, drafts, checks, 
and other ordinary aids to banking and commercial transactions, which are 
‘obligations’ in a broad sense but not in the sense intended.” °° 

A subsequent opinion concluded that neither “sales transactions by 
American exporters on a deferred-payment basis” nor “forms of credit 
transactions in which private exporters commonly engage in connection 
with export sales on credit, involving the assignment or negotiation of con- 





amended. See 22 U.S.C. §§2191-2200a, 2370 (1970), and Sec. 104(b) of the Foreign 
Assistance Act of 1971, P.L, 91-652, 84 Stat. 1942 (1971). 

53 99, U.S.C. §§1611-13d (1970). 84 49, Op. A.G. No. 15 at 11 (1963). 

88 Under Sec. 11 of the Export-Import Bank Act of 1945, as amended, 12 U.S.C. 
§635h (1970), transactions in which Exrmpane participates are exempt from the provi- 
sions of the Johnson Act. Nor is the Act applicable to private insurance companies 
acting through the Foreign Credit Insurance Association, when they participate with 
Exmmpanx in the issuance of guaranties. 56 37 Op. A.G. 505, 512 (1934), 
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tract rights or commercial paper” would involve violations of the Johnson 
Act. This conclusion was based on the ground that the “obligations” re- 
ferred to “are issued in the ordinary course of trade and normally move ex- 
clusively within the restricted channels of banking and commercial credit,” 
and thus are not within the intended meaning of the word “obligations” as 
used in the Johnson Act.** In 1967 the Attorney General found three spe- 
cific forms of credit—lines of bank credit, barter arrangements, and defer- 
rals of payment pending development of earnings—indistinguishable from 
those which the previous opinions had found permissible under the Act. 
“On the other hand,” he stated, “if the financial form of the transaction is a 
subterfuge to conceal what is, in effect, a general purpose loan, it would 
violate the act.” 38 

The Attorney General has also ruled that the Johnson Act would not 
apply to the operation abroad of foreign subsidiaries of U.S. banks, but the 
extent to which the Act applies to unincorporated foreign branches remains 
unclear." Likewise, it is not clear whether the Act prohibits foreign 
branches of U.S. investment banks from engaging in the underwriting of 
certain bond issues in foreign countries; whether it permits the financing of 
exports to Eastern European countries originating in third countries; 
whether it prohibits the making of Eurodollar loans (i.e. loans of U.S. 
dollar balances which remain outside the United States); whether and to 
what extent the Act applies to loans for the CMEA Investment Bank; 
whether the Act prohibits “project loans” which are for periods considerably 
Jonger than export loans and might be used for purposes other than financ- 
ing exports from the United States; and whether it applies to equity invest- 
ments by U.S. firms in Eastern European countries which are cast in the 
form of loans to satisfy the internal policies of the host country. 

Although the Johnson Act was never intended as a means of restricting 
East-West trade and economic relations, it may now have that effect at a 
time when our national policy is to promote such relations. Nor is the Act 
designed to serve an effective control function—in contrast to such legis- 
lation as the Export Administration Act of 1969. On balance, the Act is 
both unnecessary and disruptive, and it should be repealed. 


CONCLUSION 


The US-USSR Trade Agreement and related arrangements are an im- 
portant milestone in the relations between the two countries. They estab- 
lish a comprehensive legal framework for greatly expanded US-USSR com- 
mercial and economic relations. This framework is essentially faithful to our 
own trade agreement practice, under which business enterprises decide 
who will trade in what goods and in what quantities. At the same time, the 
new legal framework for US-USSR trade provides a bridge between the 
legal structure for our market economy trade and the Soviet state-planned 
system. 


87 42 Op. A.G. No. 15 at 4 (1963). 38 42 Op. A.G. No. 27 at 5 (1967). 
59 39 Op. A.G. 398, 401-02 (1939). 
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It is difficult to quantify the benefits which each country is likely to enjo, 
as a result of implementation of the Agreement. Clearly, the two goverr- 
ments consider the Agreement to be in their mutual interest. We will nce i 
experience gained as a result of implementation of the Agreement to asses; 
the benefits and to render final judgment on the Agreement. As long ss 
both governments continue to view improved trade ties as serving the- 
respective national interests, there is every reason to expect good faith im- 
plementation on both sides.®° 


60 \dditional agreements may well be concluded as the work of the Joint US-USS': 
Comercial Commission progresses. The Summary Minutes of the Second Session e? 
the Commission (supra note 18) record a Commission decision that three joint woukin 7 
groups, including one on licenses, patents, copyrights, and taxation, should cont‘ar ; 
their work in the interval before the next session of the Commission. The White Hous: 
Fact Sheet on the recently concluded negotiations, (supra note 6) reported “sienifca: . 
progress” on “the copyright and tax treaty issues,” and predicted “additional niaje 


progress on these issues” prior to the next Commission meeting. 67 Derr. Starz Buns, 
595 (1972). 


THE TWENTY-FOURTH SESSION OF THE INTERNATIONAL 
Law COMMISSION 


By Richard D. Kearney * 


The agenda that faced the International Law Commission at the first 
meeting of the 24th session on May 2, 1972, was a formidable one. The 
23rd session in 1971, despite an extension to fourteen weeks in place of the 
usual ten, had been able to complete work on the draft articles on the 
Representation of States in their Relations with International Organizations 
only by concentrating on that subject to the substantial exclusion of other 
topics. As a consequence the Commission had not made any real progress 
on the other active subjects before it, which included State Succession in 
respect of treaties and in respect of matters other than treaties, as divided 
between two Special Rapporteurs, State Responsibility, the Most-Favoured- 
Nation Clause, and Treaty Law of International Organizations. In addi- 
tion, the Commission had before it another piece of unfinished business, the 
review of its longterm program of work in light of the wide-ranging and 
thoughtful “Survey of International Law” which had been prepared in 
1971 by the U.N. Secretariat at the Commission’s request.? 

Despite this formidable array of unfinished endeavors, the Commission 
in its 1971 Report advised the General Assembly that, if requested to do so, 
it would, during the course of its 1972 session, prepare a set of draft articles 
to provide greater protection to diplomatic agents and other persons entitled 
to special protection under international law against such crimes as murder, 
kidnapping, and grievous assaults. In response to this offer, the General 
Assembly, in Resolution 2780(XXVI), December 3, 1971, recognized the 
need for urgent action in view of the steadily increasing number of such 
crimes, invited member states to comment on the subject prior to April 1, 
1972, and asked the Commission to study the subject as soon as possible, 
in the light of the comments received from states, with a view to preparing 
a set of draft articles “for submission to the General Assembly at the earliest 
date which the Commission would consider appropriate.” 

The “Question of the protection and inviolability of diplomatic agents 
and other persons entitled to special protection under international law” 
was therefore added to the pending list of active topics. The list was com- 
pleted by the question of what priority the Commission should give to the 
law of the non-navigational uses of international watercourses, a subject 


è Chairman, 24th Session of the International Law Commission. 

1 ILC Report, 23rd Sess., 1971 at 2, in 26 UN GAOR, Supp. 10, UN Doc. A/8410/ 
Rev. 1 (1971). 2 UN Doc. A/CN.4/245. 

8 ILC Report, 23rd Sess., supra note 1 at 76. The offer has been subjected to some 
criticism in view of the crowded character of the Commission’s agenda. 13 Hanvarp 
Inr. L. J. 437 (1972). 
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which had been referred to it in 1971 by General Assembly Resolution 
2780(XXVI).* 

The Special Rapporteurs for the two aspects of State Succession, for 
State Responsibility, and for the Most-Favoured-Nation Clause all had draft 
articles waiting for discussion by the Commission, and there was also a 
preliminary paper on Treaties and International Organizations for consid- 
eration. In addition the writer had prepared a set of draft articles on the 
protection of diplomatic agents and other specially-protected persons, 
which he had circulated to members prior to the session.’ 

With this many topics jockeying for position, reaching agreement on the 
order of business might well have consumed an undue portion of the all 
too short session. Two special circumstances, however, permitted almost 
immediate agreement on the program of work. The possibility had de- 
veloped that the Special Rapporteur for Succession of States to Treaties 
might not be with the Commission for future sessions." This meant that 
every effort had to be made to complete the first reading of the draft articles 
on this subject. Otherwise, the extensive preparatory work and discussions 
that had gone on during the past five years might well go down the drain.’ 

The second circumstance was that the Commission had offered to deal 
with the protection of diplomats during its 1972 session. Although the 
General Assembly had not held the Commission to the letter of this offer, it 
had requested the Commission to submit a set of articles at the earliest ap- 
propriate date. A majority of the Commission considered that this meant 
the articles should be ready for the 27th session of the General Assembly in 
September 1972. It was clear, however, that those articles could not be 
ready if the Commission followed its customary procedure for the produc- 
tion of draft articles—the preparation of preliminary studies and then a 
preliminary report by the designated Special Rapporteur, to be followed by 
the production of draft articles by the Special Rapporteur. The traditional 
system would have looked to the production of a set of draft articles by 1974 
at the earliest.’ 

In making its proposal in the 1971 Report, the Commission had antici- 
pated the problem, and some discussion had taken place regarding the 
establishment of a small working group to produce the set of draft articles. 
At the opening session in 1972, this approach was adopted and such a group 
was established under the chairmanship of Mr. Senjin Tsuruoka, the out- 
going President of the Commission. It was also agreed that there would 
be three days of general debate on the subject of protection of diplomats 


4 Section I, para. 5. 

SILC, 24th Sess., 1972, UN Doc. A/CN.4/L182. (Produced with advice and as- 
sistance from the ASIL Study Group on Protection of Diplomats.) 

8 Sir Humphrey Waldock had been nominated for election to the International Court 
of Justice. 

1 The history of the codification of the law of treaties had established the likelihood 
that one Special Rapporteur succeeding another is less likely to follow a rule of con- 
tinuity than is the case in succession of states to treaties. Cf. Kearney and Dalton, 
The Treaty on Treaties, 64 AJIL 497 (1970). 

8 See, in general, Briccs, THE INTERNATIONAL Law COMMISSION 217 et seq. (1965). 
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to provide general enlightenment and guidance to the working group, after 
which the Commission would turn to Succession of States to Treaties with 
the objective of pursuing that topic to completion. The remainder of the 
agenda was left open to the possibility that one or more of the other pend- 
ing topics might be taken up if the working group was unable to agree 
upon a draft set of articles. 

The general debate on protection of diplomats revealed a greater vari- 
ance of views on the subject than had been indicated in the summary dis- 
cussion in 1971, which had resulted in the proposal to the General Assem- 
bly to produce a set of draft articles.” First, there was some objection to 
the narrowness of the topic, coupled with a proposal that terrorist activi- 
ties in general be taken up because of the burgeoning dangers from such 
activities not only to persons specially protected under international law 
but to innocent people all over the world. It should be noted that this very 
issue had resulted in the walkout of six delegations on February 2, 1971 
from the Extraordinary Session of the Organization of American States, 
which was considering a Draft Convention on Terrorism and Kidnapping 
of Persons for the Purpose of Extortion, because a decision was reached to 
exclude the broader aspects of terrorism from the draft convention. 

Other objections were directed to the proposed method of work on the 
ground that the need for urgent action was not sufficient to justify abandon- 
ment of the Commission’s time-tested practice of appointing a Special Rap- 
porteur who would be able to make a thoroughgoing investigation of the 
subject. These objections were expressed principally by members who 
were concerned with upholding the theory of “political crimes” and the 
principle of territorial asylum. 

One or two members raised doubts regarding the utility of producing 
draft articles. In view of the manifold obstacles to curbing terrorist activi- 
ties, they thought it unlikely that the incidence of violent crimes directed 
against diplomatic agents as such could be substantially reduced through 
the medium of an international agreement. 

A substantial majority of members favored an effort by the Commission 
to produce during the 24th session a set of draft articles limited to persons 
entitled to special protection under international law and recognized that a 
working group afforded the only feasible means to achieve this result. 
They considered that General Assembly Resolution 2780(XXVI) had fixed 
the overall scope of the proposed set of articles and, as previously noted, 
that the Commission was under an obligation at least to attempt to bring 
the project to a conclusion at the current session. As a substantial addi- 
tional reason for proceeding along the planned course of action, the fact 
was cited that of the twenty replies received from states in response to the 
Secretary-General’s request for comments, only three had expressed nega- 


® [1971] 2 Y.B. ILC 3, 4, 396. 
10 Richard Brach, The Inter-American Convention on the Kidnapping of Diplomats, 
10 Coium, J. Transnar'’s L., 393, (1971). 
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tive views on the desirability of taking action, while the great majority of 
those commenting had strongly supported the proposal.” 

The Commission suggested to the working group that in developing the 
draft articles it consider the OAS Convention referred to above,” the Con- 
vention for the Suppression of Unlawful Acts against the Safety of Civil 
Aviation of September 23, 1971 (the Montreal Convention), the Conven- 
tion for the Suppression of Unlawful Seizure of Aircraft of December 16, 
1970 (the Hague Convention ),* a draft convention on the subject submit- 
ted to the 26th session of the General Assembly by the delegation of 
Uruguay,** and a draft convention known as the “Rome draft” prepared by 
several European states and submitted by Denmark with its comments.** 

The working group produced a set of twelve draft articles on the Preven- 
tion and Punishment of Crimes against Diplomatic Agents and other Inter- 
nationally Protected Persons. These articles were reviewed at Commission 
meetings from June 21 to 27. Discussion centered largely upon the fact 
the articles did not preserve the principle of territorial asylum for offenses 
proscribed under the articles. A number of members argued strongly that 
when these proscribed offenses constituted “political crimes” a right of 
asylum should be maintained. A substantial majority of the Commission, 
however, adhered to the position that the nature of these offenses was such 
that they could not and should not be considered as “political crimes.” ** 

On the basis of the discussions, the working group made a number of 
revisions in the draft articles which were submitted in two additional rc- 
ports.*8 After further debate, the revised articles were adopted for sub- 
mission to the General Assembly and to governments for comment.!? In 
outlining the considerations that led to the adoption of the articles the 
Commission pointed out that: 


. attacks against diplomatic agents and other persons entitled to 
special protection under international law not only gravely disrupt the 
very mechanism designed to effectuate international co-operation for 
the safeguarding of peace, the strengthening of international security 
and the promotion of the general welfare of nations but also prevent the 
carrying out and fulfillment of the purposes and the principles of the 
Charter of the United Nations. . . .?° 


The Commission then went on to state: 


Specifically, the draft seeks to ensure that safe-havens will no longer 
be available to a person as to whom there are grounds to believe that 


n ILC Report, 24th Sess., 1972, at 227-28 and Annex; 27 UN GAOR, Supp. 10, 
UN Doc A/8710 and Add. 1. (1972). 

12 Off, Recs., O.A.S., Ser. P, General Assembly Doc. 88/Rev. 1 and Corr. 1. 

18 66 AJIL 455 (1972); 10 ILM 1151 (1971). 

14 65 AJIL 440 (1971); 10 ILM 133 (1971). 

15 UN Doc. A/C.6/L822. 18 Report, 1972. 

17 Report, 1972. 

18 UN Doc. A/CN.4/L188 and Add. 1, June 28, 1972; UN Doc. A/CN.4/1.189, June 
30, 1972. 

19 The draft articles are annexed to this article. See infra pp. 98-101. 

20 Report, 1972, at 231. 
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he has committed serious offences against internationally protected 
persons. .. .7* 


These internationally protected persons have been broadly defined in 
Article 1 of the draft articles. A head of state or a head of government 
and accompanying family members are included whenever they are in a 
foreign state.?? The Commission makes clear in its commentary that “when- 
ever” includes all types of foreign visits whether “official, unofficial or pri- 
vate.”28 The Commission considered that this broad requirement for pro- 
tection was called for under customary international law but that the law 
had not yet reached the point of requiring similar protection for all per- 
sons of cabinet rank, even though the law was moving in that direction.2* 

In defining other internationally protected persons, the Commission con- 
sidered whether to be specific by referring to categories of persons accorded 
inviolability or protection by various international instruments, such as 
Articles 29 or 37 of the Vienna Convention on Diplomatic Relations and 
Article 40 of the Vienna Convention on Consular Relations,” or to adopt a 
general formula. The decision was in favor of a general formula as afford- 
ing the broadest coverage. Article 1, 1(b) gathers in all officials of a state 
or international organization who are entitled 


. . o pursuant to general international law or an international agree- 
ment, to special protection for or because of the performance of func- 
tions on behalf of his State or international organization, as well as 
members of his family who are likewise entitled to special protection.” 7° 


This formula is somewhat more precise than that in Article 1 of the OAS 
Convention, which refers merely to persons “to whom the State has the 
duty according to international law to give special protection.” °? This 
characterization has been criticized as ambiguous.28 The Commission’s 
formula has greater precision but retains a penumbral area of some pro- 
portions. The extent to which the Convention on Special Missions, for 
example, which has not come into effect, sets forth customary rules of inter- 
national Jaw was the occasion of some dispute in the course of its adoption 
by the Sixth Committee.”® The definition, however, does contain sufficient 
points of reference to permit a court to decide whether a particular indi- 
vidual, at the time and in the place where an act proscribed by the conven- 
tion took place, was an internationally protected person. With the stated 
purpose of broad coverage, this is perhaps all the definition should seek to 
supply. 

In Article 2 the basic acts proscribed are likewise set forth in broad 
language and in two broad categories: (a) violent attacks upon the person 


21 Id. 22 Id, 253. 

28 Id, 233, 24 Id. 

25 Id, 229, 230, 26 Id, 232. 

27 Supra, note 12. 28 Brach, supra, note 10 at 397-98. 


29 See, among other examples, the discussions of draft Art. 2 at the 104Ist meeting 
of the General Assembly Sixth Committee; Art. 21 at the 1055th through 1061st meet- 
ings; Arts, 29 and 31 at the 1069th through 1072nd meetings. 23 UN GAOR, 6th 
Comm., (1868). 
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or liberty of an internationally-protected person, and (b) a violent attack 
upon his official premises or private accommodation that is likely to en- 
danger his person or liberty. Article 2 requires each state party °° to make 
“the intentional commission, regardless of motive . . .” of such attacks “... 
a crime under its internal law, whether the commission of the crime occurs 
within or outside of its territory.” 3+ 

The juxtaposition of the phrases “intentional commission” and “regardless 
of motive” would appear to have elements of tautology under almost any 
criminal system. The Commission’s formulation, however, was both in- 
tentional and motivated. In the original working group draft, the sug- 
gestcd formula was “The commission regardless of motive... .”** The 
“regardless of motive” phrase was taken from the OAS Convention, Article 
2, in which it is used to reinforce the thesis that assaults against persons 
entitled to special protection are “. .. common crimes of international sig- 
nificance . . .” and not political crimes.** As the Commission put it in the 
commentary to its Article 2: 


. . . the requirements of the Convention must be applied by a State 
Party, even though, for example, the kidnapper of an ambassador may 
have been inspired by what appeared to him or is considered by the 
State Party to be the worthiest ae motives.*4 


In the discussion of the article, as originally drafted, various members of 
the Commission expressed concern about unintentional offenses, such as 
seriously injuring a foreign official by negligent operation of an automobile, 
as well as doubt that the draft articles should apply if the perpetrator of an 
offense did not know that the injured party was a specially protected per- 
son. The inclusion of “intentional” before “commission” is intended to deal 
with both these problems. Excluding the unintentional offense is designed 
not only to eliminate the negligent type of crime but also to require knowl- 
edge of the victim’s special character as an essential element.®* 

The OAS Convention itemizes, at least in part, specific crimes to delimit 
its coverage—‘kidnapping, murder, and other assaults against the life or 
personal integrity . . .” of a specially protected person. The Commission’s 
use of a general term without sharply defined legal content is intended to 
permit each state party, in the drafting of the internal legislation required 
to implement the draft articles, to define specific crimes in the terminology 
of its own system of criminal Jaw.®¢ 

Possibly the most important feature of Article 2 is the requirement that 
the described offenses be made crimes punishable under the law of each 


30 While because of its Statute the Commission always refers to “draft articles,” it 
generally uses treaty terminology in drafting. 

81 Threats or attempts to commit such attacks and participation as an accomplice are 
also included. 

82 ILC, 24th Sess., 1972, UN Doc. A/CN.4/L186. 

38 See letter from the Secretary of State to the President transmitting the OAS Con- 
vention. 92d Cong., Ist Sess., Senate Executive D, at 5. 

84 Report, 1972, at 241. 35 Td, 240. 

36 Id. 238-39, 
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state party regardless of where the crime is committed. Its importance is 
underlined by the requirement of Article 2(3) that each party must take 
the necessary measures “to establish its jurisdiction over these crimes.” 
What might seem a redundancy underscores the core quality of this re- 
quirement in achieving the objectives of the convention. 

Universal jurisdiction is essential to ensure the functioning of two major 
provisions, Article 6 requires that a state party which has found an al- 
leged offender * in its territory 

..» Shall, if it does not extradite him, submit, without exception what- 
soever and without undue delay, the case to its competent authorities 
for the purpose of prosecution, through proceedings in accordance 
with the laws of that State.** 

Article 7 contains a series of provisions intended to simplify the require- 
ments for extradition among states party in respect of crimes covered by 
the draft articles. If those crimes are not listed as extraditable offenses in 
existing extradition treaties, they are to be deemed as having been included 
therein. If a state grants requests for extradition only on the basis of a 
treaty, it is given the option of treating the articles as the treaty basis for 
extradition, while states not having such a requirement are to recognize the 
Article 2 crimes as extraditable offenses. In both cases extradition would 
be carried out “subject to the procedural provisions of the law of the re- 
quested State.” 

Articles 6 and 7 are quite similar to the provisions adopted in the Hague 
and Montreal Conventions to combat aerial hijacking and other offenses 
against the safety of civil aviation. The state where an alleged offender is 
found has the choice of either instituting proceedings with a view to prose- 
cution or, assuming a request for extradition has been received, of comply- 
ing with that request. If no request for extradition is received the re- 
quired proceedings must be instituted. If one or more requests for extra- 
dition are received but the alleged offender is not extradited, the proceed- 
ings must be instituted. The reason for non-extradition is immaterial; the 
requested state can refuse on grounds such as the nationality of alleged 
offender, concern that a fair trial will not be afforded by the requesting 
state, or for no reason except that it prefers to institute proceedings itself. 

The commentary to Article 6 points out that there is no requirement that 
the state punish the alleged offender or conduct a trial. What is required 
is a decision of the competent authorities “whether to prosecute or not, 
subject to the normal requirement of treaty law that the decision be taken 
in good faith in the light of all the circumstances involved.” 3° 

In connection with Article 7 it should be noted that there is no limitation 
placed upon which states party may request extradition. Article 5, how- 
ever, in requiring that the state where an alleged offender is found give 
notice of that fact, specifies that the notice go out to “the State where the 
crime was committed, the State or States of which the alleged offender is a 


87 “[A] person as to whom there are reasonable grounds to believe that he has com- 
mitted one or more of the crimes set forth in Article 2.” Art. 1 (2). Id., 232. 
88 Id, 246, 89 Id, 247, 
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national, the State or States of which the internationally protected person 
is a national and all interested States.” *° 

The draft articles call for a series of notifications beginning in Article 4 
with a “wanted fugitive” notification to all states party if the state in which 
an Article 2 crime has been committed believes an alleged offender has fled 
its jurisdiction, followed by the notification that the fugitive has been found 
under Article 5, and completed in Article 11 by a requirement that the state 
party in which proceedings against an alleged offender are carried out 
shall advise the Secretary-General of the United Nations as to the results of 
the proceedings for transmission to the other states party.** 

Also scattered through the articles are a series of provisions to safeguard 
the rights of the “alleged offender,” the first of which is the definition of the 
term, requiring “grounds to believe that he has committed one or more 
of ...” the Article 2 crimes. Under Article 5 an alleged offender is en- 
titled upon apprehension to communicate immediately with the nearest 
appropriate representative of his state of nationality and to be visited by a 
representative of that state. Article 8 is concerned solely with this prob- 
lem and requires that the alleged offender “. . . be guaranteed fair treatment 
at all stages of the proceedings.” ** 

Two articles deal specifically with cooperation among the states party. 
Article 3 concentrates upon cooperation to prevent the commission of 
Article 2 crimes and Article 10 on judicial assistance in connection with 
criminal proceedings “. . . including the supply of all evidence at their dis- 
posal necessary for the proceedings.” The requirement is intended to cover 
evidence required by either the prosecution or the alleged offender.‘ 

There are a few general requirements bearing on the treatment of Article 
2 crimes under the internal law of the states party. Article 2 requires that 
the crimes be made “punishable by severe penalties which take into ac- 
count the aggravated nature of the offense.” Article 9 provides that states 
party shall fix any statutory limitation upon the initiation of prosecution of 
Article 2 crimes at “that fixed for the most serious crimes under its internal 
law.” 46 

The set of draft articles concludes with alternative choices of machinery 
to settle disputes arising out of the application or interpretation of the 
articles. Alternative A proposes a conciliation procedure based upon 
Article 66 of the Vienna Convention on the Law of Treaties and its Annex,’ 
with certain of the modifications contained in the conciliation procedure 
proposed in Article 82 of the draft articles on the Representation of States 
in their Relations with International Organizations,*® as well as some addi- 
tional modifications to meet special needs arising out of the draft articles. 


40 Id. 244, 41 Id. 244, 245, 254. 
42 Id, 232, 48 Id, 245. 

44 Id. 251. 48 Id. 242, 253, 

48 Id, 230, 252. 


47 63 AJIL 875 (1969); 8 ILM 704, 712-13 (1969). 
4826 UN GAOR, Supp. 10, at 57 UN Doc. A/8410/Rev. 1 (1971); 11 ILM 548 
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Alternative B reproduces the text of Article 14 of the Montreal Convention 
and thus provides a variety of compulsory arbitration but authorizes any 
state party to enter a reservation to the clause. It is consequently a short 
form “optional protocol,” and the shortness of the form prompted the Com- 
mission to point out that the text, as it stood, was unsatisfactory.*® The 
submission of alternatives arose from a difference of view in the Commis- 
sion between those who considered the finality of decisions in a dispute 
settlement procedure to be of such importance as to outweigh the optional 
nature of resort to the procedure and those who considered that the wider 
acceptance which conciliation procedures would obtain justified acceptance 
of decisions having only a recommendatory character.®* 

The greater portion of the 24th session was devoted to the 31 articles on 
Succession of States to Treaties. Sir Humphrey Waldock submitted five 
reports on the subject between 1968 and 1972. The first, a preliminary 
review, was discussed by the Commission at its 1968 session. The re- 
maining four reports, containing draft articles and commentaries, consti- 
tuted the basis of the articles that the Commission adopted in first reading 
at the close of the 1972 session. 

The Commission and the Special Rapporteur were aided by a remarkable 
series of studies prepared by the Secretariat, beginning in 1962 with a 
memorandum on “The Succession of States in Relation to Membership in 
the United Nations.” © The series collected materials on state succession 
in all its aspects, from digests of decisions of international and national 
courts relating to the subject to analyses of actions taken by successor states 
in respect of a wide range of specific bilateral and multilateral agreements. 

The 31 articles that have been submitted to governments for comment 
are based on the concept that they are an integral part of the law of treaties. 
The topic has not been seen as dealing with the effect of the law of state 
succession upon treaties but rather as the adaptation of the law of treaties 
to deal with the variety of complications that arise when states are born or 
die or get married or divorced. This approach had been given general sup- 
port when the Commission discussed the preliminary first report in 1968.°* 

The articles have a contrapuntal character. Article 1 on scope provides 
that the articles “apply to the effects of succession of States in respect of 
treaties between States.” °4 This formulation has a restriction additional to 
the assertion of the Vienna Convention that it “applies to treaties between 
States,” °° thus excluding subjects of international law other than states. 
Article 1 of the articles on Succession not only excludes succession of sub- 
jects of international Jaw other than states, but also excludes succession of 
governments.** “Treaty” is then defined in paragraph 1(a) of Article 2 on 
Use of Terms in the exact language of the Vienna Convention.’ As in the 
case of the Vienna Convention, these limitations call for a provision (Article 


49 Report, 1972, at 257. 50 Id, 256. 
51 [1968] 2 Y.B. ILC 87-93, 221. 52 Id. 216, 
58 Id, 299, 54 Report, 1972, at 19. 
55 8 ILM 680 (1969), 56 Report, 1972, at 19. 
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3) to preserve the legal position of cases excluded from the scope of the 
articles.5* Other terms contained in draft Article 2 that are also found in 
Article 2 of the Vienna Convention, such as “ratification,” “acceptance and 
approval,” “reservation,” “contracting State,” and “party,” have identical 
definitions.°° 

However, a number of terms are used only in the context of succession to 
treaties. Obviously “succession” is the most important of these and it is 
defined as “. . . the replacement of one State by another in the responsibility 
for the international relations of territory.” ®° Just as obviously this defini- 
tion is intended to describe the post hoc and not the propter hoc. A defi- 
nition describing the fact rather than the result of change was adopted 
because 


» « 


... Close examination of State practice afforded no convincing evidence 
of any general doctrine by reference to which the various problems of 
succession in respect of treaties could find their appropriate solution. 
The diversity in regard to the solutions adopted makes it difficult to 
explain this practice in terms of any fundamental principle of “suc- 
cession” producing specific solutions to each situation. . . .* 


Recognition of this diversity in practice also resulted in the need for a 
definition of a “newly-independent State” as: 


... a State the territory of which immediately before the date of suc- 
cession of States was a dependent territory for the international rela- 
tions of which the predecessor State was responsible.* 


The interaction of decolonization with the development of such principles 
as sovereign equality and self-determination in the context of the United 
Nations has developed a substantial body of practice regarding the suc- 
cession to treaties of “newly-independent States,” that differs from the prac- 
tice followed in respect of the union of states or the dissolution of states. 

The consequences of this diversity of practice and the predominance of 
decolonization in the practice during the past quarter of a century are re- 
flected in the structure of the 31 articles. There are five parts of which 
Part II on newly-independent states contains 15 of the 31 articles. Part I, 
General Provisions, contains nine articles. In addition to the three already 
mentioned ® it includes two further reproductions of the articles of the 
Vienna Convention dealing with treaties and international organizations 
and with obligations imposed by international law independently of a 
treaty.“ These are followed by a declaration in favor of virtue. The 
articles apply only if a succession has occurred in conformity with inter- 
national law.* 


58 Id. 24. 58 Id. 20, 21. 

80 Id. 20. 61 Id. 11, 

62 Id, 20. 

88 Art. 1 on Scope, Art. 2 on Use of Terms and Art. 3 on Cases Not within the Scope 
of the Present Articles. 84 Arts, 4 and 5, Report, 1972, at 26, 34. 
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Article 7, the first rule dealing with problems arising specifically in a 
succession context, declares that a devolution agreement ® cannot of itself 
transfer treaty rights and obligations to the successor state and that the 
draft articles govern the consequences of a succession of states with regard 
to treaty rights and obligations.” The article could be regarded as a 
specific application of Article 34 of the Vienna Convention that “[a] treaty 
does not create either rights or obligations for a third State without its 
consent.” ° The lengthy commentary to Article 7 makes it clear that the 
rule is equally founded in extensive state practice and that this practice has 
given rise in the draft articles to significant departures from the procedures 
described in Articles 35, 36, and 37 of the Vienna Convention for determin- 
ing the effects of third-party treaties. Article 8 deals with a situation 
similar to Article 7, the case of a successor state that makes a unilateral 
declaration that it proposes to continue the predecessor state’s treaties in 
force. The same rule as in Article 7 is laid down for this situation. 

Article 10 on transfer of territory, constituting the whole of Part II, states 
one of the principles in the field of succession that is universally accepted. 
Where territory is transferred from one state to another the successor state’s 
treaties begin to apply and the predecessor state’s treaties cease to apply 
upon the date of the succession—a principle generally characterized as 
“the moving treaty frontiers rule.” 1° 

The series of articles on newly-independent states begins by laying down 
in Article 11 what, at first glance, appears to be a broadly formulated ex- 
pression of the “clean slate rule” to the effect that “[s]ubject to the provi- 
sions of the present articles . . .” such a state is “not bound to maintain in 
force, or to become a party to, any treaty, by reason only of the fact that...” 
the treaty applied to its territory prior to independence.™: In its introduc- 
tion to the draft articles, however, the Commission has made clear that “the 
so-called clean slate doctrine is very far from normally bringing about a 
total rupture in the treaty relations of a territory which emerges as a newly- 
independent State.” 7? 

A series of articles on multilateral treaties (Articles 12 through 18) 
specifies a variety of legal consequences that survive the fact of a succes- 
sion. Article 12 lays down the basic principle that the newly-independent 
state has the right to become a party to a multilateral convention applying 
in its territory prior to the convention by “a notification of succession,” un- 
less its participation would be incompatible with the object and purpose of 
the treaty or the agreement is a “restricted multilateral.” The article thus 
lays down the rule that the successor state is not under any obligation to 
enter into any multilateral treaty formerly applicable to its territory but has 
a right to become a party unless the terms or nature of the treaty negative 


86 Described as an agreement between a successor and a predecessor state providing 
that obligations or rights under treaties in force at the date of a succession of states de- 
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this right."* This optional right is based upon an underlying requirement 
“,.. that by its acts the predecessor State should have established a legal 
nexus of a certain degree between the treaty and the territory.” ** 

The succeeding articles on multilateral treaties are variations on this 
optional right, drafted to meet standard situations encountered in connec- 
tion with multilateral treaties such as participation in treaties not yet in 
force (Article 13), treaties signed but not ratified by the predecessor state 
(Article 14), and the status of reservations made by the predecessor state 
(Article 15). The bounds of the “legal nexus” requirement are illustrated 
by Article 14 under which signature of the predecessor state supports rati- 
fication by the successor state. The scope of the option is clarified in 
Article 15 not only to permit the successor to maintain or withdraw the 
predecessor’s reservation but also to allow the latter to make new reser- 
vations,”6 

The general rule regarding succession to bilateral treaties in Article 19 is 
substantially different from that formulated for multilateral treaties. While 
the legal nexus remains an essential, it here applies, for obvious reasons, 
only to treaties in force in the successor’s territory on the date of succes- 
sion. There is no option. It is necessary that both sides expressly agree to 
keep the treaty in force. However, the possibility is held out that “. . . by 
reason of their conduct they are to be considered as having so agreed.” "8 
This position is within the general rule of Article 11 and is considered by 
the Commission to be supported by the general practice of states in the 
post-World War II period." 

The extent to which newly-independent states, upon attaining their in- 
dependence, issued declarations maintaining all or part of the treaties pre- 
viously applicable to their territories in effect on a provisional basis, usually 
subject to a requirement of reciprocity and until the expiration of a stated 
time period,’ and the complexity of the consequences of their declarations 
led the Commission to decide that separate articles were needed to deal 
with provisional application. Multilateral treaties raised a special problem 
because they are not normally designed for provisional application. The 
Commission met this difficulty by, in general, providing in Article 22 for 
bilateral provisional application of the multilateral treaty between the 
successor state and any other state party that expressly or impliedly agrees 
to the application. Bilateral treaties did not present the same obstacles 
and Article 23 provides for their provisional application on the basis of the 
same requirements as full application under Article 19,7 

The final rule specifically dealing with newly-independent states takes up 
the complications that arise when the state, as was true of Nigeria and 
Malaysia, is composed of two or more territories that had differing treaty 
regimes before independence. The article requires that any treaty con- 
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tinued in force under Articles 12 through 21 should be applicable to the 
entire territory of the new state, unless restricted to its original area of ap- 
plicability by the party or parties whose agreement is required or because 
the broader application would be incompatible with the treaty’s object or 
purpose or, in a permutation of the doctrine of rebus sic stantibus, combin- 
ing the territories radically changes the conditions for executing the treaty.®° 

Article 26 deals with the uniting of existing states into one state, a new 
topic which is more complicated than the combining of territories. The 
commentary goes into the question of what the act of uniting means and 
points out that the essential end product is a state and consequently that 
such partial or “hybrid” mergers as the European Economic Community 
or Benelux do not meet the requirement. While anticipating the possibility 
of a substantial number of such unifications in the future, the Commission 
found the 1958 union of Egypt and Syria and of Tanzania in 1964 as the 
major modern examples. Considering these, as well as earlier practice in 
relation to Switzerland, the German Federation of 1871, and several others, 
the Commission concluded that the principle of continuity should govern 
such cases. Treaties in force in any states that are unified remain in force 
in the new state with respect to the territory in which they were in force 
prior to unification but not with respect to the entire territory of the new 
state, unless the new state wishes so to extend a multilateral treaty or 
agrees on such an extension with the other party to a bilateral treaty. The 
rule is subject to the same limitations as to compatibility with the object 
and purpose of the treaty and rebus sic stantibus as Article 25.51 

The reverse of the coin is found in Article 27 on dissolution of states. 
Treaties in force in the original state remain in effect in each state emerging 
from the dissolution unless the treaty originally applied only to a particular 
part of the territory of the predecessor state. If that specific territory has 
become a state, then the treaty applies only in that state. The same quali- 
fications are made as are laid down in Articles 25 and 26. The commentary 
points out that the rule has wider application than traditionally conceived 
by jurists, who thought in terms of the dissolution of unions of states. The 
Commission concluded that “the almost infinite variety of constituted rela- 
tionships and of kinds of ‘union’” justified jettisoning a test based upon 
whether the successor states had possessed some aspects of international 
personality while forming part of the predecessor state.®* 

Article 28 deals with two distinct problems and might well have been 
two separate articles. The first problem is a general one: What is the treaty 
position of a state a part of the territory of which has become a separate 
state? Paragraph 1 of the article provides that treaties in force prior to the 
separation continue to apply in the diminished territory unless the parties 
agree otherwise or if the treaty was intended to apply only to the lost ter- 
ritory or the loss of territory gives rise to a radical transformation of the 
treaty rights and obligations. The formulation raises no problem. Para- 
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graph 2, however, deals with the successor state and provides that it should 
be treated as a newly-independent state so that the rules of Articles 12 
through 21 will be applied.** This formulation raises questions, particu- 
larly as modern state practice is limited to the separation of Singapore from 
Malaysia and the Irish Free State from the United Kingdom. In view of 
the definition of “newly-independent State,” the territory that forms the 
successor state would not have been a “dependent territory” prior to the 
fact of succession, which leaves open the question how a state that dissolves 
differs from a state that breaks up. 

Part V deals with boundary regimes or other regimes established by a 
treaty. Article 29 lays down the simple and direct requirement that: 


A succession of States shall not as such affect: 


(a) a boundary established by a treaty; or 
(b) obligations and rights established by a treaty and relating to 
the regime of a boundary. 


In its commentary the Commission discusses at length the question 
whether the rule should be framed in terms of succession to the treaty or 
to the boundary settlement as it exists in itself, consequent upon the oper- 
ation of the treaty provisions. Article 62 of the Vienna Convention bars 
use of the rebus sic stantibus principle as “a ground for terminating or with- 
drawing from a treaty ... if the treaty establishes a boundary.” ° The 
Commission considered that this formulation was not a barrier to a broader 
concept in the case of succession, because what is involved is not a chal- 
lenge to the continuing validity of a treaty but “. . . the obligations and 
rights which devolve upon a successor State.” The article was conse- 
quently formulated upon the understanding that the successor state suc- 
ceeded to the boundary itself and to the regime of that boundary, which 
would include “ancillary provisions intended to form a continuing part of 
the boundary regime.” 8 

Article 30 applies the basic rule of Article 29 to other territorial regimes 
established by treaty. It is a considerably more complicated article, how- 
ever, as such territorial regimes may give rise to rights for the successor 
state and obligations on the part of another state, or obligations for the 
successor state and rights for another state. Paragraph 1 of Article 30 pro- 
vides that a succession of states does not as such affect these rights and 
obligations, if they are concerned with a particular territory in each state 
and are considered as “attaching” to those territories. 

Paragraph 2 of the article deals with the type of territorial regime estab- 
lished “specifically by a treaty for the benefit of a group of States or of all 
States.” Here the requirement of attachment to territory is limited to the 
territory in respect of which the obligation is established, because the 
nature of the rights established is such that they would not be for the 
benefit of a specific territory. A simple illustration of the difference is 


84 Id, 189, 85 Id. 203-10. 
86 8 ILM 62 (1969). 87 Report, 1972, at 217-22. 
88 Id. 


98 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


(1) a treaty imposing restrictions on an upper riparian state in the use of 
an international river for irrigation of its farms along the river banks in 
order to keep salinity at a level that permits the water to be also used for 
irrigation by farmers along the river banks in the lower riparian state, and 
(2) a treaty that gives to all states the right to use a canal crossing the 
territory of one state. Both Articles 29 and 30 are limited strictly to the 
effects of a succession of states and have no bearing upon whether a 
boundary or territorial regime is subject to attack upon other legal grounds. 

The set of articles concludes with a provision that they do not prejudge 
any questions regarding military occupation, international responsibility 
of states, or hostilities between states.®° 

One additional action of the Commission should be mentioned. The 
subject of uses of international watercourses was referred to the Commis- 
sion by the 26th session of the General Assembly. In view of the com- 
plexity and urgency of the problems involved in the pollution of such 
watercourses, the Commission requested the Secretariat to concentrate on 
preparing studies in this field.°° 


ANNEX 


INTERNATIONAL Law COMMISSION 


Draft Articles on the Prevention and Punishment of Crimes against 
Diplomatic Agents and Other Internationally Protected Persons 


Article 1 
For the purposes of the present articles: 
1l. “Internationally protected person” means: 


(a) a Head of State or a Head of Government, whenever he is in a 
foreign State, as well as members of his family who accompany him; 

(b) any official of either a State or an international organization who is 
entitled, pursuant to general international law or an international agree- 
ment, to special protection for or because of the performance of functions 
on behalf of his State or international organization, as well as members of 
his family who are likewise entitled to special protection. 

2. “Alleged offender” means a person as to whom there are grounds to be- 
lieve that he has committed one or more of the crimes set forth in article 2. 
3. “International organization” means an intergovernmental organization. 


Article 2 
1. The intentional commission, regardless of motive, of: 


(a) a violent attack upon the person or liberty of an internationally pro- 
tected person; 

(b) a violent attack upon the official premises or the private accommo- 
dation of an internationally protected person likely to endanger his 
person or liberty; 

(c) a threat to commit any such attack; 
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d) an attempt to commit any such attack; and 
e) participation as an accomplice in any such attack, 


shall be made by each State Party a crime under its internal law, whether 
the commission of the crime occurs within or outside of its territory. 

2. Each State Party shall make these crimes punishable by severe penalties 
which take into account the aggravated nature of the offence. 

3. Each State Party shall take such measures as may be necessary to estab- 
lish its jurisdiction over these crimes. 


Article 3 


States Party shall co-operate in the prevention of the crimes set forth in 
article 2 by: 


(a) taking measures to prevent the preparation in their respective terri- 
_ tories for the commission of those crimes either in their own or in other 
territories; 

(b) exchanging information and co-ordinating the taking of administra- 
tive measures to prevent the commission of those crimes. 


Article 4 


The State Party in which one or more of the crimes set forth in article 2 
have been committed shall, if it has reason to believe an alleged offender 
has fled from its territory, communicate to all other States Party all the per- 
tinent facts regarding the crime committed and all available information 
regarding the identity of the alleged offender. 


Article 5 


1. The State Party in whose territory the alleged offender is present shall 
take the appropriate measures under its internal law so as to ensure his 
presence for prosecution or extradition. Such measures shall be immedi- 
ately notified to the State where the crime was committed, the State or 
States of which the alleged offender is a national, the State or States of 
which the internationally protected person concerned is a national and all 
interested States. 

2. Any person regarding whom the measures referred to in paragraph 1 of 
this article are being taken shall be entitled to communicate immediately 
with the nearest appropriate representative of the State of which he is a 
national and to be visited by a representative of that State. 


Article 6 


The State Party in whose territory the alleged offender is present shall, 
if it does not extradite him, submit, without exception whatsoever and 
without undue delay, the case to its competent authorities for the purpose 
of prosecution, through proceedings in accordance with the laws of that 
State. 


Article 7 


l. To the extent that the crimes set forth in article 2 are not listed as extra- 
ditable offences in any extradition treaty existing between States Party 
they shall be deemed to have been included as such therein. States Party 
undertake to include those crimes as extraditable offences in every future 
extradition treaty to be concluded between them. 
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2. If a State Party which makes extradition conditional on the existence 
of a treaty receives a request for extradition from another State Party with 
which it has no extradition treaty, it may, if it decides to extradite, consider 
the present articles as the legal basis for extradition in respect of the crimes. 
Extradition shall be subject to the procedural provisions of the law of the 
requested State. 

3. States Party which do not make extradition conditional on the existence 
of a treaty shall recognize the crimes as extraditable offences between 
themselves subject to the procedural provisions of the law of the requested 
State. 

4. An extradition request from the State in which the crimes were com- 
mitted shall have priority over other such requests if received by the State 
Party in whose territory the alleged offender has been found within six 
months after the communication required under paragraph 1 of article 5 
has been made. 


Article 8 


Any person regarding whom proceedings are being carried out in con- 
nexion with any of the crimes set forth in article 2 shall be guaranteed fair 
treatment at all stages of the proceedings. 


Article 9 


The statutory limitation as to the time within which prosecution may be 
instituted for the crimes set forth in article 2 shall be, in each State Party, 
that fixed for the most serious crimes under its internal law. 


Article 10 


1. States Party shall afford one another the greatest measure of assistance 
in connexion with criminal proceedings brought in respect of the crimes set 
forth in article 2, including the supply of all evidence at their disposal 
necessary for the proceedings. 

2. The provisions of paragraph 1 of this article shall not affect obligations 
concerning mutual judicial assistance embodied in any other treaty. 


Article 11 


The final outcome of the legal proceedings regarding the alleged offender 
shall be communicated by the State Party where the proceedings are con- 
ducted to the Secretary-General of the United Nations, who shall transmit 
the information to the other States Party. 


Article 12 
Alternative A 


1. Any dispute between the Parties arising out of the application or inter- 
pretation of the present articles that is not settled through negotiation may 
be brought by any State party to the dispute before a conciliation Commis- 
sion to be constituted in accordance with the provisions of this article by 
the giving of written notice to the other State or States party to the dispute 
and to the Secretary-General of the United Nations. 

2. A conciliation commission will be composed of three members. One 
member shall be appointed by each party to the dispute. If there is more 
than one party on either side of the dispute they shall jointly appoint a 
member ae the conciliation Commission. These two appointments shall be 
made within two months of the written notice referred to in paragraph 1. 
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i third member, the Chairman, shall be chosen by the other two mem- 
ers. 

3. If either side has failed to appoint its member within the time-limit re- 
ferred to in paragraph 2, the Secretary-General shall appoint such member 
within a farther period of two months. If no agreement is reached on the 
choice of the Chairman within five months of the written notice referred to 
in paragraph 1, the Secretary-General shall within the further period of 
one month appoint as the Chairman a qualified jurist who is not a national 
of any State party to the dispute. 

4, Any vacancy shall be filled in the same manner as the original appoint- 
ment was made. 

5. The commission shall establish its own rules of procedure and shall reach 
its decisions and recommendations by a majority vote. It shall be compe- 
tent to ask any organ that is authorized by or in accordance with the 
Charter of the United Nations to request an advisory opinion from the 
International Court of Justice to make such a request regarding the inter- 
pretation or application of the present articles. 

6. If the commission is unable to obtain an agreement among the parties 
on a settlement of the dispute within six months of its initial meeting, it 
shall prepare as soon as possible a report of its proceedings and transmit it 
to the parties and to the depositary. The report shall include the commis- 
sion’s conclusions upon the facts and questions of law and the recommen- 
dations it has submitted to the parties in order to facilitate a settlement of 
the dispute. The six months time-limit may be extended by decision of the 
commission. 

7. This article is without prejudice to provisions concerning the settlement 
of disputes contained in international agreements in force between States. 


Alternative B 


1. Any dispute between two or more Parties concerning the interpretation 
or application of the present articles which cannot be settled through ne- 
gotiation, shall, at the request of one of them, be submitted to arbitration. 
If within six months from the date of the request for arbitration the Parties 
are unable to agree on the organization of the arbitration, any one of those 
Parties may refer the dispute to the International Court of Justice by re- 
quest in conformity with the Statute of the Court. 

2. Each Party may at the time of signature or ratification of these articles 
or accession thereto, declare that it does not consider itself bound by the 
preceding paragraph. The other Parties shall not be bound by the preced- 
ing paragraph with respect to any Parties having made such a reservation. 

3. Any Party having made a reservation in accordance with the preceding 
paragraph may at any time withdraw this reservation by notification to the 
Depositary Governments. 


IN MEMORIAM 


WOLFGANG Gaston FRIEDMANN 


1907-1972 


Professor Wolfgang Gaston Friedmann, who was killed during a robbery 
on the streets of New York on September 20, 1972, was a great and good 
man. As his friends and colleagues on the Law Faculty of Columbia Uni- 
versity and in the American Society of International Law, we shall miss a 
rare human being, a distinguished scholar, a stimulating intellect, an aca- 
demic leader. We shall cherish the memory of his warm personality, his 
tolerance of those who disagreed, his concern for those in need of aid. 

Professor Friedmann was born in Berlin, Germany, on January 25, 1907. 
After graduating from the law faculty of the University of Berlin in 1930, 
he engaged in the practice of law and in 1933 was appointed a judge on the 
court for labor matters, but was soon dismissed by the new Nazi regime for 
his courageous judicial independence. He left Nazi Germany in 1934 and 
settled in England, where he became a British subject, a law teacher, and 
a barrister. He was awarded the LL.D. degree by the University of Lon- 
don in 1947. Subsequently, he lived and taught in Australia and Canada, 
whence he came in 1955 to Columbia as Director of International Legal Re- 
search and Professor of International Law. His desire to spread and deepen 
the understanding and appreciation of international law inspired the forma- 
tion of the Columbia Society of International Law, a student organization, 
and the foundation of the Columbia Journal of Transnational Law, now in 
its twelfth year. Their success and distinction stimulated the organization 
of similar societies and journals in a growing number of other Jaw schools. 
He also helped in many other ways students and recent graduates who were 
interested in international law. 

Professor Friedmann was an indefatigable worker and a world-famous 
legal scholar. He had friends and admirers in almost all the countries of 
the world. His legal interests were not limited to international Jaw. He 
became a recognized authority on sociological jurisprudence and on com- 
parative law. He wrote the first comprehensive treatise on Australian ad- 
ministrative Jaw. He published a standard textbook on world politics and 
numerous articles and notes on torts, contracts, and anti-monopoly law. A 
list of the books and articles written or edited by him, printed in the Spring 
1971 issue of the Columbia Journal of Transnational Law, occupies fourteen 
closely printed pages (pp. 32-45). Since this list was compiled, Professor 
Friedmann wrote or edited several additional books and articles. 

He was a thoroughly competent legal scholar, but it was not the narrowly 
technical aspects of the law that really interested him. He thought of law 
as a means of improving the condition of man, eliminating the defects in 
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our societies, and moving in the direction of universal peace and welfare. 
But although he was an idealist and a reformer, he never lost sight of re- 
ality. He well understood the bounds of the possible. Above all, he was 
rational and moderate. 

As his recent writings on economic development and on the future of the 
law of the sea illustrate, he thought of the welfare of all mankind as the 
goal to be pursued and had no use for narrow and myopic nationalisms, 
His ideas and ideals were truly transnational. 

Long an active member of the American Society of International Law, he 
served for some years on its Board of Review and Development and was a 
leading participant in several study panels. All three of us served with 
him for varying periods as editors of the American Journal of International 
Law. All his activities were marked by forward-looking vision, creativity 
and intellectual courage, combined with tolerance and good humor. 

The untimely death of Wolfgang Friedmann is a tragic loss not only to 
his family, friends, and colleagues, but also to the American Society of In- 
ternational Law, to Columbia University, to legal scholarship everywhere, 
and to the world. 

Joun N. Hazarp 
Louis HENKIN 
OLIVER J. Lissrrzyn 


NOTES AND COMMENTS 


Untrep STATES RATIFICATION OF THE HAGUE CONVENTION ON THE 
TAKING OF EVIDENCE ABROAD 


In my note in the Journal of October 1967, I commented on the ratifica- 
tion in April 1967 of the Hague Convention on the Service Abroad of Ju- 
dicial and Extrajudicial Documents in Civil or Commercial Matters. The 
efforts of the private lawyers of the United States and of the Department of 
State and the Justice Department in the international unification of private 
law and the support by the Foreign Relations Committee and the entire 
Senate of the use of the treaty power for this worthwhile purpose were 
specifically mentioned. 

The Documents Convention was undertaken as a comprehensive revision 
of Chapter I of the Hague Civil Procedure Convention of 1954, adopted 
before the United States became a member of the Hague Conference on 
Private International Law. Its success led the Department of State to 
recommend that the Conference place on the agenda of the 1968 session 
the revision of Chapter II of the 1954 Hague Convention which dealt with 
letters rogatory and the taking of evidence in foreign countries. The pro- 
posal was accepted and a Special Commission was appointed to prepare a 
draft treaty. Based on this draft, the Conference at its Eleventh Session 
in 1968 prepared the final text of a Convention, which was unanimously 
adopted.? 

The Department of State Advisory Committee on Private International 
Law unanimously approved the Convention and recommended that the 
United States sign it and that the President submit it to the Senate for 
advice and consent. The Convention was opened for signature at The 
Hague on June 1, 1970 and, on the initiative of the Department of State, 
was signed for the United States on July 27, 1970. 

The Secretary of State submitted the Convention to the President on No- 
vember 9, 1971 and the President transmitted it to the Senate for its advice 
and consent on February 1, 1972. The President’s message is important 
because it contains the submission of the Secretary of State, the text of the 
Convention, and the detailed official Explanatory Report of the Rapporteur 
of Commission III which prepared the Convention at The Hague. The 
Foreign Relations Committee reported the Convention favorably on June 6, 
1972,4 and the Senate, without dissent, gave its advice and consent on June 
13, 1972.5 


161 AJIL 1019 (1967). 

2 Text in S. Exec. A, 92nd Cong., 2:1 Sess. (Feb. 1, 1972) and in 8 ILM 37—41 (1969). 
8S. Exec. A, 92nd Cong., 2d Sess. (Feb. 1, 1972). 

4Exec. Rept. 92-25, 92nd Cong., 44 Sess. (June 6, 1972). 

5 Cong. Rec. 89289-90 (June 13, 1372). 
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The terms and purposes of the Convention have been well documented.° 
It provides a bridge between civil law and common law practices for inter- 
national judicial assistance in the taking of evidence abroad. 

The Convention makes no major changes in U. S. procedure and requires 
no changes in U. S. legislation or rules. Like the Documents Convention, 
now in force, it is consistent with the policy of Public Law 88-619, mod- 
ernizing the U. S. Jaw of international judicial assistance in a number of 
respects.” Although it does not provide the open system of internationa’ 
judicial assistance which is found in Public Law 88-619, it will provide 
major help to U. S. courts and litigants. Many countries require an inter- 
national agreement as a condition to the taking of testimony in aid of for- 
eign litigation. The Convention will provide this. 

The ratification of this Convention brings to a climax more than a gencra- 
tion of effort in the United States by those interested in modernizing and 
improving international judicial assistance. In the domestic area, the Ju 
dicial Code® and the Federal Rules of Civil Procedure ° have been effec- 
tively amended. In the international field, the Documents Convention is in 
force,’ and now the Evidence Convention has been ratified by the United 
States, 

The Secretary-General of the Hague Conference advises that the Con- 
vention has also been ratified by Denmark and Norway. The third ratifi- 
cation was deposited at The Hague on August 8, 1972 so the Conventior 
came into force on October 7, 1972.2 

Several aspects of the Convention justify specific mention. 

The Convention recognizes the use of letters of request, the techniquc 
used in the civil law, as the principal means of obtaining evidence abroad. 
However, the Convention permits increasing the powers of consuls to take 
evidence, codifies existing rights to take evidence informally without the 
use of judicial authorities, and introduces into the civil law world on a 
limited basis the concept of taking of evidence by commissioners. 

6 “Report of the United States Delegation to Eleventh Session of the Hague Confer- 
ence on Private International Law,” 8 ILM 804-820; Amram, The Proposed Convention 
on the Taking of Evidence Abroad, 55 A.B.A.J. 651 (1969). The Convention received 
the unanimous approval of the House of Delegates of the American Bar Association at 
the meeting in Dallas in 1969. 

T See Amram, United States Ratification of the Hague Convention on Service of Docu- 
ments Abroad, 61 AJIL 1019 (1967). 

8 A review of this history since 1938 will be found in Amram, The Proposed Interna- 
tional Convention on the Service of Documents Abroad, 52 A.B.A.J. 650 (1965). 

® Public Law 88-619; 78 Stat. 995, amending 18 U.S. Code §§ 1621, 3491, 28 U.S. 
Code §§ 1696, 1741, 1742, 1745, 1781, 1782, 1783, 1784, 1785. The Legislative History 
will be found at U.S. Code Congressional and Administrative News, 88th Cong., 2d Sess., 
1964, at page 3782. 

10 Amendments adding Rule 4(i), amending Rule 28(b), amending Rule 44, and 
adding Rule 44.1 to the Rules of Civil Procedure and adding Rule 26.1 to the Rules of 
Criminal Procedure, all effective July 1, 1966. 

11 The Convention entered into force on Feb. 10, 1969. Fourteen countries are now 
parties to the Convention. See 20 U.S.T. 361. 


12 Art, 38 provides that the Convention will come into force 60 days after the deposit 
of the third instrument of ratification. 
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The Convention effectively resolves the troublesome problem of assuring 
that the evidence taken will be effectively useful in the tribunal where it is 
to be introduced. Each party to the Convention agrees in Article 9 that if 
the requesting authority asks that a special method or procedure be fol- 
lowed (which is different from the domestic procedure of the requested 
authority), the requested authority shall comply with that request unless it 
is “incompatible” ** with its own internal law or is impossible of perform- 
ance. These exceptions should be inapplicable in the United States. Any 
“special method” which will be requested by a civil law country will doubt- 
less be the conventional letter of request, with which all common law courts 
are familiar. Letters of request are neither incompatible with U. S. prac- 
tice nor impossible of performance here. This article, however, will im- 
pose obligations on civil Jaw courts to take evidence “common-law style,” a 
method with which they are not familiar. This may be difficult or incon- 
venient or burdensome, but unless it is truly “impossible,” ** the Convention 
will require it to be done. 

To effect the transmission of documents under the Convention the con- 
cept of the Central Authority, invented for the Documents Convention," is 
followed, and it is assumed that the same Central Authority generally will 
operate to implement both Conventions for states which have ratified both. 

Article 4 deals with the language of documents. This article provides 
that each party to the Convention will automatically accept a letter of re- 
quest in either English or French, or translated into one of those languages, 
unless it makes a reservation at the time of signature, ratification, or ac- 
cession (but not thereafter) declining to accept letters in those languages. 
The United States made no reservation at the time of either signature or 
ratification. Accordingly, when the Convention comes into force, letters of 
request under the Convention will be acceptable in the United States in 
either English or French, a policy which it may be hoped will be followed 
by other ratifying states. Any non-English language country that ratifies 
the Convention without reservation as to Article 4 will automatically agree 
thereby to accept letters from the United States in English, an obvious ad- 
vantage to U. S. courts and litigants. 

One of the great failures in the prior practice was the difficulty or impos- 
sibility of securing subpoena assistance from courts abroad to require a re- 
calcitrant witness to appear to give his testimony in aid of a U. S. pro- 
ceeding. Article 10 of the Convention provides, in mandatory terms * that 


18 The Report of the Rapporteur of the Convention notes that the word “incompatible” 
does not mean “different” from the domestic law; it means that a constitutional or statu- 
tory barrier in the domestic law prevents compliance with the request to apply a foreign 
procedure. 

14 This word was used to maximize international cooperation and to minimize the pos- 
sibilities of refusal to cooperate. 

16 See Art. 2 of the Documents Convention. 

16 The Department of State is presently the Central Authority under the Documents 
Convention, with the cooperation of the Department of Justice. 

17 “In executing a Letter of Request the requested authority shall apply the appro- 
priate measure of compulsion. . . .” (emphasis added). 
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“appropriate” compulsion must be exercised to compel a recalcitrant wit- 
ness to respond to letters of request to the same extent that compulsion 
would be provided by the requested court under the same circumstances in 
a domestic proceeding in its own court. This is a vast benefit, heretofore 
unknown. 

The Convention contains in Article 27 the same provision as in the Docu- 
ments Convention! to preserve for each signatory party all provisions of 
its internal law that are more favorable to, and grant more generous assist- 
ance to foreign courts and litigants than the methods prescribed in the 
Convention. This gives the foreign court or litigant the better of two pos- 
sible worlds. If the domestic law of the requested state is more beneficial 
and more flexible in favor of the foreign litigant than the Convention tech- 
niques, those more liberal rules of the domestic law will remain available 
to the foreign litigant and the requesting authority. 

Despite the willingness of the delegates from civil law countries to co- 
operate in reaching a novel solution, the United States delegation recog- 
nized that it would be too much to expect civil law countries to depart 
from their historic traditions and make the long leap to a generous system 
of international judicial assistance similar to that expressed in our Public 
Law 88-619 and especially in 28 U.S. Code § 1782. 

In countries where the performance of a “judicial act” is historically a 
monopoly of the courts, taking of testimony other than by a court pursuant 
to a letter of request may be treated as an infringement of sovereignty and 
may even be criminal in nature. It was therefore necessary to include in 
the Convention provisions to permit a state at the time of signature or rati- 
fication to file a reservation with respect to the powers of consuls, commis- 
sioners, and private parties to take testimony on its territory.’ 

The Convention, in this aspect, is skillfully drawn. If a signatory initially 
files a reservation and if its public policy later changes, it can withdraw the 
reservation, without the need for any amendment or change in the Con- 
vention and without the need to call another international conference.”° 

The Convention represents a substantial breakthrough in common law 
and civil law relationships and its operation will be watched with the 
greatest interest by all persons interested in the development of interna- 
tional private law. Perea We Amie 


18 Art, 19 of the Documents Convention. 

19 Art. 33 provides, in para. 1, “A State may, at the time of signature, ratification or 
accession exclude, in whole or in part, the application of the provisions of Paragraph 2 
of Article 4 and of Chapter II. No other reservation shall be permitted.” Art. 4(2) 
deals with the English-French language provisions discussed above; Chapter II deals 
with the taking of evidence by diplomatic officers, consular agents, and commissioners. 

20 See Art. 3, para. 2. 

e Mr. Amram was a member of the U., S. Delegation to the Eleventh (1968) Session 
of the Hague Conference and was the Rapporteur of the Convention on Taking Evidence 
Abroad. He was for many years the Society’s representative on the State Department’s 
Advisory Committee on Private International Law. He is now the Vice-Chairman of 
that Committee and the representative of the American Bar Association. The views 
and comments expressed are his personal views and do not necessarily represent the 
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MINI-STATES AND A More EFFECTIVE UNITED NATIONS 


Fifty years ago, the First Assembly of the League of Nations demon- 
strated a higher sense of responsibility than did the General Assembly of 
the United Nations at its 26th session, or at its preceding sessions. The 
issue then was that of mini-states, an issue which has been very much with 
the United Nations for the last decade. 

Liechtenstein was denied admission to the League by a vote which fol- 
lowed upon a report made to the Assembly. That report noted that: 


Liechtenstein has been recognized de jure by many States. She has 
concluded a number of Treaties . . . The Principality of Liechtenstein 
possesses a stable Government and fixed frontiers .. . There can be no 
doubt that juridically the Principality of Liechtenstein is a sovereign 
State, but by reason of her limited area, small population, and her geo- 
graphical position, she has chosen to depute to others some of the at- 
tributes of sovereignty . . . Liechtenstein has no army. For the above 
reasons, we are of the opinion that the Principality of Liechtenstein 
could not discharge all the international obligations which would be 
imposed on her by the Covenant. 


In 1971, the General Assembly of the United Nations voted to admit 
Qatar to membership (along with Bahrain and Bhutan). The unanimous 
recommendation of the Security Council on which this action was based 
shows no signs of the judiciousness that characterized the League’s pro- 
ceedings of 1920. By 1920, Liechtenstein had been more or less inde- 
pendent for 200 years; by 1971, Qatar had been independent for some 
weeks. The population of Liechtenstein (not a U.N. Member any more 
than it was a League Member) is about 21,000; that of Qatar, about 80,000. 
Qatar’s approximately four thousand square miles—only an approximation, 
since its frontiers, unlike Liechtenstein’s, are not stable and not even fully 
delimited—are much more than Liechtenstein’s 62 square miles. They are 
also far less fertile. Liechtenstein is highly industrialized and richly agri- 
cultural; its gross national product compares respectably with Qatar’s 
(which is almost exclusively based on oil); it has no illiteracy and Qatar 
has much. It has had long if limited experience in international relations; 
Qatar virtually none. 

Why the difference in result? Why are the established European mini- 
states largely out of the United Nations and the new Asian and African 
mini-states increasingly inP 

It cannot be because the mini-states currently in vogue are any more 
able to carry out the obligations of the Charter of the United Nations than 
the older mini-states were able to carry out those of the League Covenant. 
On the contrary, the obligations imposed upon U.N. Members are much 
greater than those imposed on Members of the League. 

The essential theory of the Covenant was that the League Council would 
adopt decisions on the basis of unanimity (apart from the disputants) but 


views of the Department of State or of any other member of the U. S. Delegation to 
the Conference. 
1 League of Nations, First Assembly—Plenary Meetings, Annex C, 667. 
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that the League Members themselves would be left to apply the League 
” Covenant in the light of the findings of League organs. The essential 
theory of the United Nations is that the Security Council, on which only the 
five permanent members have a veto, can bind all Members, large and 
small, to take the action the Council decides upon to maintain or restore 
international peace and security. 

The activities of the United Nations are far more diversified, intensive, 
and expensive than were those of the League. The burdens of meaningful 
U.N. membership are much more substantial than were those of the League. 
This is illustrated by the fact that it is U.N. practice for Members to main- 
tain permanent missions at its headquarters; this was not the custom of the 
League. Its relatively episodic program did not demand them. 

Membership in the United Nations, as Article 4 of the Charter provides, 
is open to “peace-loving states which accept the obligations contained in 
the present Charter and, in the judgment of the Organization, are able and 
willing to carry out these obligations.” 

What sort of judgment is it that moves the Organization to conclude that 
Qatar or Bahrain (population, 195,000, area, 231 square miles) is able and 
willing to carry out the obligations of the Charter— to “fulfill in good faith 
the obligations assumed by them in accordance with the present Charter,” 
such as the obligation to give the United Nations “every assistance in any 
action it takes in accordance with the present Charter ...’? Or that the 
Maldive Islands, admitted to membership in 1965—population, circa 
100,000, capacities to do most anything international, virtually zero—can 
fulfill Charter obligations? If the United Nations did not have the im- 
provident rule of paying the cost of transport of five delegates from each 
Member to each General Assembly, there is room for doubt whether the 
Maldives could mount the resources to ferry a delegation to New York to 
cast the equal vote it there enjoys with the United States and the Soviet 
Union. In fact, in 1971, those resources were apparently lacking in any 
event; no delegation from the Maldives appeared at the 26th session. 
Even on so critical and contested an issue as Chinese representation, the 
Maldives was recorded absent. 

When the representative of the United States in the Security Council un- 
wisely supported the admission of the Maldives, he wisely stated: 

Today many of the small emerging entities, however willing, probably 
do not have the human or economic resources at this stage to meet this 
second criterion [the ability to carry out Charter obligations]. We would 
therefore urge that Council Members and other United Nations Members 
give early and careful consideration to this problem in an effort to arrive 
at some agreed standards, some lower limits, to be applied in the case of 
future applicants for United Nations membership.” 

Secretary-General U Thant expanded upon this theme in 1967. “I would 
suggest,” he submitted in his Annual Report, “that it may be opportune for 
the competent organs to undertake a thorough and comprehensive study of 
the criteria for membership in the United Nations, with a view to laying 


2 UN SCOR, 1243rd. meeting, Sept. 20, 1965. 
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down the necessary limitations on full membership while also defining 
other forms of association which would benefit both the ‘micro-states’ and 
the United Nations.” ? 

In December of that year, the United States addressed a letter to the 
President of the Security Council referring to these remarks of the Secre- 
tary-General, suggesting that the time had come to examine the question in 
terms of general principles and procedures, and further suggesting that the 
Council’s dormant Committee on the Admission of New Members be re- 
vived to that end. 

But too little has happened since. The United Nations Institute for 
Training and Research (UNITAR) produced an able study on Small States 
and Territories: Status and Problems. And the Security Council estab- 
lished a Committee of Experts (whose interesting interim report is con- 
sidered below) to make recommendations on the question. But the Com- 
mittee has formulated no recommendations. The suggestions submitted 
to the Committee reportedly were found by the Legal Counsel of the 
United Nations not to be consonant with the Charter; the Committee has 
ceased meeting; and the Security Council has not further considered the 
problem except in the context of particular applications for membership, 
which it approves, however doubtful may be the abilities of the applicant 
to carry out its Charter obligations. 

At the meeting of the Committee of Experts of September 26, 1969, the 
United States submitted a proposal® for associate membership in the 
United Nations, the essentials of which are as follows: 


We note that under Article 4(1) of the United Nations Charter, peace- 
loving States that accept the obligations of the Charter and, in the judg- 
ment of the Organization, are “able and willing” to carry them out are 
eligible for membership in the United Nations. We are concerned about 
the ability of some of these exceptionally small new States to carry out 
such obligations. We believe membership for them would entail a dis- 
proportionately heavy burden. At the same time, we believe that asso- 
ciation with the United Nations of States not able to assume all the 
burdens of full membership is desirable from the standpoint both of 
their own political, economic and social development, and of the contri- 
bution they could make to the attainment of the broad objectives of the 
United Nations. 


Accordingly, the United States proposes that there be established the 
status of United Nations Associate Member, each recipient of which shall: 


(a) enjoy the rights of a Member in the General Assembly except to 
vote or hold office; 

(b) enjoy appropriate rights in the Security Council upon the taking 
of requisite action by the Council; 

(c) enjoy appropriate rights in the Economic and Social Council and 
in its appropriate regional commission and other sub-bodies, upon the 
taking of requisite action by the Council; 


8 U.N. Doc. A/6701, Add. 1, para. 165, Dec. 13, 1967. 
4 By Jacques Rapoport, Ernest MUTEBA and Josera T. THeratru. (1971). 
5 U.N. Doc. 8/9836, Annex 1, June 15, 1970. 
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(d) enjoy access to United Nations assistance in the economic and 
social fields; 

(e) bear the obligations of a Member except the obligation to pay 
financial assessments. 


The admission to Associate Membership in the United Nations will be 
effected in accordance with the same procedures provided by the Charter 
for the admission of Members. States which opt for Associate Member- 
ship would submit to the Secretary-General a declaration of willingness 
Coe by the principles of the United Nations, as set forth in the 
Charter. 


On May 25, 1970, the United Kingdom submitted an alternative proposal 
to the Committee, in the form of a working paper ° which provided: 


The purpose of any arrangement should be to meet the needs of ve 
small States which wish to be Members of the United Nations but whic 
would find difficulty in meeting all the financial and administrative obli- 
gations involved. 


The aims are first to respect the sovereignty and independence of the 
States concerned and also to enable them to enjoy the general benefits of 
membership of the Organization. 


Accordingly we suggest for further examination an arrangement whereby 
a State could voluntarily renounce certain rights (in particular voting and 
election in certain United Nations bodies) but otherwise enjoy all the 
rights and privileges of membership. This arrangement (which would 
not require amendment of the Charter) might be embodied in a declara- 
tion to be made by a new State at the time of its application on the fol- 
lowing lines: 


“The State of .......... hereby applies for membership of the 
United Nations in accordance with Article 4 of the Charter. 

“In submitting this application, the State of .......... expresses 
its desire to enjoy the privileges and assume the obligations of mem- 
bership of the United Nations and to be accorded the protection and 
assistance which the United Nations can Po in particular with 
regard to the maintenance of its territorial integrity and political in- 
dependence; and declares that it does not wish to participate in voting 
in any organ of the United Nations, nor to be a candidate for election 
to any of the three Councils established by the Charter or to any sub- 
ordinate organ of the General Assembly. 

“On this basis and on the understanding that the assessment of its 
financial contribution would be at a nominal level, the State of 
RMumareedeeere declares that it accepts the obligations contained in the 
Charter of the United Nations and solemnly undertakes to fulfill them. 

“The State of .......... further understands that it may at any 
time, after the expiration of one year’s notice to the Secretary-General 
of its intention to that effect mat after its acceptance of a revised as- 
sessment of its financial contribution, avail itself of those rights of mem- 
bership the exercise of which it has hereby voluntarily renounced.” 


We believe this suggestion to be fully compatible with the relevant 
Articles of the United Nations Charter. If, as a voluntary exercise of its 


8 Id. Annex 2. 
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sovereignty, as part of its request for membership, a State renounces the 
exercise of certain rights of membership in a manner acceptable to the 
Organization and its other Members, this would not be contrary to the 
provision of Article 2(1), which is concerned to safeguard the sovereign 
equality of all the Members. The position would only reflect the free 
and sovereign choice of that State and the recognition and acceptance 
by the Organization of the choice made. 


The grounds on which the Legal Counsel of the United Nations report- 
edly found both these proposals incompatible with the Charter have not 
been made public. It may nevertheless be worthwhile to endeavor to 
assess their legal and practical merit. 

It is clear that the Charter contemplates neither associate membership 
nor membership coupled with a renunciation of vote. 

This is indicated not only by the terms of Article 4, which contains no 
such special provisions, but also by provisions of three kinds: those which 
provide for the sovereign equality of the Members; those which provide that 
Members shall have a vote in specified organs; and those which specify when 
Members in attendance at an organ shall have no vote. 

Thus the Preamble to the Charter speaks of “the equal rights .. . of 
nations large and small... .” The Purposes and Principles of the Charter 
speak of “respect for the principle of equal rights and self-determination of 
peoples.” And Article 2 lists first among the Principles in accordance with 
which the Organization and its Members shall act: “. . . the sovereign 
equality of all its Members.” Furthermore, Article 78 provides that the 
relationship among Members of the United Nations “shall be based on re- 
spect for the principle of sovereign equality.” 

If the principle of sovereign equality is applied to mini-states, it may be 
argued that, if they are accepted as “states’—as they traditionally have 
been and currently are—which are “peace-loving” (they hardly have a 
choice), and if the Organization’s judgment is that they are able and will- 
ing to carry out the Charter’s obligations, then they must be admitted with 
equal rights. 

The conclusion that a mini-state Member of the United Nations shall 
enjoy the vote that larger states Members enjoy is reinforced by Article 18, 
paragraph 1: “Each Member of the General Assembly shall have one vote;” 
Article 27, paragraph 1: “Each member of the Security Council shall have 
one vote;” and the like provisions of Article 67 in respect of the Economic 
and Social Council and Article 89 in respect of the Trusteeship Council. 

Moreover, it may be argued that, when, under the regime of the Charter, 
it is intended that a Member have no vote, it is so specified. Thus Article 
19 provides that a Member in the requisite arrears in its contributions to the 
Organization “shall have no vote in the General Assembly.” Per contra, a 
Member not in the requisite arrears shall have a vote in the General As- 
sembly. Furthermore, under Articles 31 and 32, a Member state not a 
member of the Security Council may be invited to participate in its dis- 
cussions under certain circumstances, but “without vote.” Under Article 
69, the Economic and Social Council shall invite any Member to partici- 
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pate, “without vote,” in its deliberations on any matter of particular con- 
cern to that Member. 

There are additional, lesser arguments which may be directed against 
the U.S. proposal. Article 9, paragraph 1 of the Charter provides that: 
“The General Assembly shall consist of all the Members of the United 
Nations.” May it consist of associate Members as well, without amending 
the Charter to that effect? Alternatively, if the U.S. proposal is strained to 
read as one for “the status” not of associate membership but for an “asso- 
ciate status” for mini-states not involving membership (whether full or 
associate), then arguably it would have to be modified to conform to the 
Charter’s prescriptions respecting non-Members (most notably, Article 11, 
paragraph 2, Article 32, and Article 35, paragraph 2). 

The United Kingdom proposal clearly is one for membership—member- 
ship with a renunciation of rights. It thus may be said to contain the dis- 
abilities that the proposal of the United States does, except that, since the 
mini-states would be “Members,” the provisions of Article 9 would be re- 
spected, at least formally. It endeavors to deal with provisions such as 
that of Article 18, paragraph 1 by the means of voluntary renunciation of 
the right to vote. But may a Member lawfully renounce as fundamental a 
right as that to vote, not episodically but indefinitely and by a binding 
legal undertaking? 

It may accordingly be maintained that Article 4 of the Charter is ex- 
haustive in its treatment of the subject of membership in the United Na- 
tions (apart from the provisions for original membership in Article 3); and 
that, especially in the light of the foregoing considerations, it is not lawful 
to afford states other means of becoming parties to the Charter or to enable 
them to become parties in a status other than that of Member. 

If it may be presumed that the Legal Counsel of the United Nations, in 
criticizing the United States and British proposals, advanced considerations 
such as these, what may be said in defense of those proposals? 

As to the principle of sovereign equality, the Charter itself honors it in 
the breach. Most notably, under Article 27, only the permanent members 
of the Security Council have a veto. And there are lesser distinctions made 
in electing non-permanent members of the Security Council—or there 
would be if the Charter criteria for elections were taken into account, as 
they are not—not to speak of selecting only certain members for member- 
ship in other organs (the Trusteeship Council and, simply in the sense that 
it is not a committee of the whole, the Economic and Social Council). In 
short, the Charter applies the principle of sovereign equality where the 
interests of the Organization are presumed to benefit from it and modifies 
that principle where the interests of the Organization are presumed so to 
require. May not that principle be further modified in the case of mini- 
states? 

As to the provisions of the Charter which provide that a Member of the 
General Assembly and other organs “shall” have one vote, it may be argued 
that, as the membership has uniformly interpreted the Charter, a Member 
is not required to vote. It may abstain, or may be recorded as not partici- 
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pating, or absent. What then is to prevent a Member from uniformly so 
acting, by renouncing its right to vote indefinitely and in return for a fi- 
nancial undertaking by the Organization? (It should be noted that the 
British proposal is for indefinite but not irrevocable renunciation of specific 
rights. ) 

As to the provisions of the Charter which specify the circumstances in 
which a Member has no vote, these, on the same reasoning, are no more 
dispositive. It is established practice—constituting on that account an 
authoritative interpretation of the Charter—that there is at least one cir- 
cumstance additional to those set out in the Charter in which Members 
have no vote: the circumstance in which the absence of a permanent mem- 
ber of the Security Council does not constitute a negative vote or veto of 
a Security Council decision. (It may be added that a circumstance in 
which a Member “shall have no vote in the General Assembly”—that fore- 
seen in Article 19—has been deliberately misapplied by the General As- 
sembly, since the Soviet Union, allied states, and France have continued to 
vote in the Assembly despite the fact that their arrears in payments of con- 
tributions exceed the level prescribed by Article 19 to require suspension of 
vote, ) 7 

The British proposal appears to be a most constructive development of 
the American. It apparently assumes membership by mini-states that are 
“able and willing” to carry out the obligations of the Charter except for 
certain financial and administrative obligations. It spells out explicitly 
what inheres in the proposal of the United States: a voluntary renunciation 
by the applicant mini-state of voting and electoral rights in return for no 
or nominal assessments. As the working paper of the United Kingdom 
stresses, that renunciation would “only reflect the free and sovereign 
choice” of the mini-state and the recognition and acceptance by the Or- 
ganization of the choice made. It is not extraordinary for states to re- 
nounce rights they otherwise would enjoy under a treaty; this would be 
such a case. While there are undoubtedly some rights in international 
law that a state cannot lawfully renounce, does jus cogens forbid revocable 
renunciation of the right to vote? 

Legally, then, while the Anglo-American proposals do not conform to the 
letter of the Charter, and still less are contemplated by it, it may be argued 
that they are not excluded by it. It may be doubted whether the drafters 
of the Charter considered the question of mini-states or of associate mem- 
bership at all. Yet the Charter, particularly as it has been interpreted 
through the subsequent practice of the parties, arguably is open to a con- 
struction that would permit the admission of mini-states coupled with a 
partial renunciation of rights in return for a partial absolution of obliga- 
tions. It is submitted that the merit of this legal approach is more clearly 
illustrated by the terms of the British proposal than that of the United 


17 See Article 19 of the Charter of the United Nations, Memorandum of Law, 58 AJIL 


753 (1964). 
8 RUssELL and Muruen’s A HISTORY OF THE Unrrep Nations Cxarrer (1958) indi- 


cates no such consideration. 
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States. In a sense, the Security Council would find a mini-state not “able” 
to fulfill certain financial and electoral obligations; these obligations would 
be waived, in return for the mini-state’s renunciation of certain rights. If 
the membership of the Council and the Organization at large were willing 
to treat such an arrangement as within the permissible scope of interpre- 
tation of the Charter, there would not seem to be an insuperable legal 
barrier to their doing so. 

Such an interpretation arguably would comport with that cardinal rule 
of interpretation, that of “effectiveness.” For it is clear that the Organi- 
zation’s functioning would be promoted by such an arrangement which, for 
example, by curbing the influx of voting mini-states, would tend to give 
more meaning to the provisions of Article 18 for a two-thirds vote in the 
General Assembly than those provisions otherwise would have. 

It should be noted that three of the regional economic commissions of 
the United Nations, ECAFE, ECLA and ECA, have members expressly 
designated as associate members. These associate members lack the right 
to vole. Among these territories (essentially non-self governing) are some 
very small entities which, but for their non-self-governing character, would 
be mini-states. The fact that subsidiary organs of the United Nations, 
such as the regional economic commissions, have been able to embrace a 
category of associate, nonvoting membership without Charter provision 
or amendment to that effect may be viewed as a precedent capable of 
wider application to membership in the United Nations itself. However, 
certain Specialized Agencies of the United Nations, notably UNESCO and 
the FAO, found it necessary to amend their constitutions to provide for 
associate membership, without vote, for territories not responsible for the 
conduct of their international relations. These examples cut in opposite 
directions, but their force is in any event limited by the fact that they do 
not concern independent states. 

Of course, both Specialized Agencies of the United Nations and special- 
ized organs of the United Nations, such as UNCTAD and UNIDO, have 
among their membership states that are not members of the United Na- 
tions; and among them are some mini-states. That fact indicates that mini- 
states already can secure some of the benefits of United Nations member- 
ship, including the tangible benefits of the United Nations Development 
Program, without joining the United Nations at all. Nevertheless, the 
record also demonstrates that that arrangement is not sufficiently attractive 
to them; nearly all newly independent mini-states have sought and re- 
ceived United Nations membership. It may be cogently maintained that 
they should indeed be content with less, but the easy grasp of something 
more has proven too tempting. Suggestions that the United Nations at- 
tempt to deal with the problem by codifying the various provisions of this 
kind, which are extensive, into an “associate status” for mini-states which 
would entail neither membership nor associate membership make sense, 
except for the fatal flaw of disinterest by mini-states. 

The practical merits of the Anglo-American approach are multiple. 
Mini-states would enjoy those benefits of membership that should mean the 
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most to them, including the prestige of a kind of membership; they would 
be absolved of financial burdens which are proportionately heavy; the 
United Nations would be the more fully representative; but miniscule en- 
tities, representing small fractions of mankind, would not vote or serve on 
bodies in a way that unduly distorts the representative character of those 
bodies. 

In view of the merits of associate membership for mini-states and the 
demerits of their continued, not to speak of additional, membership in the 
United Nations, it may be argued that associate membership should be 
incorporated into the United Nations but by way of Charter amendment 
rather than liberal interpretation. That naturally would obviate the ad- 
mitted, substantial difficulties of constituting a category of associate mem- 
bership without Charter amendment. Since the permanent member of the 
Security Council which at one time was the most vigorous backer of the ad- 
mission of mini-states to unqualified membership, the United Kingdom, 
more lately has taken the lead in proposing the measures described above, 
it presumably would welcome such an amendment; and it is not clear that 
any other permanent member would be disposed to block it by its failure to 
ratify. It might even be possible to garner a two-thirds vote of the General 
Assembly to adopt an amendment to be submitted for ratification. 

While opening the avenue of associate membership in the United Nations 
either by amendment or interpretation of the Charter may be seen as be- 
latedly closing the barn door through which too many mini-states have 
already rushed, it should not be assumed that mini-states themselves neces- 
sarily and uniformly would find such arrangements unattractive. Indeed, 
in view of the complaints of The Gambia about the burden of assess- 
ments,® and of the Maldives seeming to have dropped out, even some 
mini-states already Members might welcome associate membership as a 
realistic mode of participation in international organization. 


STEPHEN M. SCHWEBEL 


THE SERVICE OF PROFESSOR BRUNSON MACCHESNEY AS ACTING 
EDITOR-IN-CHIEF OF THE JOURNAL 


The change that readers will note in the masthead of the Journat pro- 
vides a suitable occasion for the Board of Editors and the Editor-in-Chief 
to express their cordial thanks to Professor Brunson MacChesney for having 
assumed the duties of Acting Editor-in-Chief during a year’s leave of ab- 
sence by the Editor-in-Chief. Professor MacChesney was formally re- 
sponsible for the issues of Volume 66 of 1972 and also assisted with the 


publication of the October issue of Volume 65. 
R. R. B. 


820 UN GAOR, 1332nd meeting, Sept. 21, 1965; 22 UN GAOR, 1566th meeting, Sept. 
25, 1967. 
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ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL Law 


The Sixty-Seventh annual meeting of the American Society of Inter- 
national Law will be held at the Statler-Hilton Hotel, Washington, D. C. 
on April 12th through the 14th 1973. Registration fees are $10 for Mem- 
bers of the Society, $15 for non-Members, and $5.00 for Students. For 
further details, see the Societys Newsletter or contact James Nafziger, 
Administrative Director, American Society of International Law. 

APS. 


CoNTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


ARTHUR W. Rovine 
Offce of the Legal Adviser, Department of State 


The references in the headings are to sections of the Digest of Interna- 
tional Law prepared by Marjorie M. Whiteman (1963 to date) dealing with 
the same subject matter as the material presented. 


TERRITORY AND SOVEREIGNTY OF STATES 


Acquisition and Loss (2 Whiteman’s Digest, Ch. V, § 12 (Renunciation) ) 


On September 8, 1972, the United States and Colombia signed a treaty * 
in which the U.S, renounced all claims of sovereignty to three groups of 
small reefs in the Caribbean—Quita Sueno Bank and the cays on Roncador 
and Serrana Banks. Under the treaty, Colombia will guarantee to U.S. 
nationals and vessels a continuation of fishing in the waters adjacent to the 
cays on Roncador and Serrana, subject to reasonable conservation measures 
to be applied on a non-discriminatory basis. U.S. and Colombia nationals 
and vessels will continue to exercise their rights to fish without interference 
in the waters adjacent to Quita Sueno Bank, which is submerged at high 
tide and thus, according to the U.S. view, a part of the high seas and not 
subject to a claim of sovereignty by any government. 


The following are excerpts from a diplomatic note, dated September 8, 
1972, from the United States Government to the Government of Colombia, 
setting forth the legal views of each government with regard to sovereignty 
over Quita Sueno. 


Quita Sueno, being permanently submerged at high tide, is at the present 
time not subject to the exercise of sovereignty. The Government of the 
United States notes that the 1928 Treaty and Protocol between the Govern- 
ment of the Republic of Colombia and the Government of the Republic of 
Nicaragua? specifically provide that the Treaty does not apply to Quita 
Sueno, Roncador and Serrana, sovereignty over which was recognized as 
being in dispute between the United States and Colombia. The Govern- 
ment of the United States further notes that under the terms of its exchange 
of notes with the Government of the Republic of Colombia of April 10, 
1928,° it was recognized at that time that sovereignty over Quita Sueno was 
claimed by both the United States and Colombia and it was agreed that 
the status quo in respect of the matter should be maintained. 


1 See 57 DEPT. STATE BULL. 387 (1972). 

2 Signed at Managua, March 24, 1928 and Protocol of Exchange of Ratifications, signed 
at Managua, May 5, 1930, 105 L.N.T.S. 337, 1 Foreign Rel. U.S. 703 (1928). 

s2 Foreign Rel. U.S. 637 (1928). 
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The Government of the United States understands the legal position of 
the Government of the Republic of Colombia to be as follows: 


The physical status of Quita Sueno is not incompatible with the exercise 
of sovereignty. In the view of the Government of the Republic of Co- 
lombia, the stipulations of the Treaty between Colombia and Nicaragua of 
March 24, 1928 and the protocol of exchange of ratifications of May 10, 
1930* recognized Colombia’s sovereignty over the islands, islets and cays 
that make up the archipelago of San Andres and Providencia east of the 82 
meridian of Greenwich, with the exception of the cays of Roncador, Quita 
Sueno and Serrana, the sovereignty of which was in dispute between the 
United States and the Republic of Colombia. Therefore, with the renuncis- 
tion of sovereignty by the United States over Quita Sueno, Roncador and 
Serrana, the Republic of Colombia is the only legitimate title holder on 
these banks or cays, in accordance with the aforementioned instruments 
and international law. 


RicHtTs AND Duties or STATES 


Nonrecourse to War, or Threat or Use of Force; Self-Defense (5 Whiteman’s 

Digest, Ch. XIII, §§ 21, 25) 

On September 10, 1972, the United States cast a negative vote in the 
United Nations Security Council to defeat a draft resolution (S/10784) i1- 
troduced by Guinea, Somalia, and aure concerning the situation in 
the Middle East. The Council met after Israeli attacks against Lebanon 
and Syria which took place after the slaying of eleven Israeli athletes at the 
Olympic Games in Munich, Germany by Arab guerrilla forces. The dreft 
resolution said that the Council, “Deeply concerned by the deteriorating 
situation in the Middle East, Calls on the parties concerned to cease imme- 
diately all military operations and to exercise the greatest restraint in the 
interest of international peace and security.” This was the second occasion 
on which the United States utilized its veto right in the Security Council. 
In explanation of vote, Ambassador George Bush, U.S. Representative to the 
United Nations, made the following statement: + 


My delegation did not lightly decide to vote against the three-Power 
draft resolution. Our support of Resolution 242, our abhorrence of violence 
is a matter of record. Our support for this Council over the many years is 
also a matter of record. 

We are, however, deeply convinced that the Council would have donc 
neither the parties nor itself any good by adopting a resolution which 
ignored realities, which spoke to one form of violence and not another, 
which looked to effect but not to cause. 

We do not countenance violations of international law. We do not coun- 
tenance terrorist acts. We seek and support a world in which athletes need 
not fear assassins and passengers on planes need not fear hijacking or assassi- 
nation. We seek a just and lasting peace in the Middle East. And we will 
continue to work towards these ends. 


t Semble May 5, 1930. 167 Derr. STATE Buti. 367-68 (1972). 
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It was said here today that we might be making a constructive move if 
we could contain the situation by calling for a cessation of all military op- 
erations. But can anybody suggest that the situation today is unrelated to 
the Munich massacre? It is related. It is directly related. The fabric of 
violence in the Middle East is inextricably interwoven with the massacre in 
Munich. 

Is it not a double standard to suggest that states must control their own 
forces, a point we readily grant, but that these states need not control irregu- 
lar forces in their territory, forces of murder, forces of terror? 

We have been walking a very dangerous path by our silence on terrorism. 
We invite more terrorism by our silence on the disaster at Munich. Are 
we indeed inviting more Munichs? 

We had hoped that all nations would deplore terrorism, deplore it by 
statement and by vote also. 

Mr. President, it is for those reasons that we cast a negative vote against 
the resolution. 


ALIENS 


Immigration and Immigration Visas (8 Whiteman’s Digest, Ch. XXIII, f 16) 


On September 27, 1972, the United States Government imposed visa re- 
quirements for aliens in immediate transit through the United States. The 
order, excerpted below,' remained in force until January 1, 1973. The sec- 
tions of the Code of Federal Ba sie referred to in the order, and which 
were suspended as of September 27, 1972, authorized the admission of 
aliens in immediate transit without nonimmigrant visa. 


The general increased threat of terrorist activities in the United States, to- 
gether with indications that such activities may be planned during the cur- 
rent sessions of the United Nations General Assembly, have created an 
emergent situation in which it is necessary to screen more carefully appli- 
cants for entry into the United States. The provision for admission of 
aliens in immediate transit without nonimmigrant visa precludes screening 
of such aliens prior to their arrival at a port of entry in the United States. 
Therefore, Part 41, Chapter I, Title 22 of the Code of Federal Regulations 
is amended by suspending until January 1, 1973, the waiver of the non- 
immigrant visa requirement in the case of aliens in immediate transit. 

Paragraph (e) of § 41.6 is suspended until January 1, 1973. 

Effective date. The amendments to the regulations contained in this 
order shall become effective upon publication in the FEDERAL REGISTER 
(9-27-72). 


Dated: September 22, 1972. 
Wiiiram P, RocEns, 
Secretary of State. 
Concurred in: 
Ricaarp G. KLEINDIENST, 
Attorney General. 
SEPTEMBER 25, 1972. 


137 Fed. Reg. 20176 (1972). 
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AVIATION 


Public Air Law (9 Whiteman’s Digest, Ch. XXVI, §§ 7-16) 


The following are excerpts from a statement delivered on September 4, 
1972 by the Chairman of the U. S. Delegation, Mr. Charles N. Brower, 
Deputy Legal Adviser, Department of State, to the Special Subcommittee 
of the International Civil Aviation Organization (ICAO).1 The Special 
Subcommittee met in Washington, D. C. from September 4-15, 1972, to 
consider a convention providing for the cutting off of air services and for 
other boycott activity against states that fail to comply with the rules set 
out in the Tokyo,? Hague,* and Montreal* Conventions concerning aircraft 
hijacking and sabotage. 


The rules of law regarding hijacking and similar criminal acts have been 
inscribed by the international community in the Tokyo, Hague, and Mon- 
treal Conventions: Hijacked aircraft, passengers, crew, and cargo are re- 
quired to be released without delay; hijackers and saboteurs are required 
to be taken into custody and extradited or prosecuted without exception 
whatsoever. These conventions provide extraordinary remedies. . . . 

What is needed urgently is to ensure that all the rules of law which have 
been laid down are effectively enforced. Together with Canada we have 
drafted such a convention, introduced a year and a half ago, which provides 
for an independent commission to assess the facts with respect to any spe- 
cific incident. When the commission determines that the rules set out in 
the Tokyo, Hague, or Montreal Convention have not been applied, the con- 
vention establishes a mechanism by which involved states could meet and 
decide upon the individual and collective steps they would take to bring 
about compliance. .. . 

We realize there has been considerable expert debate on the point 
whether there is a formal obligation in customary international law, rather 
than just in the conventions, for all states to return hijacked passengers and 
crew, and to extradite or prosecute hijackers and saboteurs. We believe 
that, in any event, they describe a code of conduct that states must follow 
if civil aviation is to prosper in a secure environment. And we believe that 
states must establish formal steps—in this proposed convention—for indi- 
vidual action coordinated by the aviation community against states which 
do not adhere to this code, to isolate them, if necessary, from the aviation 
community. Failure to adhere to this code imperils the very heart of the 
aviation system, its safe operation, since failure to punish hijackers and 
saboteurs stands as encouragement to others who contemplate such acts. 

167 Dept. State BULL. 358-59 (1972). 

2 Convention on Offenses and Certain Other Acts Committed on Board Aircraft, signed 
at Tokyo on Sept. 4, 1963. 54 AJIL 566 (1964). 

8 Convention for the Suppression of Unlawful Seizure of Aircraft, signed at The Hague 
on Dec. 15, 1970. 65 AJIL 440; 10 ILM 133 (1971). 


4 Convention for the Suppression of Unlawful Acts Against the Safety of Civil Avia- 
tion, signed at Montreal on Sept. 23, 1971. 66 AJIL 455 (1972); 10 ILM 1151 (1971). 
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ARMED CONFLICT 


Prisoners of War (10 Whiteman’s Digest, Ch. XXIX, §7) 

See United Nations: Admission, below 
Conduct of Hostilities (10 Whiteman’s Digest, Ch. XXIX, §{ 9-13) 

The following are excerpts from a letter dated September 22, 1972 from 
J. Fred Buzhardt, General Counsel of the Department of Defense, to Sena- 
tor Edward Kennedy, Chairman of the Subcommittee on Refugees of the 
Committee on the Judiciary. Senator Kennedy had made an inquiry per- 
taining to the Subcommittee’s investigation into war-related civilian prob- 
lems in Indochina. 


The Department of Defense, represented in this opinion by the Offices of 
General Counsel, and the Judge Advocates General of the Army, Navy and 
Air Force, does not accept the resolutions adopted by the Institut de Droit 
International at its Session at Edinburgh, 1969,1 as an accurate statement 
of international Jaw relating to armed conflict. 

The law between States applicable to armed conflict reflects the willing- 
ness of States to accept legal restraints on their conduct or the weapons to 
be used in such conflicts. A substantial body of the laws of armed con- 
flict is to be found in the widely accepted Hague Conventions of 1907 and 
the Geneva Conventions of 1949, and in customary international law (i.e. 
rules that are accepted as law in the practices of States in armed conflict). 
Particular emphasis for present purposes must be accorded the Annex to 
Hague Convention #IV of 1907, referred to as the Regulations Respecting 
the Laws and Customs of War on Land. 

A summary of the laws of armed conflict, in the broadest terms, reveals 
certain general principles including the following: 


(a). That the right of the parties to a conflict to adopt means of injuring 
the enemy is not unlimited; 

(b). That it is prohibited to launch attacks against the civilian popula- 
tion as such; and 

(c). That a distinction must be made at all times between persons taking 
part in the hostilities and members of the civilian population to the effect 
that the civilians be spared as much as possible. 


These general principles were recognized in a resolution unanimously 
adopted by the United Nations General Assembly in its Resolution dated 
13 January 1969 (Resolution 2444 (XXIII)). We regard them as declara- 
tory of existing customary international law. 

The principle in (a) restates the humanitarian principle codified in Ar- 
ticle 22 of the Hague Regulations. The principle in (b) is to be found in 
the universally accepted customary international law of armed conflict to 
the effect that attacking forces are to refrain from making civilians as such 
the object of armed attack. They are not, however, restrained from attack- 
ing military targets necessary to attain a military objective even though 


1 For text of the relevant resolution, see 66 AJIL 470 (1972). 
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there is a risk of incidental casualties or damage to civilian objects or prop- 
erty situated in the vicinity of a legitimate military target. 

The principle in (c) addresses primarily the Party exercising control over 
members of the civilian population. This principle recognizes the inter- 
dependence of the civilian community with the overall war effort of a 
modern society. But its application enjoins the party controlling the popu- 
lation to use its best efforts to distinguish or separate its military forces and 
war making activities from members of the civilian population to the maxi- 
mum extent feasible so that civilian casualties and damage to civilian ob- 
jects incidental to attacks on military objectives, will be minimized as much 
as possible. 

In the application of the laws of war, it is important that there be a gen- 
eral understanding in the world community as to what shall be legitimate 
military objectives which may be attacked by air bombardment under the 
limitations imposed by treaty or by customary international law. Attempts 
to limit the effects of attacks in an unrealistic manner, by definition or other- 
wise, solely to the essential war making potential of enemy States have not 
been successful. For example, such attempts as the 1923 Hague Rules of 
Air Warfare, proposed by an International Commission of Jurists, and the 
1956 ICRC Draft Rules for the Limitation of the Dangers Incurred by the 
Civilian Population in Time of War were not accepted by States and there- 
fore do not reflect the laws of war either as customary international law or 
as adopted by treaty. 

However, by way of acceptable analogy, reference can be made to the 
Hague Convention #IX of 1907 concerning Bombardment by Naval Forces 
in Time of War. Articles 1 and 2 of that Treaty would, prima facie, be ap- 
plicable to air warfare as well as to naval bombardment, providing, in part, 
that bombardment of “undefended ports, towns, villages, dwellings, or 
buildings is forbidden, but that military works, military or naval estab- 
lishments, depots of arms or war material, workshops, or plant which could 
be utilized for the needs of the hostile fleet or army, and the ships of war 
in the harbor are not, however, included in this prohibition, and the com- 
mander of an attacking force “incurs no responsibility” for any unavoidable 
damage which may be caused by a bombardment under such circumstances. 

An additional example of a customary rule of international law, appli- 
cable by analogy to air warfare, appears in Article 8 of the Hague Conven- 
tion for the Protection of Cultural Property in the Event of Armed Conflict 
of May 14, 1954. Under that Article the Contracting Parties recognize that 
points vulnerable to armed attack in the event of armed conflict include 
“any large industrial center or . . . any important military objective con- 
stituting a vulnerable point, such as, for example, an aerodrome, broad- 
casting station, establishment engaged upon work of national defense, a 
port or railway station of relative importance or a main line of communi- 
cation.” 

The test applicable from the customary international law, restated in the 
Hague Cultural Property Convention, is that the war making potential of 
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such facilities to a party to the conflict may outweigh their importance to 
the civilian economy and deny them immunity from attack. 

Turning to the deficiencies in the Resolutions of the Institut de Droit In- 
ternational, and with the foregoing in view, it cannot be said that Paragraph 
2, which refers to legal restraints that there must be an “immediate” mili- 
tary advantage, reflects the law of armed conflict that has been adopted in 
the practices of States. Moreover, the purported legal restraints in para- 
graphs 7 and 8 on weapons per se and on the use of weapons do not accu- 
rately reflect the existing laws of armed conflict nor can they find support 
in the practices of States from which that law might be said to be emerging. 

The existing laws of armed conflict do not prohibit the use of weapons 
whose destructive force cannot be limited to a specific military objective. 
The use of such weapons is not proscribed when their use is necessarily re- 
quired against a military target of sufficient importance to outweigh in- 
evitable, but regrettable, incidental casualties to civilians and destruction 
of civilian objects. 

The major preambular paragraph of the Resolution proclaiming that re- 
course to force is prohibited in international relations is incorrect, and is 
inconsistent with the United Nations Charter as well. 

As in other branches of international law, the law applicable to armed 
conflict develops only to the extent that Governments are willing to accept 
new binding restraints. In the search for such a consensus which is now 
in progress by the International Committee of the Red Cross as well as by 
the United Nations, resolutions such as those of the Institute of International 
Law form a valuable basis for discussion and consideration. But, as indi- 
cated here, it cannot be said that all of the provisions of these resolutions 
reflect the practice of States under the belief that international law demands 
such practice. .. . 

With reference to your inquiry concerning the rules of engagement gov- 
erning American military activity in Indochina, you are advised that rules 
of engagement are directives issued by competent military authority which 
delineate the circumstances and limitations under which United States 
Forces will initiate and/or continue combat engagement with the enemy. 

These rules are the subject of constant review and command emphasis. 
They are changed from time to time to conform to changing situations and 
the demands of military necessity. One critical and unchanging factor is 
their conformity to existing international Jaw as reflected in the Hague 
Conventions of 1907 and the Geneva Conventions of 1949, as well as with 
the principles of customary international law of which UNGA Resolution 
2444 (XXIII) is deemed to be a correct restatement... . 

I would like to reiterate that it is recognized by all states that they may 
not lawfully use their weapons against civilian population or civilians as 
such, but there is no rule of international Jaw that restrains them from using 
weapons against enemy armed forces or military targets. The correct rule 
of international law which has applied in the past and continued to apply 
to the conduct of our military operations in Southeast Asia is that “the loss 
of life and damage to property must not be out of proportion to the mili- 
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tary advantage to be gained.” A review of the operating authorities and 
rules of engagements for all of our forces in Southeast Asia, in air as well 
as ground and sea operations, by my office reveals that not only are such 
operations in conformity with this basic rule, but that in addition, exten- 
sive constraints are imposed to avoid if at all possible the infliction of 
casualties on noncombatants and the destruction of property other than that 
related to the military operations in carrying out military objectives. 


UNITED NATIONS 


Admission (13 Whiteman’s Digest, Ch. XXXVIII, § 11) 

On August 23, 1972, the delegations of India, the Soviet Union, the United 
Kingdom, and Yugoslavia submitted a draft resolution ($/10771) under 
which the Security Council would have recommended to the General As- 
sembly the admission of the People’s Republic of Bangladesh to member- 
ship in the United Nations. At the 1660th meeting on August 25, 1972, the 
representative of Somalia introduced an amendment pee) sponsored 
also by Guinea and the Sudan, to the four-Power draft, which would have 
made Bangladesh’s admission “subject to the immediate implementation of 
those provisions of the Geneva Conventions of 1949 relating to the release 
and repatriation of prisoners of war and civilian internees....” The 
United States voted in favor of the proposed amendment. The following 
is an excerpt of a statement made in the Security Council by Ambassador 
er a H. Phillips, Deputy United States Representative to the United 

ations. 


If I may comment briefly on the vote of the United States on the amend- 
ment proposed by the delegation of Somalia. In this connection, we re- 
alize, Mr. President, that in voting for this amendment which was not car- 
ried, the effect of this language would have been debatable given the ruling 
of the International Court of Justice and the provisions of the Charter. But 
we regarded the resolution as a recommendation of the Council for admis- 
sion of Bangladesh nonetheless. We voted for the language contained in 
the proposed amendment because of the great importance the United States 
attaches to the release of prisoners of war. 


Voting in the Security Council (13 Whiteman’s Digest, Ch. XXXIX, § 6) 
See Rights and Duties of States: Nonrecourse to War, or Threat or Use 
of Force; Self-Defense, above 


TREATIES AND OTHER INTERNATIONAL AGREEMENTS 


Executive Agreements (14 Whiteman’s Digest, Ch. XLII, §§ 22-25) 

On August 22, 1972, the President approved S.596 (Public Law 92-403) 
requiring that international agreements other than treaties, hereafter en- 
tered into by the United States, be transmitted to the Congress within sixty 
days after the execution thereof. The enactment, which amends title 1 of 
the United States Code by inserting after section 112a a new section 112b, 
provides in relevant part as follows: 


The Secretary of State shall transmit to the Congress the text of any in- 
ternational agreement, other than a treaty, to which the United States is a 
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party as soon as practicable after such agreement has entered into force 
with respect to the United States but in no event later than sixty days there- 
after. However, any such agreement the immediate public disclosure of 
which would, in the opinion of the President, be prejudicial to the national 
security of the United States shall not be so transmitted to the Congress but 
shall be transmitted to the Committee on Foreign Relations of the Senate 
and the Committee on Foreign Affairs of the House of Representatives un- 
der an appropriate injunction of secrecy to be removed only upon due 
notice from the President. 


A White House Press Release, dated August 26, 1972, contains the follow- 
ing comment on the legislation: 


In explaining the purposes of S. 596, the House Foreign Affairs Committee 
emphasized that “the right of the President to conclude executive agree- 
ments is not in question here, or in any way affected by S. 596. Thus the 
bill in no way transgresses on the independent authority of the Executive 
in the area of foreign affairs.” Rather, the Committee termed the bill “a 
step toward restoring a proper working relationship between the Congress 
and the executive branch in the area of foreign affairs. By establishing in 
law a formal procedure for the transmittal to Congress of all executive 
agreements, the bill would eliminate one potential source of friction.” 


JupictaL DECISIONS 


ALONA E. Evans 


Appeal from decisions of the Council of the International Civil Aviation 
Organization assuming jurisdiction in respect of an “Application” and a 
“Complaint” made to it by Pakistan concerning the suspension by India, 
in alleged breach of the 1944 Chicago International Civil Aviation Con- 
vention and International Air Services Transit Agreement, of flights of 
Pakistan civil aircraft over Indian territory—Competence of the Court to 
entertain this appeal—Interpretation of jurisdictional clauses of these in- 
struments—Jurisdiction of the Council to entertain the dispute between 
India and Pakistan—Question of whether this dispute involved a “dis- 
agreement . . . relating to the interpretation or application” of the Chi- 
cago Convention and Transit Agreement—Alleged irregularities in the 
procedure of the Council—Relevance of this question to the task of the 
Court in the present case.* 


APPEAL RELATING TO THE JURISDICTION OF THE ICAO Counci (INDIA v. 
Paxistan).? ICJ Reports, 1972, p. 46. 


International Court of Justice. Judgment of Aug. 18, 1972 


1. By a letter of 30 August 1971, received in the Registry the same day, the 
Ambassador of India to the Netherlands transmitted to the Registrar of the 
Court an Application instituting an appeal from the decisions rendered on 
29 July 1971 by the Council of the International Civil Aviation Organization 
(“ICAO”) on the Preliminary Objections raised by India in respect of an 
Application and a Complaint brought before the Council by Pakistan on 
3 March 1971. In order to found the jurisdiction of the Court, the Appli- 
cation relies on Article 84 of the Convention on International Civil Aviation 
signed at Chicago on 7 December 1944, Article II of the International Air 
Services Transit Agreement opened for signature at Chicago on 7 Decem- 
ber 1944, and Articles 36 and 37 of the Statute of the Court. 


2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was 
at once communicated to the Government of Pakistan. In accordance with 
paragraph 3 of that Article, all other States entitled to appear before the 
Court were notified. : 


3. In accordance with Article 13, paragraph 1, of the Rules of Court, the 
Vice-President acted as President in the case. Pursuant to Article 31, para- 
graph 2, of the Statute of the Court, the Government of India chose Dr. 
Nagendra Singh, Member of the Permanent Court of Arbitration, to sit as 
judge ad hoc. 


1 Caption by the Court. 

2 Excerpted and digested by Wm. W. Bishop, Jr. The full majority opinion is given, 
aside from preliminary material. The English text is authoritative. 

8 Composed for this case of Vice-Pres. Ammoun as Acting President; President Sir 
Muhammad Zafrulla Khan; Judges Fitzmaurice, Padilla Nervo, Forster, Gros, Bengzon, 
Petren, Lachs, Onyeama, Dillard, Ignacio-Pinto, de Castro, Morozov, Jimenéz de 
Aréchaga; and Judge ad hoc Nagendra Singh (named by India). 
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4, The time-limits for the filing of the written pleadings were fixed, or ex- 
tended at the request of the Government of India, by Orders of 16 Septem- 
ber and 3 December 1971 and 19 January and 20 March 1972. The plead- 
ings having been filed within the time-limits prescribed, the case was ready 
for hearing on 15 May 1972, the date on which the Rejoinder of the Govern- 
ment of Pakistan was filed. 


5. The Government of Pakistan having advanced the contention that ques- 
tions concerning the construction of the Convention on International Civil 
Aviation and the International Air Services Transit Agreement were in 
issue, the States other than those concerned in the case which are parties to 
these two instruments were notified in accordance with Article 63, para- 
graph 1, of the Statute. ICAO was also notified and copies of the written 
proceedings were communicated to it in accordance with Article 34, para- 
graph 3, of the Statute. By letter of 15 May 1972, the Registrar informed 
the Secretary General of ICAO, in accordance with Article 57, paragraph 5, 
of the Rules of Court, that 6 June 1972 had been fixed as the time-limit 
within which the Organization might submit its observations in writing. 
Within the time-limit fixed, the Secretary General stated that ICAO did not 
intend to submit observations. 


6. Pursuant to Article 44, paragraph 3, of the Rules of Court, the pleadings 
and annexed documents were, with the agreement of the Parties, made ac- 
cessible to the public as from the date of the opening of the oral proceedings. 


7. Hearings were held from 19 to 23 and on 27, 28 and 30 June and 3 July, 
in the course of which the Court heard the oral argument and replies of H.E. 
Lt. General Yadavindra Singh and Mr. Palkhivala on behalf of the Govern- 
ment of India, and of H.E. Mr. Kharas and Mr. Yahya Bakhtiar on behalf 
of the Government of Pakistan. 


8. In the course of the written proceedings, the following submissions were 
presented by the Parties: 


On behalf of the Government of India, 
in the Application: 


May it please the Court to adjudge and declare, after such proceed- 
ings and hearing as the Court may see fit to direct, and whether the 
Respondent is present or absent, that the aforesaid decision of the 
Council is illegal, null and void, or erroneous, on the following grounds 
or any others: 


A. The Council has no jurisdiction to handle the matters presented by 
the Respondent in its Application and Complaint, as the Conven- 
tion and the Transit Agreement have been terminated or suspended 
as between the two States. 

B. The Council has no jurisdiction to consider the Respondent’s Com- 
plaint since no action has been taken by the Applicant under the 
Transit Agreement; in fact no action could possibly be taken by the 
Applicant under the Transit Agreement since that Agreement has 
been terminated or suspended as between the two States. 

C. The question of Indian aircraft overflying Pakistan and Pakistan air- 
craft overflying India is governed by the Special Régime of 1966 
and not by the Convention or the Transit Agreement. Any dispute 
between the two States can arise only under the Special Régime, 
and the Council has no jurisdiction to handle any such dispute. 


1973] JUDICIAL DECISIONS 129 


in the Memorial:4.... 


D. The manner and method employed by the Council in reaching its 
decision render the decision improper, unfair and prejudicial to 
India, and bad in law. 


May it also please the Court to order that the costs of these proceed- 
ings be paid by the Respondent. 


On behalf of the Government of Pakistan, 
in the Counter-Memorial: 


In view of the facts and statements presented in the Counter-Me- 
morial, may it please the Court to reject the Appeal of the Government 
of India and to confirm the decisions of the Council of the International 
Civil Aviation Organization and to adjudge and declare: 


A. That the question of Pakistan aircraft overflying India and Indian 
aircraft overflying Pakistan is governed by the Convention and the 
Transit Agreement. 

B. That the contention of the Government of India that the Council 
has no jurisdiction to handle the matters presented by Pakistan in 
its Application is misconceived. 

C. That the Appeal preferred by the Government of India against the 
decision of the Council in respect of Pakistan’s Complaint is in- 
competent. 

D. That if the answer to the submission in C. above is in the negative 
then the contention of the Government of India that the Council 
has no jurisdiction to consider the Complaint of Pakistan, is mis- 
conceived. 

E. That the matter and method employed by the Council in reaching 
its decisions are proper, fair and valid. 

F. That the decisions of the Council in rejecting the Preliminary Ob- 
jections of the Government of India are correct in law. 


May it pleas the Court to Order that the cost of these Proceedings 
be paid by the Appellant. 


9. The present case concerns an appeal by India against decisions of the 
Council of the International Civil Aviation Organization (“ICAO”) assum- 
ing jurisdiction in respect (a) of an “Application” by Pakistan made (i) un- 
der Article 84 of the Chicago International Civil Aviation Convention of 
1944 (“the Chicago Convention” or “the Convention”), and (ii) under Sec- 
tion 2 of Article II of the related International Air Services Transit Agree- 
ment of 1944 (the “Transit Agreement”),5 and also in accordance with Ar- 
ticle 2 (Chapter on “Disagreements” of the Council’s “Rules for the Settle- 
ment of Differences”); and (b) of a “Complaint” made by Pakistan under 
Section 1 of Article If of the Transit Agreement,® and in accordance with 
Article 21 (Chapter on “Complaints”) of the Council’s Rules. Pakistan's 
case before the Council was based on alleged breaches by India of the Con- 
vention and Transit Agreement. In making her appeal, India invokes as 
giving her a right to do so, and as the foundation of the Court’s jurisdiction 


4 The opening and paragraphs A, B, and C are identical with those in the Application, 
just quoted. 

5 These are quoted by the Court in paragraph 17, infra. 

8 Quoted by the Court in paragraph 19, infra. 
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to entertain it, the same Article 84 of the Convention, and also Section 2 of 
Article II of the Transit Agreement. The above-mentioned provisions of 
these two instruments will be found set out in paragraphs 17 and 19 below. 


10. The substance of the dispute between the Parties, as placed before the 
Council of ICAO (“the Council”) by Pakistan on 3 March 1971, relates to 
the suspension by India of overflights of Indian territory by Pakistan civil 
aircraft, on and from 4 February 1971, arising out of a “hijacking” incident 
involving the diversion of an indian aircraft to Pakistan. It should be men- 
tioned here that hostilities interrupting overflights had broken out between 
the two countries in August 1965, ceasing in the following month, and that 
after this cessation the Parties adopted what is known as the Tashkent 
Declaration of 10 January 1966, by which, and more especially by a conse- 
quential Exchange of Letters between them dated 3/7 February 1966, it was 
agreed inter alia that there should be “an immediate resumption of over- 
flights across each other’s territory on the same basis as that prior to 1 Au- 
gust 1965 . . .”, i. prior to the hostilities—(emphasis added). Pakistan 
has interpreted this undertaking as meaning that overflights would be re- 
sumed on the basis of the Convention and Transit Agreement (“the Trea- 
ties”): but India has maintained that these Treaties having (as she alleges) 
been suspended during the hostilities, were never as such revived, and that 
overflights were to be resumed on the basis of a “special régime” according 
to which such flights could take place in principle, but only after permission 
had been panied by India,—whereas under the Treaties they could take 
place as of right, without any necessity for prior permission. This special 
régime, India contends, replaced the Treaties as between the Parties; but 
Pakistan denies that any such régime ever came into existence, and also 
claims that, not having been registered as an international agreement under 
Article 102 of the United Nations Charter, it cannot now be invoked by 
India. Consequently Pakistan maintains that, at least since January/Feb- 
ruary 1966, the Treaties have never ceased to be applicable, and that, in 
accordance with them (Article 5 of the Convention and Article I, Section 1, 
of the Transit Agreement), her civil aircraft have “the right . . . to make 
flights into or in transit non-stop across [Indian] territory and to make stops 
for non-traffic purposes without the necessity of obtaining prior permis- 
sion”—( Convention, Article 5—emphasis added). 


11. It must however be stated at the outset, that with these various matters, 
and with the substance of this dispute as placed before the Council, and the 
facts and contentions of the Parties relative to it, the Court has nothing 
whatever to do in the present proceedings, except in so far as these ele- 
ments may relate to the purely jurisdictional issue which alone has been re- 
ferred to it, namely the competence of the Council to hear and determine 
the case submitted by Pakistan. Subject to this necessary exception, the 
Court must avoid not only any expression of opinion on these matters of 
substance, but any pronouncements which might prejudge, or appear to 
prejudge, the eventual decision, whatever it might be, of the Council on the 
ultimate merits of the case, if the Council is held to be competent to enter- . 
tain these—(see also the case of Interpretation of Article 3, Paragraph 2, of 
the ae of Lausanne, Advisory Opinion, 1925, P.C.I.J., Series B, No. 12, 
p. 18). 


12. For the sake of clarity it should be mentioned at this point that when, 
in the present Judgment, reference is made to the “merits” of the dispute 
or disagreement, what is meant is the merits of the case before the Council. 
When reference is intended to the substance of the purely jurisdictional 
issue now before the Court, the context will make this clear. 
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JURISDICTION OF THE COURT TO ENTERTAIN THE APPEAL 


13. Before coming to the question of the Council’s jurisdiction, the Court 
must deal with certain objections to its own jurisdiction to entertain India’s 
appeal which have been advanced by Pakistan. India, for her part, con- 
tests the right of Pakistan to do this, because the objections concerned were 
not put forward at an earlier stage of the proceedings before the Court as 
“preliminary” objections under Article 62 of the Court’s Rules (1946 edi- 
tion). It is certainly to be desired that objections to the jurisdiction of the 
Court should be put forward as preliminary objections for separate decision 
in advance of the proceedings on the merits. The Court must however 
always be satisfied that it has jurisdiction, and must if necessary go into 
that matter proprio motu. The real issue raised by the present case was 
whether, in the event of a party’s failure to put forward a jurisdictional ob- 
jection as a preliminary one, that party might not thereby be held to have 
acquiesced in the jurisdiction of the Court. However, since the Court con- 
siders its jurisdiction to be established irrespective of any consent of Paki- 
stan’s on that basis, it will now proceed to consider Pakistan’s objections. 


14. The chief of these is that the relevant jurisdictional clauses of the 
Treaties—namely Article 84 of the Convention and Section 2 of Article II 
of the Transit Agreement—only allow of an appeal to the Court from a 
decision of the Council on the merits of the dispute referred to it, and not 
from a decision concerning the Council's jurisdiction to entertain the refer- 
ence, whether such jurisdiction is affirmed or rejected by the Council, Ad- 
ditionally or alternatively, Pakistan claims that since it is one of India’s 
principal contentions that the Treaties are not in force at all (or at any rate 
in operahan] between the Parties, (a) India cannot have any ius standi to 
invoke their jurisdictional clauses for the purpose of appealing to the Court, 
and (b) India must admit that the Court in any event lacks jurisdiction 
under its own Statute because, in the case of disputes referred to it under 
treaties or conventions, Article 36, paragraph 1, of the Statute requires these 
to be “treaties and conventions in force” (emphasis added),—and India 
denies that the treaties and conventions here concerned are in force, in the 
sense that she alleges that they are at least suspended as between Pakistan 
and herself, or their operation is. 


15. Pakistan adduces yet other grounds in support of the view that the 
Court should hold itself to be incompetent in the matter, such as the effect 
of one of India’s reservations to her acceptance of the Court’s compulsory 
jurisdiction under Article 36, paragraph 2, of its Statute. Also pleaded is 
the principle of the “compétence de la compétence” as making the Council’s 
jurisdictional decisions conclusive and unappealable. But this prejudges 
the question, for if on other grounds it appears that these decisions must be 
held appealable, this principle could not be permitted to prevail without 
defeating a priori all possibility of appeal. Again, having regard to the 
date of the Treaties (1944), a query was raised concerning the position 
under Article 37 of the Court’s Statute. This matter was however disposed 
of by the Judgment of the Court in the preliminary phase of the case con- 
cerning the Barcelona Traction, Light and Power Company, Limited (New 
Application: 1962)—I.C.J. Reports 1964, at pages 26-39. In any event, 
such matters would become material only if it should appear that the Trea- 
ties and their jurisdictional clauses did not suffice and that the Court’s juris- 
diction must be sought outside them, which, for reasons now to be stated, 
the Court does not find to be the case. 


16. It will be convenient to deal first with the contention that India is pre- 
cluded from affirming the competence of the Court because she herself 
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maintains (on the merits of the dispute) that the Treaties are not in force 
between the Parties, which contention, if correct, would entail that their 
jurisdictional clauses were inapplicable, and that the Treaties themselves 
did not fulfil the conditions contemplated by Article 36, paragraph 1, of the 
Court’s Statute, in order that the Court should have jurisdiction in respect 
of disputes referred to it under those Treaties. The Court however holds 
that this contention of Pakistan’s is not well-founded for the following rea- 
sons, some of which have been advanced in the Indian arguments on this 
part of the case: 


(a) What India has affirmed is that the Treaties—which are multilateral 
ones—are suspended (or that their operation is suspended) as between her- 
self and Pakistan. This is not the same thing as saying that they are not in 
force in the definitive sense, or even that they have wholly ceased to be in 
force as between the two Parties concerned. 


(b) Nor in any case could a merely unilateral suspension per se render 
jurisdictional clauses inoperative, since one of their purposes might be, pre- 
cisely, to enable the validity of the suspension to be tested. If a mere alle- 
gation, as yet unestablished, that a treaty was no longer operative could be 
used to defeat its jurisdictional clauses, all such clauses would become po- 
tentially a dead letter, even in cases like the present, where one of the very 
questions at issue on the merits, and as yet undecided, is whether or not the 
treaty is operative—i.e. whether it has been validly terminated or suspended. 
The result would be that means of defeating jurisdictional clauses would 
never be wanting. 


(c) The argument based on preclusion could also be turned against Paki- 
stan,—for since it is Pakistan not India which denies the jurisdiction of the 
Court, and affirms the force of the Treaties, it must be questionable whether 
she can be heard to utilize for that purpose an Indian denial of the force of 
the Treaties, put forward only as a defence on the merits, which ex hypo- 
thesi, have not yet been pronounced upon. The question of the Court’s 
jurisdiction on the other hand, is necessarily an antecedent and independent 
one—an objective question of law—which cannot be governed by preclusive 
considerations capable of being so expressed as to tell against either Party— 
or both Parties. 


(d) It is significant that Pakistan also advances the complementary argu- 
ment that India’s appeal to the Court on the basis of the jurisdictional 
clauses of the Treaties necessarily involves an implied admission that those 
Treaties really are in force,—thus seeking to place India on the horns of a 
seemingly inescapable dilemma;—for according to this doctrine a party, by 
the mere fact of invoking the jurisdictional clause of a treaty, could be held 
to have made an admission adverse to itself as regards the very matter in 
respect of which it had invoked that clause. The Court considers this to 
be an unacceptable position. Parties must be free to invoke jurisdictional 
clauses, where otherwise applicable, without being made to run the risk of 
es their case on the merits by means of that process itself,—for their 
case could never either be established or negatived by means of a judicial 
decision unless a clause conferring jurisdiction on a court to decide the 
matter could be invoked on its own independent, and purely jurisdictional, 
foundations. 


17. Greater weight is to be attached to Pakistan’s contention that in the 
case of these Treaties, the jurisdictional clauses themselves do not allow of 
India’s appeal in the present case because, on their correct interpretation, 
they only provide for an appeal to the Court against a final decision of the 
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Council on the merits of any dispute referred to it, and not against de- 
cisions of an interim or preliminary nature such as are here involved. These 
clauses read as follows: 


Article 84 of the Convention 
Seitlement of Disputes 


If any disagreement between two or more contracting States relating 
to the interpretation or application of this Convention and its Annexes 
cannot be settled by negotiation, it shall, on the application of any 
State concerned in the disagreement, be decided by the Council. No 
member of the Council shall vote in the consideration by the Council 
of any dispute to which it is a party. Any contracting State may, sub- 
ject to Article 85, appeal from the decision of the Council to an ad hoc 
arbitral tribunal agreed upon with the other parties to the dispute or 
to the Permanent Court of International Justice. Any such appeal shall 
be notified to the Council within sixty days of receipt of notification of 
the decision of the Council. 


Section 2 of Article II of the Transit Agreement 


If any disagreement between two or more contracting States relating 
to the interpretation or application of this Agreement cannot be settled 
by negotiation, the provisions of Chapter XVIII of the above-men- 
tioned Convention—[nota: this Chapter contains Article 84 above 
quoted]—shall be applicable in the same manner as provided therein 
with reference to any disagreement relating to the interpretation or ap- 
plication of the above-mentioned Convention. 


On the wording of these provisions the case in favour of Pakistan’s inter- 
pretation of them is as follows. The disagreement on interpretation or ap- 
plication which is to be decided by the Council under Article 84 is a dis- 
agreement on a substantive issue of merits, and it is this which is to “be 
decided by the Council.” Consequently, the words giving a right of “ap- 
peal from the decision of the Council” (“the” decision, not “a” decision) 
must be confined to such a decision. Also, the disagreement that is refer- 
able to the Council under Article 84, and hence ultimately appealable, has 
to be one that could not “be settled by negotiation.” Such a disagreement 
would normally be confined to the substantive merits of the issue involved, 
since disagreements about jurisdiction are (so the argument runs) not usu- 
ally in the negotiable category. This consideration reinforces the view that 
only those decisions of the Council that consist of final decisions on the 
merits are appealable under Article 84. It is also pointed out that the 
Council’s “Rules for the Settlement of Differences” (in Articles 5 and 15) pro- 
vide for different procedures for dealing with the two types of decision, and 
that in the case of jurisdictional decisions, the rules do not include any 
obligation to give reasons for the decision, as should normally be the case 
for an appealable decision. 


18. This view would certainly have to be regarded as correct in respect of 
any procedural or otherwise genuinely interlocutory decisions of the Coun- 
cil, such as decisions about the manner in which a case was to be presented 
to it; as to the time-limits within which written pleadings were to be de- 
posited; or as to the production or admissibility or documents or other evi- 
dence, etc. The Court however thinks that a decision of the Council rela- 
tive to its jurisdiction to entertain a dispute does not come within the same 
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category as the matters just mentioned, even though, like them, it neces- 
sarily has a preliminary character;—for although, in the purely temporal 
sense, a preliminary question is involved, that question is, in its essence, a 
substantial question crucially affecting the position of the parties relative to 
the case, notwithstanding that it does not decide the ultimate merits. In 
consequence, the Court considers that for the purposes of the jurisdictional 
clauses of the Treaties, final decisions of the Council as to its competence 
should not be distinguished from final decisions on the merits. In support 
of this view the following further points may be noted: 


(a) Although a jurisdictional decision does not determine the “ultimate 
merits” of the case, it is a decision of a substantive character, inasmuch as 
it may decide the whole affair by bringing it to an end, if the finding is 
against the assumption of jurisdiction. A decision which can have that 
effect is of scarcely less importance than a decision on the merits, which it 
either rules out entirely or, alternatively, permits by endorsing the existence 
of the jurisdictional basis which must form the indispensable foundation of 
any decision on the merits. A jurisdictional decision is therefore unques- 
tionably a constituent part of the case, viewed as a whole, and should, in 
principle, be regarded as being on a par with decisions on the merits as 
regards any right of appeal that may be given. 


(b) Nor should it be overlooked that for the party raising a jurisdictional 
objection, its significance will also lie in the possibility it may offer of 
avoiding, not only a decision, but even a hearing, on the merits,—a factor 
which is of prime importance in many cases. An essential point of legal 
principle is involved here, namely that a party should not have to give an 
account of itself on issues of merits before a tribunal which lacks jurisdic- 
tion in the matter, or whose jurisdiction has not yet been established. 


(c) At the same time, many cases before the Court have shown that al- 
though a decision on jurisdiction can never directly decide any question of 
merits, the issues involved may be by no means divorced from the merits. 
A jurisdictional decision may often have to touch upon the latter or at least 
involve some consideration of them. This illustrates the importance of the 
jurisdictional stage of a case, and the influence it may have on the eventual 
decision on the merits, if these are reached—-a factor well known to parties 
in litigation. 

(d) Not only do issues of jurisdiction involve questions of law, but these 
questions may well be as important and complicated as any that arise on 
the merits,—sometimes more so. They may, in the context of such an 
entity as ICAO, create precedents affecting the position and interests of a 
large number of States, in a way which no ordinary procedural, interlocu- 
tory or other preliminary issue could do. It would indeed be hard to ac- 
cept the view that even the most routine decisions of the Council on points 
of the interpretation or application of the Treaties should be automatically 
appealable, while decisions on jurisdiction, which must ex hypothesi involve 
important general considerations of principle, should not be, despite the 
drastic effects which, as already noticed (supra, subparagraph (a)), they 
are capable of having. 


(e) A concluding consideration is that supposing an appeal were made 
to the Court from the final decision of the Council on the merits of a dis- 
pute;—it would hardly be possible for the Court either to affirm or reject 
that decision, if it found that the Council had all along lacked jurisdiction 
to go into the case. This shows that questions relating to the Council’s 
jurisdiction cannot in the last resort be excluded from the Court’s purview: 
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it is merely a question of what is the stage at which the Court’s supervision 
in this respect is to be exercised. Clearly, not only do obvious reasons of 
convenience call for such exercise as early as possible—in the present case, 
here and now—but also substantial considerations of principle do so,—for 
it would be contrary to accepted standards of the good administration of 
justice to allow an international organ to examine and discuss the merits 
of a dispute when its competence to do so was not only undetermined but 
actively challenged. Yet this is precisely what the Court would be allow- 
ing if it now held itself not to have jurisdiction to deal with the matter be- 
cause it could only hear appeals from final decisions of the Council on the 
merits. 


19. The foregoing paragraphs deal with the question of the Court’s juris- 
diction to entertain India’s appeal as it arises generally on the relevant 
jurisdictional clauses. A special jurisdictional issue exists however, not on 
Pakistan’s “Application” to the Council, but on her “Complaint” (see para- 
graph 9, supra) ostensibly made under and by virtue of Section 1 of Ar- 
ticle II of the Transit Agreement, which reads as follows: 


A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall there- 
upon inquire into the matter, and shall call the States concerned into 
consultation. Should such consultation fail to resolve the difficulty, the 
Council may make appropriate findings and recommendations to the 
contracting States concerned. If thereafter a contracting State con- 
cerned shall in the opinion of the Council unreasonably fail to take 
suitable corrective action, the Council may recommend to the Assem- 
bly of the above-mentioned Organization that such contracting State 
be suspended from its rights and privileges under this Agreement until 
such action has been taken. The Assembly by a two-thirds vote may 
so suspend such contracting State for such period of time as it may 
deem proper or until the Council shall find that corrective action has 
been taken by such State. 


The special objection advanced by Pakistan to the existence of any right of 
appeal to the Court relative to Council action under this provision extends 
not merely to appeals about questions concerning the Council’s competence 
in the matter of “complaints” which the Council may be requested to ex- 
amine, but also to appeals regarding the eventual results of the Council's 
action under this same provision (i.e. its findings, recommendations, etc. ),— 
in short, appeals relating to the “ultimate merits” of the “complaint” as 
dealt with by the Council. The gravamen of Pakistan’s objection is in 
effect that the right of reference to the Council and thence by way of ap- 
peal to the Court, given by Section 2 of Article II, applies, in the context, 
only to a “disagreement . . . relating to the interpretation or application” 
of Section 1 itself, and not to the substance of the “complaint” the Council 
is requested to examine by reason of that Section, or to the outcome of 
what the Council does about it. In other words, provided the Council ap- 
plies Section 1 correctly, following the prescribed courses and taking the 
prescribed steps, the result is non-appealable, and so, a fortiori, would be 
any decision of the Council to assume jurisdiction in respect of a “com- 
plaint” made by virtue of this Section. 


20. The Court has no doubt that the situation contemplated by Section 1 
of Article II of the Transit Agreement is quite a different one from that of 
Article 84 of the Convention (and hence of Section 2 of Article II of the 
Transit Agreement),—so that whatever may be the exact legitimate range 
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of a “complaint” made under Section 1, its primary purpose must be to 
permit redress against legally permissible action that nevertheless causes 
injustice or hardship. In other words, the basic situation contemplated by 
Section 1 is where a party to the Agreement, although acting within its 
legal rights under the Treaties, has nevertheless caused injustice or hard- 
ship to another party—a case not of illegal action—not of alleged breaches 
of the Treaties—but of action lawful, yet prejudicial. In such a case it is 
to be expected that no right of appeal to the Court would lie,—for the find- 
ings and recommendations to be made by the Council under this Section 
would not be about legal rights or obligations: they would turn on con- 
siderations of equity and expediency such as would not constitute suitable 
material for appeal to a court of law. 


21. This is not to say that a “complaint” can never deal with matters that 
would primarily form the subject of an “application,” or allege illegalities 
as having caused the injustice or hardship complained of. But if it does so, 
then to that extent it necessarily assumes the character of an “application.” 
In short, it follows from the very nature of the distinction described in the 
preceding paragraph, that in so far as a “complaint” exceeds the bounds of 
the type of allegation contemplated by Section 1, and relates not to lawful 
action causing hardship or injustice, but to illegal action involving breaches 
of the Treaties, it becomes assimilable to the case of an “application” for the 
purposes of its appealability to the Court. Unless this were so, the follow- 
ing paradox would arise. If for the reasons urged on behalf of Pakistan, its 
“Complaint” were non-appealable, but the “Application” (which alleges a 
“disagreement” under both Convention and Transit Agreement, involving 
charges of breaches of these Treaties) were appealable, then, the Council 
having assumed jurisdiction in respect of both “Application” and “Com- 
plaint,” it would result that if the Court should allow the appeal on the 
“Application” (i.e. find that the Council has no jurisdiction to entertain it), 
nevertheless the non-appealable “Complaint” could and would still go on 
before the Council, although the issues it involved were almost identical. 
Therefore, although precluded by the Court’s decision from pronouncing on 
the question of the alleged breaches of the Treaties in respect of the “Ap- 
plication,” the Council would be able to make these very same pronounce- 
ments under the head of the “Complaint,” thus defeating the whole pur- 
pose of the Court’s decision which should have had the effect of preventing 
the Council pronouncing at all on the question of the alleged breaches. 
Naturally the Council would in any case be in no way prevented from deal- 
ing with those aspects of the matter that related to injustice and hardship. 


22. While drawing attention to the above considerations, the Court does not 
wish to make any final pronouncement on the theory of the matter because 
it recognizes that this is an area in which it may be difficult to draw hard 
and fast distinctions or say definitely on which side of the line a given case 
may fall. In the present one, however, the Court entertains no doubts at 
all. Pakistan’s “Application” and “Complaint” are set out in Annexes A and 
B of the Indian Memorial before the Court, and even a brief glance at them 
shows not only that the “Complaint” makes exactly the same charges of 
breaches of the Treaties as the “Application,” but that it does so in almost 
identical language. The same applies to the redress requested, except that 
the “Application” asks for damages and the “Complaint” does not. In all 
other respects the various remaining heads of redress are the same in both 
cases, 


23. It is evident therefore that this particular “Complaint” does not—or for 
the most part does not—relate to the kind of situation for which Section 1 
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of Article II was primarily intended, namely where the injustice and hard- 
ship complained of does not result from action by the other party concerned 
of a definitively illegal character, but where the Treaties are applied law- 
fully but prejudicially. In the present case it is abundantly clear, from the 
whole tenor of the “Complaint,” that although it does duly allege injustice 
and hardship (but so also does the “Application”), this injustice and hard- 
ship was such as resulted from action said to be illegal because in breach 
of the Treaties. 


24, Having regard to these considerations, the Court must hold the Coun- 
cil’s decision assuming jurisdiction in respect of Pakistan’s “Complaint” to 
be appealable in so far as it covers the same ground as the “Application.” 


25. To sum up on the question of the Court’s jurisdiction to entertain India’s 
appeal, the conclusion in respect both of Pakistan’s “Application” and of her 
“Complaint” to the Council must be that, for the reasons given above, the 
various objections made to the competence of the Court cannot be sustained, 
whether they are based on the alleged inapplicability of the Treaties as 
such, or of their jurisdictional clauses. Since therefore the Court is in- 
vested with jurisdiction under those clauses and, in consequence (see para- 
graphs 14-16 above), under Article 36, paragraph 1, and under Article 37, 
of its Statute, it becomes irrelevant to consider the objections to other pos- 
sible bases of jurisdiction. 


26. Before leaving this part of the case, and since this is the first time any 
matter has come to it on appeal, the Court thinks it useful to make a few 
observations of a general character on the subject. The case is presented 
to the Court in the guise of an ordinary dispute between States (and such 
a dispute underlies it). Yet in the proceedings before the Court, it is the 
act of a third entity—the Council of ICAO—which one of the Parties is 
impugning and the other defending. In that aspect of the matter, the ap- 
peal to the Court contemplated by the Chicago Convention and the Transit 
Agreement must be regarded as an element of the general régime estab- 
lished in respect of ICAO. In thus providing for judicial recourse by way 
of appeal to the Court against decisions of the Council concerning inter- 
pretation and application—a type of recourse already figuring in earlier 
conventions in the sphere of communications—the Chicago Treaties gave 
member States, and through them the Council, the possibility of ensuring a 
certain measure of supervision by the Court over those decisions. To this 
extent, these Treaties enlist the support of the Court for the good function- 
ing of the Organization, and therefore the first reassurance for the Council 
lies in the knowledge that means exist for determining whether a decision 
as to its own competence is in conformity or not with the provisions of the 
treaties governing its action. If nothing in the text requires a different con- 
clusion, an appeal against a decision of the Council as to its own jurisdic- 
tion must therefore be receivable since, from the standpoint of the super- 
vision by the Court of the validity of the Council's acts, there is no ground 
for distinguishing between supervision as to jurisdiction, and supervision as 
to merits. 


JURISDICTION OF THE Council or ICAO To ENTERTAIN 
THE MERITS OF THE CASE 


27. The Court now turns to the substantive issue of the correctness of the 
decisions of the Council dated 29 July 1971. The question is whether the 
Council is competent to go into and give a final decision on the merits of 
the dispute in respect of which, at the instance of Pakistan, and subject to 
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the present appeal, it has assumed jurisdiction. The answer to this ques- 
tion clearly depends on whether Pakistan's case, considered in the light of 
India’s objections to it, discloses the existence of a dispute of such a char- 
acter as to amount to a “disagreement . . . relating to the interpretation or 
application” of the Chicago Convention or of the related Transit Agreement 
(see paragraph 17, supra). If so, then prima facie the Council is com- 
petent. Nor could the Council be deprived of jurisdiction merely because 
considerations that are claimed to lie outside the Treaties may be involved 
if, irrespective of this, issues concerning the interpretation or application of 
these instruments are nevertheless in question. The fact that a defence on 
the merits is cast in a particular form, cannot affect the competence of the 
tribunal or other organ concerned,—otherwise parties would be in a posi- 
tion themselves to control that competence, which would be inadmissible. 
As has already been seen in the case of the competence of the Court, so 
with that of the Council, its competence must depend on the character of 
the dispute submitted to it and on the issues thus raised—not on those de- 
fences on the merits, or other considerations, which would become relevant 
only after the jurisdictional issues had been settled. It is desirable to stress 
these points because of the way, perfectly legitimate though it was, in 
which the Appeal has been presented to the Court. 


28. Before proceeding further, it will be convenient to re-state Pakistan’s 
claim in its simplest form, and without going into any details or side issues. 
It is to the effect that India, by N a a7 rather, strictly, refusing to 
allow overflight of her territory by Pakistan civil aircraft—was in breach of 
the Treaties, which Pakistan claims have never ceased to be applicable, and 
both of which conferred overflight rights, and certain landing rights, on 
Pakistan,—and that this suspension, or rather prohibition, did not take place, 
or was no longer taking place, in the particular circumstances—viz. “war” 
or declared “state of national emergency”—in which, according to Article 
89 of the Convention (cited infra, paragraph a. it could alone (so Paki- 
stan contends) be justified. Consequently the legal issue that has to be 
determined by the Court really amounts to this, namely whether the dis- 
pute, in the form in which the Parties placed it before the Council, and 
have presented it to the Court in their final submissions (supra, paragraph 
8), is one that can be resolved without any interpretation or application of 
the relevant Treaties at all. If it cannot, then the Council must be com- 
petent. 


29. In effect, India has sought to maintain that the dispute could be re- 
solved without any reference to the Treaties, and hence that, this being so, 
it is a dispute with which the Council can have no concern, and which lies 
entirely outside its competence. The claim that the Treaties are irrelevant 
to the present situation regarding Pakistan overflights is based on and in- 
volves the following main contentions: —~ 


(1) The Treaties are not in force, or they are suspended, because 


(a) they were or became terminated or suspended as between the 
Parties upon the outbreak of hostilities in 1965 and have never been 
revived, but were replaced by a “special régime” in respect of which 
the Council could have no jurisdiction, and according to which Paki- 
stan aircraft could only overfly India with prior permission (see as to 
this, paragraph 10, supra); 


(b) India in any case became entitled under general international law 
to terminate or suspend the Treaties as from January 1971, by reason 
of a material breach of them, for which Pakistan was responsible, aris- 
ing out of the hijacking incident that then occurred. 
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(2) The issue involved by the case presented to the Council by Pakistan 
is one of the termination or suspension of the Treaties, not of their inter- 
pretation or application which alone the Council is competent to deal 
with under the relevant jurisdiction clauses. This contention postulates 
that the notion of interpretation or application does not comprise that of 
termination or suspension. 


30. The first of these main contentions, under both its heads, clearly be- 
longs to the merits of the dispute into which the Court cannot go; but cer- 
tain preliminary points are relevant to the jurisdictional aspects of the case 
and to a correct appreciation of the Indian position in that respect. 


(a) As regards the contention that the Treaties were terminated or sus- 
pended, such notices or communications as there were on the part of India 
appear to have related to overflights rather than to the Treaties as such; 
although, admittedly, overflight rights constitute a major item of the Trea- 
ties, and a termination or suspension may well relate to part only of a treaty. 
Thus the Indian Note of 4 February 1971, following upon the hijacking 
incident, was in terms confined to suspending overflights. As regards the 
earlier period, from 1965 onwards, the statement made in the Indian Me- 
morial before the Court, paragraph 12, was to the effect that the “Conven- 
tion and the Transit Agreement as between the two States were .. . sus- 
pended wholly or in any event in relation to overflights and landings for 
non-traffic purposes” (emphasis added). 


(b) India does not appear at the time of the hijacking incident to have 
indicated which particular provisions of the Treaties—more especially of 
the Chicago Convention—were alleged to have been breached by Pakistan. 
She was not of course in any way obliged to do so at that stage, but the 
= is a material one on the jurisdictional issue for reasons to be stated 
ater (see Te paragraph 38). What was alleged in a Note of 3 February 
1971, preceding the above-mentioned Note of 4 February, was a “violation 
of all norms of international behaviour and of International Law.” In the 
same way, in the letters of 4 and 10 February addressed on behalf of the 
Government of India to the President of the Council of ICAO concerning 
the hijacking incident, Pakistan’s action was stated to be not in accordance 
with “international law and usage and custom”; and again, a “deliberate act 

. . dn violation of international law, usage and custom” (letter of 4 Feb- 
ruary); and similarly (letter of 10 February), to be “in clear violation of 
international law.” But with regard to the Treaties, all that was stated 
(letter of 4 February) was that Pakistan’s action was “contrary to the prin- 
ciples of the Chicago Convention and other international Conventions.” 
The only specific provisions mentioned were certain articles of the Tokyo 
and Hague Conventions about unlawful acts on board aircraft, and not 
provisions of the Chicago Convention or Transit Agreement. Later, in the 
Indian Preliminary Objections of 28 May 1971, made before the Council, 
the charge was of conduct which “amounted to the very negation of all the 
claims and objectives, the scheme and provisions of the Convention . 
and... Transit Agreement.” Similarly, in the proceedings before the 
Court, the charge of “material breach of treaty” was not particularized 
much more fully than in the language used in paragraph 27 of the Indian 
Memorial, where the hijacking incident was characterized as amounting to 
“a flagrant violation of international obligations relating to the assurance of 
safety of air travel, enjoined by the Convention and the Transit Agreement 
and also by .. .” (here several other conventions and instruments were 
specified ). 
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(c) As mentioned, the justification given by India for the suspension of 
the Treaties in February 1971 (if in fact anything other than a quasi-per- 
manent prohibition of overflights was involved) was not said to lie in the 
provisions of the Treaties themselves, but in a principle of general inter- 
national law, or of international treaty law, allowing of suspension or termi- 
nation on this ground—and the 1969 Vienna Convention on the Law of 
Treaties was in particular invoked. In consequence, so it was said, the 
Chicago Convention and Transit Agreement were irrelevant and had no 
bearing on the matter, because the Indian action had been taken wholly 
outside them, on the basis of general international law. 


31. In considering further the Indian contentions described in paragraph 
29 supra, a convenient point of departure will be the question mentioned 
in sub-paragraph (c) of paragraph 30 because, in the proceedings before 
the Court, this question assumed almost more prominence in the Indian 
arguments than any other. Furthermore, it involves a point of principle 
of great general importance for the jurisdictional aspects of this—or of any— 
case. This contention is to the effect that since India, in suspending over- 
flights in February 1971, was not invoking any right that might be afforded 
by the Treaties, but was acting outside them on the basis of a general prin- 
ciple of international law, “therefore” the Council, whose jurisdiction was 
derived from the Treaties, and which was entitled to deal only with matters 
arising under them, must be incompetent. Exactly the same attitude has 
been evinced in regard to the contention that the Treaties were suspended 
in 1965 and never revived, or were replaced by a special régime. The 
Court considers however, that for precisely the same order of reason as has 
already been noticed in the case of its own jurisdiction in the present case, 
a mere unilateral affirmation of these contentions—contested by the other 
party—cannot be utilized so as to negative the Councils jurisdiction. The 
point is not that these contentions are necessarily wrong but that their 
validity has not yet been determined. Since therefore the Parties are in 
disagreement as to whether the Treaties ever were (validly) suspended or 
replaced by something else; as to whether they are in force between the 
Parties or not; and as to whether India’s action in relation to Pakistan over- 
flights was such as not to involve the Treaties, but to be justifiable aliter et 
aliunde;—these very questions are in issue before the Council, and no con- 
clusions as to jorisdiction can be drawn from them, at least at this stage, so 
as to exclude ipso facto and a priori the competence of the Council. 


32. To put the matter in another way, these contentions are essentially in 
the nature of replies to the charge that India is in breach of the Treaties: 
the Treaties were at the material times suspended or not operative, or re- 
placed,—hence they cannot have been infringed. India has not of course 
claimed that, in consequence, such a matter can never be tested by any 
form of judicial recourse. This contention, if it were put forward, would 
be equivalent to saying that questions that prima facie may involve a given 
treaty, and if so would be within the scope of its jurisdictional] clause, could 
be removed therefrom at a stroke by a unilateral declaration that the treaty 
was no longer operative. The acceptance of such a proposition would be 
tantamount to opening the way to a wholesale nullification of the practical 
value of jurisdictional clauses by allowing a party first to purport to termi- 
nate, or suspend the operation of a treaty, and then to declare that the 
treaty being now terminated or suspended, its jurisdictional clauses were in 
consequence void, and could not be invoked for the purpose of contesting 
the validity of the termination or suspension,—whereas of course it may be 
precisely one of the objects of such a clause to enable that matter to be 
adjudicated upon. Such a result, destructive of the whole object of ad- 
judicability, would be unacceptable. 
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33. The Court now proceeds to the last main category of Indian contention 
which, though more nearly relevant to the purely jurisdictional issue than 
those so far discussed, is nonetheless, like them, closely bound up with the 
merits. This contention is to the effect that Article 84 of the Chicago Con- 
vention, and hence by reference Section 2 of Article II of the Transit Agree- 
ment, only allows the Council to entertain disagreements relating to the 
“interpretation or application” of these instruments,—whereas (according to 
India) what is involved in this case is not any question of the interpretation 
or application of the Treaties, but of their termination or suspension,—and 
since (so India contends) the notion of interpretation or application does 
not extend to that of termination or suspension, the Council’s competence is 
automatically excluded. Alternatively expressed, the Indian contention is 
that, since the Treaties have been terminated or suspended, it follows 
ex hypothesi that no question of their interpretation or application can 
arise, such as alone the Council would be competent to consider: non- 
existent treaties cannot be interpreted or applied. 


34. It is evident that this contention, although getting much nearer to the 
real issue of what the Council can properly take cognizance of under the 
jurisdictional clauses of the Treaties, having regard to their actual word- 
ing, involves the same underlying assumption that the Treaties have in fact 
been (validly) terminated or suspended, and also that a unilateral act or 
allegation of India’s in that sense suffices. In consequence three strands to 
this Indian contention can be seen to be interwoven: (i) the Treaties are 
terminated or suspended, so they cannot be interpreted or applied at all; 
(ii) the question whether they have been (validly) terminated or sus- 
pended, is not one of interpretation or application; (iii) in any event the 
answer to that question depends on considerations lying outside the Trea- 
ties altogether. On each of these grounds India contends that the issues 
involved are not within the Council’s terms of reference which are limited 
to interpreting and applying the Treaties. Once more it is evident that, 
with respect to all three strands of this Indian contention, with the possible 
exception of certain aspects of the second one, the argument involves and 
depends upon questions of merits. In relation to it, the Parties debated at 
considerable length whether the notion of the interpretation and applica- 
tion of a treaty can, at least in some circumstances, embrace that of a termi- 
nation or suspension of it; and also as to whether any inherent limitations 
on the powers of the Council to deal with certain types of legal questions 
must be presumed. But until it has been determined by the proper means 
that what is involved is indeed an issue solely of termination or suspension 
of the Treaties, and further that no question of their interpretation or ap- 
plication arises or can arise (and this is the only real issue involved here), 
the problem of whether the one notion is comprised by the other can, for 
present purposes, be regarded as hypothetical. 


35. Thus far, only the negative aspects of the case have been examined; 
that is, the reasons why the various contentions so far considered do not 
have any real bearing on the question of the competence of the Council. 
It is now time to turn to the positive aspects, from which it will appear not 
only that Pakistan’s claim discloses the existence of a “disagreement .. . 
relating to the interpretation or application” of the Treaties, but also that 
India’s defences equally involve questions of their interpretation or appli- 
cation. 


36. The nature of Pakistan’s “Application” and “Complaint” to the Council, 
the full texts of which are set out in Annexes A and B of the Indian Me- 
morial in the proceedings before the Court, has already been indicated in 
general terms in the discussion (supra, paragraph 22) about the Court’s 
jurisdiction to entertain the appeal on Pakistan’s “Complaint.” Specific 
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provisions of the Treaties—in particular Article 5 of the Convention and 
Section 1 of Article I of the Transit Agreement—were cited by Pakistan as 
having been infringed by India’s denial of overflight rights. The existence 
of a “disagreement” relating to the application of the Treaties was affirmed. 
There can therefore be no doubt about the character of the case presented 
by Pakistan to the Council. It was essentially a charge of breaches of the 
Treaties,—and in order to determine these, the Council would inevitably be 
obliged to interpret and apply the Treaties, and thus to deal with matters 
unquestionably within its jurisdiction. (As will be seen later—infra, para- 
graphs 38-43—the underlying issue of the continued applicability of the 
Treaties themselves, is one that would equally require an examination of 
certain provisions of them both.) 


37. India also, in the terms indicated in paragraph 30 (b) supra, has made 
charges of a material breach of the Convention by Pakistan, as justifying 
India in purporting to put an end to it, or suspend its operation and that of 
the Transit Agreement. Thus the case is one of mutual charges and coun- 
ter-charges of breach of treaty which cannot, by reason of the very fact 
that they are what they are, fail to involve questions of the interpretation 
and application of the treaty instruments in respect of which the Peaches 
are alleged. It is however possible to be more specific than this, for not 
only do Pakistan’s claims cite particular articles of the Treaties, but both 
India’s counter-charges and her defences to those of Pakistan, can be seen 
to involve various treaty provisions. These will now be considered in turn, 


38. In the first place, India’s allegation of a material breach of the Treaties 
by Pakistan, as justifying India in treating them as terminated or suspended, 
is inherently and by its very nature, one that must involve the examination 
of the Treaties in order to see whether, according to the definition of a ma- 
terial breach of treaty contained in Article 60 of the 1960 Vienna Conven- 
tion on the Law of Treaties, there has been (paragraph 3 (b)) a violation 
by Pakistan of “a provision essential to the accomplishment of the object or 
purpose of the Treaty.” The fact that, as has been seen in paragraph 30 
(b) supra, India has in very comprehensive language alleged a material 
breach of the Treaties, can only increase the need for considering what 
particular provisions are involved by this allegation. Even if the allega- 
tion, because of its generality, is to be regarded as one of conduct on the 
part of Pakistan amounting to a complete “repudiation of the treaty” (see 
paragraph 3 (a) of Article 60 of the Vienna Convention), it would still be 
necessary to examine the Treaties in order to see whether, in relation to 
their provisions as a whole, and in particular those relating to the “safety 
of air travel” which India herself invoked (end of paragraph 30 (b) supra), 
Pakistan’s conduct must be held to constitute such a repudiation. 


39. Next, as regards the Indian claim that the Treaties had been replaced 
by a special régime, it seems clear that certain provisions of the Chicago 
Convention must be involved whenever two or more parties to it purport to 
replace the Convention, or some part of it, by other arrangements made be- 
tween themselves. These provisions read as follows: 


Article 82 
(first sentence) 


Abrogation of Inconsistent Arrangements 


The Contracting States accept this Convention as abrogating all obli- 
gations and understandings between them which are inconsistent with 
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its terms, and undertake not to enter into any such obligations and 
understandings. 


Article 83 
Registration of New Agreements 


Subject to the provisions of the preceding Article, any contracting 
State may make arrangements not inconsistent with the provisions of 
this Convention. Any such arrangement shall be forthwith registered 
with the Council, which shall make it public as soon as possible. 


There is no need for comment here, except to say that any special régime 
instituted between the Parties, and more especially any disagreement (such 
as there certainly is) concerning its existence and effect, would immediately 
raise issues calling for the interpretation and application by the Council of 
the above-quoted provisions. 


40. Finally, as regards the contention which formed the sub-stratum of the 
whole Indian position, namely that the Treaties were or became terminated 
or suspended between the Parties, Pakistan, in the course of the proceedings 
before the Court, contended that these matters by no means lay outside the 
ambit of the Treaties but were, on the contrary, regulated, at least im- 
plicitly, by two provisions of the Convention, Articles 89 and 95, which 
read as follows: 


Article 89 
War and Emergency Conditions 


In case of war, the provisions of this Convention shall not affect the 
freedom of action of any of the contracting States affected, whether as 
belligerents or as neutrals. The same principle shall apply in the case 
of any contracting State which declares a state of national emergency 
and notifies the fact to the Council. 


Article 95 
Denunciation of Convention 


(a) Any contracting State may give notice of denunciation of this 
Convention three years after its coming into effect by notification ad- 
dressed to the Government of the United States of America, which 
shall at once inform each of the contracting States. 

(b) Denunciation shall take effect one year from the date of the 
receipt of the notification and shall operate only as regards the State 
effecting the denunciation. 


(A provision having broadly the same effect as Article 95 of the Conven- 
tion appears in the Transit Agreement as Article III; and Article I of this 
Agreement (Sections 1 and 2) covers the same sort of ground as Article 89 
of the Convention so far as concerns rights of overflight and of landing for 
non-traffic purposes. These Articles need not be quoted here.) 


41. In connexion with the provisions cited in the preceding paragraph, 
Pakistan pleaded the rule (approved by the Court in the North Sea Conti- 
nental Shelf cases—I.C.]. Reports 1969, Judgment, paragraph 28), accord- 
ing to which, when an agreement or other instrument itself provides for the 
way in which a given thing is to be done, it must be done in that way or 
not at all. On this basis Pakistan contended that not only was there no 
provision for the suspension of the Convention as such, but that this pos- 
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sibility was impliedly excluded by Articles 89 and 95. All that was afforded 
(by Article 89) was a right in certain specified circumstances to disregard 
the Convention, and temporarily to stop granting the rights it provided for. 
As soon as these circumstances ceased to exist (as, in the instant case, Paki- 
stan contended that they had), this licence to disregard came to an end, 
and the obligation to resume the full operation of the rights provided for 
by the Convention automatically revived. Such was Pakistan’s contention. 


42, In the proceedings before the Court, India gave a different interpreta- 
tion of this provision. This was, broadly, that Article 89 was a mere en- 
abling, or in a certain sense saving, clause, the object of which was to make 
it clear that the Convention left intact, and was not intended to affect, the 
rights which in certain circumstances the parties might derive from sources 
outside the Convention, under general international law or otherwise. The 
Article was (so India said) an example of, or equivalent to, a type of clause 
often found in treaties, to the effect that the provisions of the treaty were 
without prejudice to the rights ab extra of the Parties in certain respects: 
it had no direct bearing on the present case. 


43, The Court must obviously refrain from pronouncing on the validity or 
otherwise of the opposing views of the Parties as to the object and correct 
interpretation of Articles 89 and 95, since this touches directly upon the 
merits of the case. But this opposition cannot but be indicative of a direct 
conflict of views as to the meaning of the Articles, or in other words of a 
“disagreement . . . relating to the interpretation or application of [the] 
Convention”;—and if there is even one provision—and especially a pro- 
vision of the importance of Article 89—as to which this is so, then the 
Council is invested with jurisdiction, were it but the only such provision to 
be found, which is clearly not the case. However, the Court having thus 
decided that the Council is competent, is not called upon to define further 
ae aet extent of that competence, beyond what has already been in- 
icated. 


44. There is one more matter which the Court has to consider. It was 
strenuously argued on behalf of India, though denied by Pakistan, that, 
irrespective of the correctness in law or otherwise of the Councils decision 
assuming jurisdiction in the case, from which India is now appealing, it was 
vitiated by various procedural irregularities, and should accordingly, on 
that ground alone, be declared null and void. The argument was that, but 
for these alleged irregularities, the result before the Council would or might 
have been different. Consequently, it was said, if the Court endorsed the 
Indian view as to the existence of these procedural irregularities, it should 
refrain from now pronouncing on the question of the Councils jurisdiction, 
declare the latter’s decision null and void, and send the case back to it for 
re-decision on the basis of a correct procedure. 


45. The Court however does not deem it necessary or even appropriate to 
go into this matter, particularly as the alleged irregularities do not prejudice 
in any fundamental way the requirements of a just procedure. The Court’s 
task in the present poceedings is to give a ruling as to whether the Council 
has jurisdiction in the case. This is an objective question of law, the answer 
to which cannot depend on what occurred before the Council. Since the 
Court holds that the Council did and does have jurisdiction, then, if there 
were in fact procedural irregularities, the position would be that the Council 
would have reached the right conclusion in the wrong way. Nevertheless 
it would have reached the right conclusion. If, on the other hand, the 
Court had held that there was and is no jurisdiction, then, even in the 
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absence of any irregularities, the Councils decision to assume it would have 
stood reversed. 


46. For these reasons, 
Tue Court, 
by thirteen votes to three, 


(1) rejects the Government of Pakistan’s objections on the question of 
its competence, and finds that it has jurisdiction to entertain India’s appeal; 


by fourteen votes to two, 


2) holds the Council of the International Civil Aviation Organization 
to be competent to entertain the Application and Complaint laid before it 
by the Government of Parkistan on 3 March 1971; and in consequence, 
rejects the appeal made to the Court by the Government of India against 
the decision of the Council assuming jurisdiction in those respects. 


[President Sm MUHAMMAD ZAFRULLA KHAN appended a Declaration in 
which he expressed his inability to agree with the Court that it had jurisdic- 
tion over such an appeal against a decision of the ICAO Council’; but 
concurred fully in the finding of the Court that the ICAO Council has 
jurisdiction to entertain the Application and Complaint laid before it by 
Pakistan March 3, 1971. In his Declaration Judge Lacus concurred in the 
Judgment but commented upon the Court’s interpretation of the Agree- 
ments. Judges Petren, Onyeama, Dillard, de Castro, and Jiménez de 
Aréchaga gave Separate Opinions. Judge Morozov and Judge ad hoc 
Nagendra Singh gave dissenting opinions. ] 


Interim measures of protection—Jurisdiction of International Court of 
Justice—Icelandic 50-mile exclusive fisheries claim. 


FISHERIES JURISDICTION (UNITED KINGDOM or GREAT BRITAIN AND NORTHERN 
IRELAND v. IcELAND), INTERIM Protection. I.C.J. Reports, 1972, p. 12. 
International Court of Justice.” Order of Aug. 17, 1972. 


The International Court of Justice, . 


7 Judges Petren and Onyeama in their Separate Opinions also expressed the view that 
the Court lacked jurisdiction to entertain the appeal. 

8 Judge Dillard commenced his Separate Opinion by stating: “I am in fundamental 
agreement with the conclusions reached by the Court and the reasons supporting them. 
In this separate opinion I wish, first, merely to make certain general observations in fur- 
ther support of the Court’s Judgment and second, to indicate that the decision confirm- 
ing the jurisdiction of the ICAO Council can also call on general principles of law 
recognized in many jurisdictions.” 

1 Excerpted and digested by Wm. W. Bishop, Jr. 

The almost identical order of the same date in the Fisheries Jurisdiction Case brought 
by the Federal Republic of Germany against Iceland is reported in [1972] ICJ Rer. 30. 
Vice-President Ammoun and Judges Forster and Jiménez de Aréchaga made the same 
joint declaration: Judge Padilla Nervo gave a dissenting opinion very similar to that 
he gave in the case brought by the United Kingdom. In both Orders the English 
text is authoritative. 

2 Composed for this case, and that referred to in the preceding footnote, of President 
Sir Muhammad Zafrulla Khan; Vice-President Ammoun; and Judges Fitzmaurice, Padilla 
Nervo, Forster, Gros, Bengzon, Petren, Lachs, Onyeama, Dillard, Ignacio-Pinto, de 
Castro, Morozov, and Jiménez de Aréchaga. 
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Having regard to Articles 41 and 48 of the Statute of the Court, 
Having regard to Article 61 of the Rules of the Court, 


Having regard to the Application by the United Kingdom of Great Britain 
and Northern Ireland filed in the Registry of the Court on 14 April 1972, 
instituting proceedings against the Republic of Iceland in respect of a 
dispute concerning the proposed extension by the Government of Iceland 
of its fisheries jurisdiction, by which the Government of the United Kingdom 
asks the Court to declare that Iceland’s claim to extend its exclusive fisheries 
jurisdiction to a zone of 50 nautical miles around Iceland is without founda- 
tion in international law, 


Makes the following Order: 


1, Having regard to the request dated 19 July 1972 and filed in the 
Registry the same day, whereby the Government of the United Kingdom, 
relying on Article 41 of the Statute and Article 61 of the Rules of Court, 
asks to the Court to indicate, pending the final decision in the case brought 
before it by the Application of 14 April 1972, the following interim measures 
of protection: € 


(a) The Government of Iceland should not seek to enforce the regula- 
tions referred to in paragraph 4 [of the request] against, or other- 
wise interfere or threaten to interfere with, vessels registered in the 
United Kingdom fishing outside the 12-mile limit agreed on by the 
parties in the Exchange of Notes between the Government of the 
United Kingdom and the Government of Iceland dated 11 March 
1961 (as set out in Annex A to the said Application); 


(b) the Government of Iceland should not take or threaten to take 
in their territory (including their ports and territorial waters) or 
inside the said 12-mile limit or elsewhere measures of any kind 


3 In the case of the German Federal Republic the requested interim measures were 
as follows: 


(a) The Federal Republic of Germany and the Republic of Iceland should 
each of them ensure that no action of any kind is taken which might aggravate 
or extend the dispute submitted to the Court. 


(b) The Republic of Iceland should refrain from taking any measure pur- 
porting to enforce the Regulations issued by the Government of Iceland on 14 July 
1972 against or otherwise interfering with vessels registered in the Federal Republic 
of Germany and engaged in fishing activities in the waters of the high seas around 
Iceland outside the 12-miles limit of fisheries jurisdiction agreed upon in the 
Exchange of Notes between the Government of the Federal Republic of Germany 
and the Government of Iceland dated 19 July 1961. 


(c) The Republic of Iceland should refrain from applying or threatening 
to apply administrative, judicial or other sanctions or any other measures against 
ships zepi tered in the Federal Republic of Germany, their crews or other related 
persons because of their having been engaged in fishing activities in the waters 
of the high seas around Iceland outside the 12-mile limit as referred to in 
paragraph 22(b) [of the request]. 


(d) The Federal Republic of Germany should ensure that vessels registered 
in the Federal Republic of Germany do not take more than 120,000 metric tons of 
fish in any one year from the ‘Sea Area of Iceland’ as defined by the International 
Council for the Exploration of the Sea as area Va (as marked on the map [annexed 
to the request] as Annex B). 


(e) The Federal Republic of Germany and the Republic of Iceland should 
each of them ensure that no action is taken which might prejudice the rights of 


the other party in respect of the carrying out of whatever decision on the merits 
the Court may subsequently render. 
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against any vessels registered in the United Kingdom, or against 
persons connected with such vessels, being measures which have 
as their purpose or effect the impairment of the freedom of such 
vessels to fish outside the said 12-mile limit. 


(c) in conformity with sub-paragraph (a) above, vessels registered 
in the United Kingdom should be free, save in so far as may be 
provided for by arrangements between the Government of the 
United Kingdom and the Government of Iceland such as are 
referred to in paragraph 21 (b) of the said Application, to fish as 
heretofore in all parts of the high seas outside the said 12-mile 
limit, but the Government of the United Kingdom should ensure 
that such vessels do not take more than 185,000 metric tons of fish 
in any one year from the sea area of Iceland, that is to say, the 
area donned by the International Council for the Exploration of 
the Sea as area Va and so marked on the map attached [to the 
request] at Annex B2; 


(d) the Government of the United Kingdom and the Government 
of Iceland should each seek to avoid circumstances arising which 
are inconsistent with the foregoing measures and which are capable 
of aggravating or extending the dispute submitted to the Court; and 


(e) in conformity with the foregoing measures, the Government of the 
United Kingdom and the Government of Iceland should each 
ensure that no action is taken which might prejudice the rights of 
the other party in respect of the carrying out of whatever decision 
on the merits the Court may subsequently render’ ; 


2. Whereas the Government of Iceland was notified of the filing of the 
Application instituting proceedings, on the same day, and a copy thereof was 
at the same time transmitted to it by air mail; 


3. Whereas the submissions set out in the request for the indication of 
interim measures of protection were on the day of the request communicated 
to the Government of Iceland, by telegram of 19 July 1972, and a copy of 
the request was at the same time transmitted to it by express air mail, and 
in the telegram and the letter it was indicated that the Court, in accordance 
with Article 61, paragraph 8, of the Rules of Court, was ready to receive 
the observations of the Government of Iceland on the request in writing, and 
would hold hearings, opening on 1 August at 10 a.m., to hear the observa- 
tions of the Parties on the request; 


4. Whereas the Application founds the jurisdiction of the Court on Article 
36, paragraph 1, of the Statute and on an Exchange of Notes between the 
Governments of Iceland and of the United Kingdom dated 11 March 1961; ¢ 


5. Whereas by a letter dated 29 May 1972 from the Minister for Foreign 
Affairs of Iceland, received in the Registry on 31 May 1972, the Government 
of Iceland asserted that the agreement constituted by the Exchange of Notes 
of 11 March 1961 was not of a permanent nature, that its object and purpose 
had been fully achieved, and that it was no longer applicable and had 
terminated; that there was on 14 April 1972 no basis under the Statute of 
the Court to exercise jurisdiction in the case; and that the Government of 
Iceland, considering that the vital interests of the people of Iceland were 
involved, was not willing to confer jurisdiction on the Court, and would not 
appoint an Agent; 


4In the case of the German Federal Republic the date of the Exchange of Notes was 
July 19, 1961. 
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6. Whereas by a telegram dated 28 July 1972, received in the Registry of 
the Court on 29 July, the Minister for Foreign Affairs of Iceland, after 
reiterating that there was no basis under the Statute for the Court to exercise 
jurisdiction in the case to which the United Kingdom Application referred, 
stated that there was no basis for the request for provisional measures and 
that, without prejudice to any of its previous arguments the Government of 
Iceland objected specifically to the indication of provisional measures by the 
Court under Article 41 of the Statute and Article 61 of the Rules of Court 
in the present case, where no basis for jurisdiction was established; 


7. Whereas at the opening of the public hearing which had been fixed 
for 1 August 1972, there were prenl in court the Agent, counsel and other 
advisers of the Government of the United Kingdom; 


8. Having heard the observations of The Right Honourable Sir Peter 
Rawlinson, Q.C., M.P., Attorney-General, on behalf of the Government of 
the United Kingdom,’ on the request for provisional measures; 


9. Noting that the Government of Iceland was not represented at the 
hearing; 


10. Having taken note of the written replies given on 3 August 1972 by 
the Agent of the Government of the United Kingdom to questions put to him 
by the Court on 2 August 1972 on two points raised in the oral observations; 


11. Whereas according to the jurisprudence of the Court and of the Per- 
manent Court of International Justice the non-appearance of one of the 
parties cannot by itself constitute an obstacle to the indication of provisional 
measures, provided the parties have been given an opportunity of presenting 
their observations on the subject; 


12. Whereas in its message of 28 July 1972, the Government of Iceland 
stated that the Application of 14 April 1972 was relevant only to the legal 
position of the two States and not to the economic position of certain private 
enterprises or other interests in one of those States, an observation which 
seems to question the connection which must exist under Article 61, para- 
graph 1, of the Rules between a request for interim measures of protection 
and the original Application filed with the Court; 


13. Whereas in the Application by which the Government of the United 
Kingdom instituted proceedings, that Government, by asking the Court to 
adjudge that the extension of fisheries jurisdiction by Iceland is invalid, is 
in fact requesting the Court to declare that the contemplated measures of 
exclusion of foreign fishing vessels cannot be opposed by Iceland to fishing 
vessels registered in the United Kingdom; 


14. Whereas the contention of the Applicant that its fishing vessels are 
entitled to continue fishing within the above-mentioned zone of 50 nautical 
miles is part of the subject-matter of the dispute submitted to the Court, and 
the request for provisional measures designed to protect such rights is there- 
fore directly connected with the Application filed on 14 April 1972; ° 


5 The Court said that Prof. Dr. Giinther Jaenicke had spoken on behalf of the German 
Federal Republic. 

8 At this point in the case concerning the German Federal Republic the Court inserted 
a paragraph as follows: 


15. Whereas in its message of 28 July 1972, the Government of Iceland further 
recalled that the Federal Republic of Germany had only accepted the jurisdiction 
of the Court by its declaration of 29 October 1971, fear ented to the Registrar of 
the Court on 22 November 1971, after it had been notified by the Government of 
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15, Whereas on a request for provisional measures the Court need not, 
before indicating them, finally satisfy itself that it has jurisdiction on the 
merits of the case, yet it ought not to act under Article 41 of the Statute if the 
absence of jurisdiction on the merits is manifest; 


16. Whereas the penultimate paragraph of the Exchange of Notes between 
the Governments of Iceland and of the United Kingdom dated 11 March 
1961 reads as follows: 


The Icelandic Government will continue to work for the implementa- 
tion of the Althing Resolution of May 5, 1959, regarding the extension 
of fisheries jurisdiction around Iceland, but shall give to the United 
Kingdom Government six months’ notice of such extension and, in case 
of a dispute in relation to such extension, the matter shall, at the request 
of either party, be referred to the International Court of Justice; 


17. Whereas the above-cited provision in an instrument emanating from 
both Parties to the dispute appears, prima facie, to afford a possible basis 
on which the jurisdiction of the Court might be founded; 


18. Whereas the complaint outlined in the United Kingdom Application 
is that the Government of Iceland has announced its intention, as from 1 
September 1972, to extend unilaterally its exclusive jurisdiction in respect 
of the fisheries around Iceland to a distance of 50 nautical miles from the 
baselines mentioned in the 1961 Exchange of Notes; and whereas on 14 July 
1972 the Government of Iceland issued Regulations to that effect; 


19. Whereas the contention of the Government of Iceland, in its letter of 
29 May 1972, that the above-quoted clause contained in the Exchange of 
Notes of 11 March 1961 has been terminated, will fall to be examined by the 
Court in due course; 


20. Whereas the decision given in the course of the present proceedings 
in no way prejudges the question of the jurisdiction of the Court to deal 
with the merits of the case or any questions relating to the merits themselves 
and leaves unaffected the right of the Respondent to submit arguments 
against such jurisdiction or in respect of such merits; 


21. Whereas the right of the Court to indicate provisional measures as 
provided for in Article 41 of the Statute has as its object to preserve the 
respective rights of the Parties pending the decision of the Court, and pre- 
supposes that irreparable prejudice should not be caused to rights which 
are the subject of dispute in judicial proceedings and that the Court’s judg- 
ment should not be anticipated by reason of any initiative regarding the 
measures which are in issue; 


22. Whereas the immediate implementation by Iceland of its Regulations 
would, by anticipating the Court’s judgment, prejudice the rights claimed 
by the United Kingdom and affect the possibility of their full restoration 
in the event of a judgment in its favour; 


23. Whereas it is also necessary to bear in mind the exceptional depen- 
dence of the Icelandic nation upon coastal fisheries for its livelihood and 
economic development as expressly recognized by the United Kingdom in its 


Note addressed to the Foreign Minister of Iceland dated 11 March 1961; 


Iceland, in its aide-memoire of 31 August 1971, that the object and purpose of the 
roving for recourse to judicial settlement of certain matters had been fully 
achieved; i 





The following paragraphs have a number one greater than in the case involving the 
United Kingdom. 
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24, Whereas from this point of view account must be taken of the need 
for the conservation of fish stocks in the Iceland area; 


25. Whereas the total catch by United Kingdom vessels in that area in the 
year 1970 was 164,000 metric tons and in the year 1971 was 207,000 metric 
tons; and whereas the figure of 185,000 metric tons mentioned in the United 
Kingdom request for interim measures was based on the average annual 
catch for the period 1960-1969; 7 


26. Whereas in the Court’s opinion the average of the catch should, for 
purposes of interim measures, and so as to reflect the present situation con- 
cerning fisheries of different species in the Iceland area, be based on the 
available statistical information before the Court for the five years 1967— 
1971, which produces an approximate figure of 170,000 metric tons, 


Accordingly, 
Tue Court, 
by fourteen votes to one, 


(1) Indicates, pending its final decision in the proceedings instituted on 
14 April 1972 by the Government of the United Kingdom against the 
Government of Iceland, the following provisional measures: 


(a) the United Kingdom and the Republic of Iceland should each of 
them ensure that no action of any kind is taken which might aggravate 
or extend the dispute submitted to the Court; 

(b) the United Kingdom and the Republic of Iceland should each of 
them ensure that no action is taken which might prejudice the rights of 
the other Party in respect of the carrying out of whatever decision on the 
merits the Court may render; 

(c) the Republic of Iceland should refrain from taking any measures 

to enforce the Regulations of 14 July 1972 against vessels registered in the 
United Kingdom and engaged in fishing activities in the waters around 
Iceland outside the 12-mile fishery zone; 
(d) the Republic of Iceland should refrain from applying administra- 
tive, Date or other measures against ships registered’ in the United 
Kingdom, their crews or other related persons, because of their having 
engaged in fishing activities in the waters around Iceland outside the 12- 
mile fishery zone; 

(e) the United Kingdom should ensure that vessels registered in the 
United Kingdom do not take an annual catch of more than 170,000 metric 
tons of fish from the “Sea Area of Iceland” as defined by the International 
Council for the Exploration of the Sea as area Va; 

) the United Kingdom Government should furnish the Government 
of Iceland and the Registry of the Court with all relevant information, 
orders issued and arrangements made concerning the control and regula- 
tion of fish catches in the area. 


7 The corresponding paragraph in the German case reads: 


26. Whereas the total catch by vessels of the Federal Republic in that area in 
the year 1970 was 111,000 metric tons and in the year 1971 was 123,000 metric 
tons; and whereas the figure of 120,000 metric tons mentioned in the Federal 
Republic’s request for interim measures was based on the average annual catch for 
the period 1960-1969; 


8 Here and in paragraph (1){e) infra the figure is 119,000 metric tons in the German 
case. 
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(2) Unless the Court has meanwhile delivered its final judgment in the 
case, it shall, at an appropriate time before 15 August 1973, review the 
matter at the request of either Party in order to decide whether the fore- 
going measures shall continue or need to be modified or revoked. 


Vice-President AMMoUN and Judges FORSTER and JIMÉNEZ DE ARECHAGA 
make the following joint declaration: 


We have voted for this Order taking into account that the serious prob- 
lems of the contemporary law of the sea which arise in this case are part of 
the merits, are not in issue at the present stage of the proceedings and have 
not in any way been touched upon by the Order. When indicating interim 
measures the Court must only take into account whether, if action is taken 
by one of the Parties pending the judicial proceedings, there is likelihood 
oe irremediable damage to the rights which have been claimed before it 
and upon which it would have to adjudicate. It follows therefore that a 
vote for this Order cannot have the slightest implication as to the validity 
or otherwise of the rights protected by such Order or of the rights claimed 
by a coastal State dependent on the fish stock of its continental shelf or of 
a fishery zone. Those substantive questions have not been prejudged at all 
since the Court will, if it declares itself competent, examine them, after 
affording the Parties the opportunity of arguing their cases. 


[In his dissenting opinion Jupce Panta Nervo said in part: 


The Government of Iceland in its information and documents sent to the 
Court, has given well-founded reasons and explanations of its sovereign 
right to extend its fisheries jurisdiction to the entire continental shelf area. 

The coastal fisheries in Iceland have always been the foundation of the 
country’s economy. 

The coastal fisheries are the conditio sine qua non for the Icelandic econ- 
omy; without them the country would not have been habitable. 

Iceland rests on a platform or continental shelf whose outlines follow 
those of the country itself. In these shallow underwater terraces, ideal con- 
ditions are found for spawning areas and nursery grounds upon whose 
preservation and utilization the livelihood of the nation depends. It is in- 
creasingly being recognized that coastal fisheries are based on the special 
conditions prevailing in the coastal areas which provide the necessary en- 
vironment for the fishstocks. This environment is an integral part of the 
natural resources of the coastal State. 

The continental shelf is really the platform of the country and must be 
considered to be a part of the country itself. 

The vital interests of the Icelandic people are therefore at stake. They 
must be protected. 

The priority position of the coastal State has then always been recognized 
through the system of fishery limits. In the past these limits have to a 
great extent not been established with any regard to the interests of the 
coastal State. They owe their origin rather to the preponderant influence 
of distant water fishery nations, who wished to fish as close as possible to 
the shores of other nations, frequently destroying one area and then pro- 
ceeding to another. 


In a system of progressive development of international law the question 
of fishery limits has to be reconsidered in terms of the protection and utiliza- 
tion of coastal resources regardless of other considerations which apply to 
the extent of the territorial sea. The international community has increas- 
ingly recognized that the coastal fishery resources are to be considered as 
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a part of the natural resources of the coastal State. The special situation 
of countries who are overwhelmingly dependent on coastal fisheries, was 
generally recognized at both Geneva Conferences in 1958 and 1960. Since 
then this view has found frequent expression both in the legislation of vari- 
ous countries and in important political statements. The course of events 
is decidedly progressing in this direction. . 


Not only Iceland but many coastal States in all regions of the world, know 
by experience the harmful effects of the ever greater threat of highly de- 
veloped fishing effort near their shores, by foreign fishing fleets equipped— 
like rue modern trawlers of the United Kingdom—with sophisticated tech- 
nical gear. 


The arguments developed in the request for measures of protection and 
in the oral hearing of 1 August 1972 appear, in my view, to have as their 
real object the protection of the interests, financial or economic, of private 
fishing enterprises rather than the “rights” of the United Kingdom... . 


The most essential asset of coastal States is to be found in the living re- 
sources of the sea covering their continental shelf and in the fishing zone 
contiguous to their territorial sea, 


The progressive development of international law entails the recognition 
of the concept of the patrimonial sea, which extends from the territorial wa- 
ters to a distance fixed by the coastal State concerned, in exercise of its 
sovereign rights, for the purpose of protecting the resources on which its 
economic development and the livelihood of its people depends. 


This concept is not a new one. It has found expression in declarations by 
many governments proclaiming as their international maritime policy, their 
sovereignty and exclusive fisheries jurisdiction over the sea contiguous to 
their shores. 


There are nine States which have adopted a distance of 200 nautical miles 
from their shores as their exclusive fisheries jurisdiction. Some of them 
have enacted and enforced regulations to that effect since 20 years ago, 
when the “Santiago Declaration” was signed by the Governments of Chile, 
Ecuador and Peru in August 1952. 


My last observation is the following. The claim of irremediable dam- 
ages to the Applicant has not, in my opinion, been proved. They are only 
allegations that the fishing enterprises would suffer inanci losses and also 
allegations that the eating habits of people in the countries concerned will 
be disturbed. Such an argument cannot, in my opinion, be opposed to the 
sovereign rights of Iceland over its exclusive jurisdiction and the protection 
of the living resources of the sea covering its continental shelf. The Order 
does not strike, in my view, a fair balance between the two sides as re- 
quired by the relevant article of the Statute. .. .] 


Jurisdiction—foreign concessions—Libya—payment of guarantees 


Bosco Mmpre East On. Corp. v. BANK or AMERICA. 343 F.Supp. 1072. 
U.S. District Court, S.D. New York, March 28, 1972. 


Bosco Middle East Oil Corp. (Bosco), a Texas corporation, sought to 
enjoin Bank of America, Investitions und Handelsbank, Ag., and Sahara 
Bank of Tripoli (Sahara) from meeting the demand of the Libyan govern- 
ment for payment of guarantees in the amount of $307,000 for certain oil 
exploration concessions. Bosco had furnished the guarantees to the Libyan 
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Ministry of Petroleum through the defendant banks. Plaintiff argued that 
the Libyan Government’s demand for payment was part of a policy to 
confiscate American-owned property in that country. Plaintiff also urged 
that any controversy about the concessions must be submitted to arbitra- 
tion and that payment of the guarantees should be held in abeyance pend- 
ing completion of such proceedings. Bank of America contended that its 
part in the transaction only involved payment of the guarantees on demand 
as provided in the agreement thereon. Denying plaintiffs motion, District 
Judge Metzner pointed out that plaintiff was essentially trying to make de- 
fendants assume plaintiffs alleged claim against the Libyan Government 
which plaintiff apparently could not pursue directly because of the sover- 
eign immunity of that government. Plaintiffs theory of the case was mean- 
ingless, however, because the guarantees were already in the hands of 
Sahara and, hence, available to the government. Bank of America would 
have no better recourse against the Libyan Government in regard to the 
payment than plaintiff would, and there could not in any case be an effec- 
tive resolution of the case without the presence of the Libyan Government. 


Jurisdiction—NATO Status of Forces Agreement, 1951—obligation to return 
convicted servicemen to West Germany 


Howes v. Lamp. 459 F.2d 1211. 
U.S. Court of Appeals, District of Columbia, March 24, 1972. 

Appellants, members of the United States Army stationed in West Ger- 
many, were arrested in July 1970 on charges of attempted rape and other 
offenses against a West German national. The United States military au- 
thorities did not prosecute under the terms of the 1951 NATO Status of 
Forces Agreement (4 U.S.T. 1792, T.I.A.S. No. 2846, 199 U.N.T.S. 67). 
The West German authorities, after recalling a previous waiver of jurisdic- 
tion, tried the accused on the charges. They were convicted and sentenced 
to three years’ imprisonment. Their appeals were denied, and the sen- 
tences became final. Appellants were in the custody of United States mili- 
tary authorities during the trial and appellate proceedings. Before the 
latter terminated, they fied to the United States where they surrendered to 
Army representatives. They then brought an action to enjoin the military 
authorities in the United States from surrendering them to West Germany, 
and they requested a judgment declaring that such surrender was uncon- 
stitutional, 

Appellants argued that the judicial proceedings in the West German 
court violated the standards established in Article VII of the NATO Status 
of Forces Agreement as well as principles of the Constitution and of inter- 
national law. They contended inter alia that they did not receive a speedy 
trial as some five months elapsed between the institution of charges and the 
trial, that they were denied an American civilian attorney, and that the 
courtroom proceedings were hampered by inadequate translation. The 
District Court denied appellants’ application for a preliminary injunction 
and granted appellee’s motion to dismiss for want of a probable cause of 
action. In so ruling, the District Court held that it lacked power to grant 
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the relief sought in this case even if appellants had had a justiciable cause 
of action. The Court of Appeals affirmed this decision. 

While not denying the power of a Federal court to take cognizance of 
disputes involving foreign relations, Circuit Judge Robinson took the view 
that there was no basis for interference in this case, as German jurisdiction 
over the offenses and the offenders was fully established. Relying upon 
Neely v. Henkle (180 U.S. 109 (1901) ) (footnote by court; other footnotes 
omitted), he held that the surrender of an American national under treaty 
terms was “. . . unimpaired by an absence in the foreign judicial system of 
safeguards in all respects equivalent to those constitutionally enjoined upon 
American trials.” (459 F.2d 1211, 1219.) This rule was not affected by 
the fact that Neely concerned extradition for the purpose of trial whereas 
the instant case concerned surrender for the purpose of executing a sen- 
tence. The court pointed out that examination of judicial proceedings in 
a foreign country was beyond its power of review, although such matters 
were open to diplomatic negotiation or other Executive action. 


Jurisdiction—validity of Trading with the Enemy Act and Foreign Assets 
Control Regulations—licensing requirement for publications from People’s 
Republic of China received in United States via North Vietnam 

Veterans and Reservists for Peace in Vietnam v. RecionaL COMMISSIONER 

or Customs, Recion II. 459 F.2d 676; cert. denied 93 S. Ct. 232 
(Oct. 16, 1972). 

U.S. Court of Appeals, 3d Circuit, May 4, 1972. 

Plaintiff, an unincorporated association, was notified by the Regional 
Commissioner of Customs of the arrival of a shipment of publications from 
the People’s Republic of China via North Vietnam and was requested to 
secure a license for their release. Plaintiff refused to apply for the license 
and brought, instead, an action for injunctive relief with a motion for sum- 
mary judgment, or in the alternative, for a preliminary injunction and sub- 
mission of the issue to a three-judge district court (28 U.S.C, §§2282, 2284, 
cited by court), contending that Section 5(b) of the Trading with the 
Enemy Act (50 U.S.C. App. §5(b), cited by court) and Part 500 of the 
Foreign Assets Control Regulations (31 C.F.R. Part 500, cited by court) 
were unconstitutional in that they amounted to an unlimited delegation of 
legislative power to administrative authorities and that they interfered with 
the First Amendment rights of the addressee by compelling him to take 
overt action in order to obtain these publications. Defendants cross moved 
for summary judgment. The District Court granted defendant’s motion. 
The Court of Appeals affirmed this decision. 

At the outset, Circuit Judge Adams observed that the statute contained 
two limitations “(1) it becomes operative only during ‘the time of war’ or 
‘any other period of national emergency declared by the President,’ and 
(2) it applies only to ‘property in which any foreign country or any na- 
tional thereof has or has had any interest?” (459 F.2d 676, 679.) The 
purpose of the statute in the context of United States relations with North 
Vietnam was hardly at issue. Nor could Section 5(b) be said to infringe 
upon plaintiffs First Amendment rights directly. The court said: 
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[It] does not directly regulate First Amendment protected material, 
rather it controls transactions concerning property in which an enemy 
has an economic interest. The pe of the statute is clear on its 
face, and therefore provides guidance to the delegate with regard to 
the exercise of his functions. (Ibid., 681.) 


Neither Section 5(b) nor Part 500 of the regulations could be shown to 
constitute a prior restraint upon the exercise of First Amendment rights, as 
there was no evidence of a grant of unlimited discretion to the administra- 
tive authorities in the licensing process. 


CURRENT DEVELOPMENTS, 1972 


Berk v. Laird, 429 F.2d 302 (2d Cir., June 19, 1970), 65 AJIL 401 (1971); 
cert. denied sub nom. Orlando v. Laird, 404 U.S. 869 (Oct. 12, 1971). 


In re Estate of Horman, 90 Cal. Rptr. 439 (Ct. App., 4th Dist., Dec. 10, 
1970), 65 AJIL 615 (1971); afd. 95 Cal. Rptr. 433 (S.Ct. Cal., June 10, 
1971) adopting opinion of Court of Appeals; cert. denied sub nom. 
Gumen v. California, 404 U.S. 1015 (Jan. 10, 1972). 


Garcia-Guillern v. United States, 450 F.2d 1189 (5th Cir., Nov. 4, 1971; reh. 
denied, Nov. 29, 1971), 66 AJIL 629 (1972); cert. denied, 405 U.S. 989 
(Mar. 20, 1972). 


Globemaster, Inc. v. United States, Court No. 71-3-00003 (Customs Ct., 
Mar. 8, 1972), 66 AJIL 634 (1972); citation in reports, 340 F.Supp. 974. 


Isbrandtsen Tankers, Inc. v. President of India, 446 F.2d 1198 (2d Cir., July 
27, 1971), 66 AJIL 396 (1972); cert. denied, 404 U.S. 985 (Dec. 7, 1971). 


Jolley v. Immigration and Naturalization Service, 441 F.2d 1245 (5th Cir., 
Ph) 12, 1971), 66 AJIL 187 (1972); cert. denied, 404 U.S. 946 (Nov. 9, 
971). 


Joseph Muller Corp. Zurich v. Société Anonyme de Gérance et D’Armement, 
451 F.2d 727 (2d Cir., Nov. 11, 1971), 66 AJIL 626 (1972); cert. denied, 
406 U.S. 908 (April 24, 1972). 


Mandel v. Mitchell, 325 F.Supp. 620 (E.D.N.Y., March 18, 1971), 66 AJIL 
630 (1972); probable jurisdiction noted, 404 U.S, 1013 (Jan. 10, 1972). 


Simons v. United States, 333 F.Supp. 855 (S.D.N.Y., May 24, 1971), affd. 
40 U.S.L.W. 2389 Cir., Dec, 13, 1971); 66 AJIL 632 (1972); citation 
in reports, 452 F.2d 1110. 


United States v. City of Glen Cove, 322 F.Supp. 149 (E.D.N.Y., Jan. 7, 
ae D AJIL 832 (1971); afd. per curiam, 450 F.2d 884 (2d Cir., Nov. 


Williams v. Rogers, 449 F.2d 513 (8th Cir., Sept. 28, 1971), 66 AJIL 402 
(1972); cert. denied, 405 U.S. 926 (Feb. 22, 1972). 


Book Reviews AND NOTES 


American International Law Cases, 1783-1968. Edited by Francis Deak. 
Dobbs Ferry, N.Y.: Oceana. Vol. I, pp. xxvii, 484 (1971); Vol. H, pp. 
xiii, 495 (1971); Vol. III, pp. vii, 489 (1972). $20.00 per volume. 


This series of volumes collecting judicial decisions of courts within the 
United States was prepared by the late Dr. Francis Deak, then Visiting 
Professor of International Law at Rutgers—Camden Law School, and the 
first volume was published prior to the death of this distinguished inter- 
national lawyer and longtime member of the American Society of Interna- 
tional Law, whom so many of us have looked upon as a friend. The pub- 
lishers are bringing out the remaining volumes with the guidance of the 
Advisory Committee, chaired by Professor R. R. Baxter. 

The editor has carefully collected, and published in photographic repro- 
duction from standard printed reports, the texts of cases dealing with inter- 
national law which have been decided by the courts of the United States of 
America, both federal and state. The cases are arranged in broad subject- 
matter sections, subdivided into chapters, and then within each chapter 
there are three parts containing respectively United States Supreme Court 
decisions, decisions of other federal courts, and state court decisions. Within 
each part the arrangement is chronological. The successive sections are: 
I. International Law in General (nature, sources, application, subjects of 
international law, recognition, effects of changes of government and of 
sovereignty, and relation of international law to domestic law); II. Control 
of Resources (territory, boundaries, etc.); IJI. Jurisdiction (territorial juris- 
diction, sovereign immunity, act of state, and extraterritorial jurisdiction); 
IV. Diplomatic and Consular Intercourse; V. Treaties; VI. Control of Per- 
sons (including nationality, state responsibility, and extradition); VII. Inter- 
national Organizations; and VIII. War, Belligerency and Neutrality. 

Volumes I and II, and the first part of volume III, are devoted to “Inter- 
national Law in General.” In the editor’s classification, this section covers 
a large proportion of the national court decisions dealing with international 
law. The remainder of volume III covers that part of “Control of Re- 
sources” dealing with state territory. The first case reproduced in volume I 
is the familiar Thirty Hogsheads of Sugar v. Boyle, 9 Cr. (13 U.S.) 191 
(1815). 

The cases are reported in full, with little annotation except the editor’s 
notes which identify more clearly treaties sometimes cited by courts in a 
way that makes it difficult to identify and locate the document. Occasion- 
ally a case not reprinted in the volumes is referred to as being more or less 
identical with a decision that is reproduced. 

Concerning his selection of cases, Dr. Deák writes: “The editor omitted 
cases which do not contain any real discussion of international law, those 
which refer to international law but are decided on some other ground, and 
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those which rest on the authority of a prior decision. On the other hand, 
opinions which do not openly invoke international law rules but obviously 
apply such rules in deciding the issue have been included. Significant con- 
curring and dissenting opinions are of course reproduced.” 1 

In his introduction, Deak well states that “it is fair to say that of the three 
coordinate branches of the United States Government, the judiciary has 
done far the most for the interpretation, the application and the growth of 
international law.”? While some might feel that the contribution of the 
executive department, preserved and made available in the successive 
Moore, Hackworth, and Whiteman Digests of International Law, might be 
fully comparable, yet all must admit the importance of the work of na- 
tional or “domestic” courts in the United States in the development and 
application of international law. These new volumes make such decisions 
much more usable, especially for those who must depend on public libraries, 
smaller college libraries, and libraries in foreign countries, which may not 
have available complete sets of American federal and state law reports. 
Even where full sets of law reports are available in a working library, it is 
often helpful to lawyer or scholar to have conveniently at hand a compila- 
tion like this set. We who have long been users of the International Law 
Reports (so ably edited by the Lauterpachts), and who have found Clive 
Parry’s British International Law Cases of great convenience, will undoubt- 
edly likewise find this new collection by Professor Deák of the greatest 
utility. In his preface the editor expresses the hope that these volumes 
“will be .. . a useful tool for scholars and students of international law.” ? 
There is no doubt that this hope will be fulfilled. 

Wo. W. BisHop, JR. 


The Future of the International Legal Order. Vol. IV: The Structure of 
the International Environment. Edited by Cyril E. Black and Richard 
A. Falk. Princeton, N.J.: Princeton University Press, 1972. pp. xvi, 637. 
Index. $17.50, cloth; $9.50, paper. 


Carrying on with their projected five volume study of the trend of de- 
velopment of the international legal order,’ the tireless Cyril E. Black and 
Richard A. Falk have published the penultimate volume of their massive 
undertaking. The fifteen essays in volume IV more than maintain the high 
standard set in the earlier volumes. 

The editors divide the “International Environment” into two parts. The 
first eight essays deal with the physical environment including the patterns 
of communication and the impact of war (thus the concept of human rights) 
on individuals; the last seven essays deal with the notional environment in- 
cluding the concept of international law, political institutions, and trans- 
national “movements” affecting political structures. It would be far too 
difficult to summarize perceptive and subtle works like those of Harold J. 
Lasswell, who wrote the first piece, and L. F. E. Goldie, whose 97 page 


1 Vol. I, at xiii. 2 Vol. I, at xi. 
3 Vol. I, at xvi. 
1 Vol. I was reviewed in 65 AJIL 218 (1971); Vol. III in 66 AJIL 656 (1972). 
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contribution (the longest in the book) is a complete review of the inter- 
national legal problems and trends of resolution growing out of the need to 
limit conflict over increasingly scarce ocean resources. To say that Pro- 
fessor Lasswell suggests that wider identity groups than the nation-state 
seem to be emerging as politically important is merely to indicate the sub- 
ject of his essay, not its content. 

On a similarly superficial level, it may be useful for the readers of this 
review to know that Mary Ellen Caldwell writes about political problems 
inhibiting the development of legal norms to limit population growth; 
Dennis Livingston sets out nothing less than a complete rundown of the 
impact of modern technology on international relations in outline form; 
Howard and Rita Taubenfeld predict that weather modification techniques 
are likely to be exploited in such a way as to raise serious political prob- 
lems; Leon Gordenker points out some difficulties in establishing viable in- 
ternational minimum standards of livelihood and welfare; John Carey sug- 
gests that the United Nations be permitted to take a more active role in 
developing humanitarian international law; and Hans Baade argues that 
professional jurists should grapple with the legal implications of the idea, 
implicit in the Nuremberg precedents, that individuals should have the 
right at international law to refuse to participate in state conduct that 
violates international law. 

In Part II, Gidon Gottlieb analyzes some of the implications of the in- 
sights of Professors Falk and Barkun that international law is a “horizontal” 
legal system, not a primitive “vertical” system; Richard Lillich’s essay on 
the role of international law in American federal court cases is a reprint, 
slightly modified, of an article previously published by him*; Joseph Nye 
argues with convincing evidence that geographical propinquity is not the 
golden thread that identifies successful “regional” organizations (by most 
criteria that make functional sense, Japan is a North European country and 
Algeria French or Arab rather than African); Donald McNemar concludes 
that international organizations are likely to be ineffective in the future in 
resolving political crises and humanitarian problems but will fill a useful 
role in maintaining stability where the interested parties are interested in 
stability, and in providing a forum for lawmaking efforts; James Patrick 
Sewell finds that functional international organizations like ICAO or IMCO 
are missing opportunities to contribute towards raising standards in their 
fields and to be ineffective in organizing economic development efforts; 
Gerald Sumida identifies transnational non-governmental “movements,” 
such as transnational business, the Christian ecumenical movement, and 
the humanitarian concern channeling its activities through the Red Cross 
framework, and concludes that through such movements individuals can in- 
fluence world politics and economics outside of a state even though the 
state alone is normally conceived as a legislator for international law; and 
in the last essay Harold and Margaret Sprout argue that in the long term 
ecological and related considerations may compel the abandonment of the 


2 Lillich, The Proper Role of Domestic Courts in the International Legal Order, 11 Va. 
J. or Int. Law 9 (1970). 
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nation-state as the key unit in the international order and its supersession 
by some broader political authority. 

It would be evidence of the penchants of the reviewer alone to attempt 
to rank these extraordinary essays in any order (quality, interest, ultimate 
influence) other than the purely subject-matter order chosen by the editors. 
All are of sufficient quality that it would be unfair to class what may seem 
the weakest as either unworthy of the collection or unworthy of serious 
reading. No researcher interested in any of the particular fields covered by 
any of the essays can afford not to read at least the essays in those fields. 
In sum, this collection of essays must get highest marks, both within its 
genre as a cohesive whole and in detail as a collection of fifteen individually 
stimulating pieces. 


ALFRED P. RUBIN 


Aportacion de la Sentencia del Tribunal de la Haya en el Caso de la Barce- 
lona Traction a la Jurisprudencia International. By Adolfo Miaja de la 
Muela. Valladolid: Cuadernos de la Catedra “J. B. Scott,” 1970. pp. 
144. 


In six chapters the author, a professor at the University of Valladolid, 
deals with selected aspects of the decision rendered by the International 
Court of Justice in the case concerning the Barcelona Traction, Light and 
Power Company, Limited. The first chapter examines the extent to which 
prior judicial and arbitral decisions are to be considered a source of inter- 
national law. The author concludes that, notwithstanding the Court’s fail- 
ure to rely on arbitral awards cited by the parties, the Court would recognize 
as a source of law arbitral decisions based on generally recognized prin- 
ciples of international law. An examination of the Court’s recent decisions 
leads him to conclude that only rarely will the ICJ be persuaded to create 
new rules of international law. 

The author traces in broad outline the two phases of the litigation and 
places deserved emphasis on that part of the Court’s decision of July 24, 
1964, which joined to the merits two preliminary objections raised by the 
Spanish Government, i.e. the alleged Jack of jus standi on the part of the 
Belgian Government and the alleged failure to exhaust available local 
remedies. Professor Miaja provides a clear explanation of the Court’s prac- 
tice which, although joining the examination of the preliminary objections 
to the merits, preserves the preliminary character of the former. 

Professor Miaja then deals with the distinction which the Court’s decision 
establishes between injury in respect of a right and injury to a simple in- 
terest. He singles out the passage in the judgment? in which the IC] re- 
fers to certain rights in the protection of which all states can be held to 
have a legal interest and which are applicable erga omnes. This assertion, 
in the authors view, establishes protection from racial discrimination as 
“jus cogens” and represents a departure from the Court’s holding in the 
Southwest Africa case (1986). 


1 New Application: 1962, Second Phase. [1970] IC] Rer. 3. 
2 Loe. cit. para. 33. 
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Having examined the denial of Belgium’s jus standi as well as the Court's 
analysis of equity, the author, in a final chapter, discusses the importance 
of the judgment for international investment. Siding with those who con- 
sider that the new international law in gestation must take account of the 
tripartite division of the world, Professor Miaja concludes that the Court 
would have invited attacks from the “peoples who fight to recover their 
assets from foreigners,” if it had affirmed Belgium’s right to protect share- 
holders of a Canadian company. 

This is a stimulating analysis of an important decision of the ICJ. Its 
value would have been enhanced if Professor Miaja had provided a more 
balanced exposition of the facts, pleadings, and submissions presented by 
both parties. 

Howarp H. BACHRACH 


The Valuation of Nationalized Property in International Law. By Richard 
B. Lillich, Editor and Contributor. Charlottesville: The University Press 
of Virginia, 1972. pp. ix, 168. Index. $15.00. 


Compensation for expropriation of foreign properties, though mostly con- 
ceded in principle by host countries, always runs into difficulties when the 
measure and methods for payment are considered. Seven essays—a collec- 
tion which William D. Rogers mentions in his foreword as “almost un- 
canny,’—deal with the very issue of valuation, a precondition for the settle- 
ment of any compensation. The opening essay by Professors Dale R. 
Weigel and Burns H. Weston of the University of Iowa, in a policy-oriented 
criticism, offer as standard the value of foreign-owned property to the host 
country and suggest a new term “wealth deprivation” for the various forms 
of taking foreign properties, since not only property in the usual sense is 
involved, but also “all the relevant values of goods, services, and income 
without sharing the latter’s common emphasis upon physical attributes or 
the civil law’s stress on ownership.” Dr. Gillian White of the University of 
Manchester deals with the issue of value involved in the Barcelona Traction 
case. Professor Ignaz Seidl-Hohenveldern of the University of Cologne 
discusses the settlement practice of Austria by compensating its citizens for 
properties taken by Roumania and Yugoslavia. The practice of valuation 
by Foreign Claims Settlement Commissions is considered by Sir James 
Henry as to decisions rendered under the British Foreign Compensation 
Act, and Professors Richard B. Lillich of the University of Virginia and 
Bert B. Lockwood, Jr. of New York University, joined by the former U.S. 
Commissioner Sidney Freidberg, deal primarily with the many decisions of 
the Foreign Claims Settlement Commission of the United States on com- 
pensation claims for the taking of U.S. nationals’ property in Cuba. The 
last essay by Roger P. Smith of the Office of the General Counsel of the 
Minnesota Mining and Manufacturing Company proposes a uniform method 
of real property value which would be based on the practice in Great 
Britain, Canada, and the United States and would consider, among other 
criteria, the property's assessment for local tax purposes as a minimum and 
the replacement cost of the property as a maximum. The mass of con- 
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siderations and suggestions for the resolution of valuation problems, sup- 
ported by ample references to the practice of national commissions and 
international arbitral tribunals, will be a most valuable contribution to the 
development of uniform standards in this field of international law. 


Martin DoMKE 


Expropriation in the Americas. A Comparative Law Study. Edited by 
Andreas F. Lowenfeld. New York: Dunellen, 1971. pp. xiv, 315. $15.00. 


The first study of the Inter-American Law Center of Columbia Univer- 
sity, Project on Private Property in the Americas, deals with the expropria- 
tion of private property for the purpose of social and economic change in 
Argentina, Brazil, Chile, Mexico, Peru, Venezuela, and the United States of 
America. Academic experts in the law of their country and practicing at- 
torneys, assisted by Dr. Fernando J. Figueredo of the Parker School of For- 
eign and Comparative Law, describe the historical development of the 
concept of property and its redistribution, especially in agrarian reforms 
and urban renewal, and the methods of valuation and compensation. Of 
special interest is the chapter on the law and practice of expropriation in 
the United States of America by Professor Robert Kent Greenawalt of Co- 
lumbia University who considers the changing concept of property and the 
modern restriction on the use of property, the power of eminent domain, 
the meaning of “public use,” the right to just compensation, the problem 
of valuation, and the rights of third persons. Special attention is helpfully 
given to the important issue of expropriation procedures, namely the scope 
of judicial review of decisions to expropriate and the administrative meth- 
ods. The editor, Professor Andreas F. Lowenfeld of New York University, 
considers in an introductory chapter various aspects of a “realistic law of 
expropriation” and the problems of alien ownership; in a concluding re- 
mark he deals with the issue of going concern value or future profit in 
valuation, the loss in value of the currency, and the distribution of func- 
tions among the several branches of governments (table p. 314). These 
questions are of great practical importance, in view of the unsettled state of 
recent expropriations of American-owned properties in some Latin Ameri- 
can countries.1 The book will serve a most useful purpose in providing not 
only valuable considerations but also ample references to the law and prac- 
tice of each country. 

Martin DOMKE 


Joint Venture Survival in Multinational Corporations. By Lawrence G. 
Franko. New York: Praeger, 1971. pp. xv, 217. $17.50. 


The author has again excelled in his precocious capacity for quantitative 


approaches to problem solving. Now he has applied his genius to proving 
that multinational firms eschew joint venture involvement in proportion to 


1 U.S. Dept. OF STATE, NATIONALIZATION, EXPROPRIATION, AND OTHER TAKINGS OF 
UNITED STATES AND CERTAIN FOREIGN Property Since 1960, Bur. of Intelligence and 
Research Study RECS-14, Nov. 30, 1971, at 19~31; reproduced in 11 ILM 84 (1972). 
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their product or customer concentration. “Irreconcilable divergences of in- 
terest with joint venture partners” grow out of rationalizing and standardiz- 
ing production and marketing policies across the various countries in which 
the multinational enterprise operates. In the process of measuring toler- 
ance for joint ventures, he has worked out rates of joint venture instability 
and pinpointed the moments when they “peak.” When an undiversified 
multinational firm adopts a regional or area structure with supranational 
line responsibility for marketing and production, joint ventures become un- 
stable. It is only when the strategy is to diversify its product lines that it 
finds foreign partners tolerable. 

In the “highly-specialized world of areawide marketing staffs” joint ven- 
tures become unpopular and counterproductive even though the original 
decision to seek a local partner was most sensible. Personal friction and 
political expediency are Jess important factors than usually imagined. If 
the consequences of high instability rates for joint ventures are either in- 
creased ownership and control by the multinational firm or selling out to 
its foreign partners, then it becomes important for lawyers and government 
officials to understand Franko’s concept. 

The sample of firms in this study consisted of 159 of the 500 U.S. com- 
panies listed in Fortune as having had manufacturing operations in six or 
more foreign countries. The data collected by the Harvard Multinational 
Enterprise Project were used extensively to determine ownership positions 
of American parents but a separate questionnaire was circulated to obtain 
information on the benefits derived and the problems encountered in joint 
ventures with foreign partners. The causes of instability are discussed in 
Chapter 2, the relationship between corporate strategy and instability in 
Chapter 3, and the alternative explanations for instability in Chapter 4, 
using a multiple regression model. The final chapter presents conclusions 
on the implications of this study for the politics of international business. 

The entire study is studded with statistical tables which provide correla- 
tion coefficients for a number of key factors. The quantitative analysis and 
the narrative explanations of the data used are uniformly illuminating. The 
only fair criticism is that the order of presentation seems haphazard in cer- 
tain chapters. The footnotes provide a wealth of sources for further re- 
search and the imaginative suggestions at the end of the study open up 
new areas of inquiry. Although this study gives the reader insights into 
the murky future of joint venture policy, it leaves uncharted the terrain that 
governments must explore in formulating “fade-out” or other progressive 
nationalization devices which will be compatible with multinational cor- 
porate practice. 

Wi11aM S. BARNES 


The International Regulation of Frontier Disputes. Edited by Evan Luard. 
New York and Washington: Praeger, 1970. pp. 239. Biographical Notes. 
Index. $11.00. 


This publication presents the contributions of seven authors, including an 
Introduction and Conclusions by the editor, Evan Luard. It probes the 
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efforts of the League of Nations, the United Nations, and regional organi- 
zations with respect to regulation of frontier disputes, including commis- 
sions of investigation, observation groups, recommendations, and cease-fire 
and withdrawal orders. Examined as well is the use of mediation, arbitra- 
tion, and judicial settlement to settle boundary disputes. While the studies 
range from the Aaland Islands dispute, Vilna, Leticia, the UNEF, Kashmir, 
the Buraimi Oasis, the Argentina—Chile Boundary Arbitration, to the Preah 
Vihear case, there are troublesome omissions, particularly those in which 
the League of Nations, the United Nations, or regional organizations were 
involved. The frontier dispute between Italy and Ethiopia not only brought 
into play conciliation and other peacekeeping procedures of the League of 
Nations but also the latter’s direct intervention in medias res in the Wal Wal 
Arbitration. The U.A.R.-Sudanese boundary dispute brought to the atten- 
tion of the Security Council, the protracted Dahomey-Niger altercation, 
and especially the role played by Ambassador Jarring in the Arab-Israeli 
dispute are all relevant. Discussion of these cases would have added depth 
and perspective to the treatment of frontier disputes. 

There is scant use of source materials or of the literature in the fields in- 
volved. Also, scatterings of solecisms (pp. 11, 111, 113, 120, 126, 195 and 
222), as well as errors of fact (pp. 17, 21, 194, 197 and 232), mar the 
presentations. 

Despite these shortcomings, this is a thoughtful and provocative book on 
peacekeeping and peacemaking (in that order) as applied to the regulation 
of frontier disputes. While Cukwurah’s study of boundary disputes? is 
concerned with questions of international law, the volume under review 
brings up to date and explores these problems as well as the wider and 
deeper implications of the regulatory processes. 

The point is made that peacemaking procedures in the sense of providing 
substantive solutions for contested boundaries, while doubly significant in 
that they serve as well the objectives of peacekeeping, are but rarely suc- 
cessful. The limitrophe states tend to consider determination of boundaries 
to be matters of concern to themselves alone and, as such, within their 
“domestic [although bilateral] jurisdiction.” In consequence, they do not 
tolerate third party peacemaking in this field, whether by the United Na- 
tions, regional, or separate investigatory or mediation procedures (pp. 88, 
93-94). While arbitration and judicial settlements escape this criticism, 
they have been accepted only in minor boundary disputes such as the Rann 
of Kutch arbitration (pp. 191-92), Sovereignty over Certain Frontier Land, 
and the Preah Vihear cases (pp. 229-30). On the other hand, peacekeep- 
ing efforts such as cease-fire and troop withdrawal proposals and decisions 
by the Security Council have occasionally proved to be acceptable. Yet the 
meager results achieved have provoked the query (p. 107) whether it might 
be preferable, at times, to forego peacekeeping so as to promote a rapid 
maturation of the peacemaking process through more realistic reappraisals 
by the disputants of the interests at stake and of possibilities for enduring 


1 A. O. Cuxwurau, THE SETTLEMENT OF BOUNDARY DISPUTES IN INTERNATIONAL Law 
(1967). Reviewed in 63 AJIL 376 (1969). 
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solutions. That this question must be answered in the negative only em- 
phasizes the complex and intractable nature of the problems of which this 
book affords a searching analysis. 

Joun H. SPENCER 


Harmonization of European Company Laws: National Reform and Trans- 
national Coordination. By Eric Stein. Indianapolis, Kansas City and 
New York: The Bobbs-Merrill Company, Inc., 1971. pp. lxxii; 514. An- 
nexes. Indexes. $22.50. 


This volume is another in the series of studies with which Eric Stein has 
established a well-deserved reputation as a leading scholar in the field of 
the lawmaking activities of the European Communities. Since the early 
years of the European Economic Community, Professor Stein has shown a 
particular interest in Community activities that are designed to eliminate 
obstacles to economic integration which result from divergent national laws. 
One of the tasks assigned by the Rome Treaty to the Community is the 
“approximation” of national laws of the member states “to the extent neces- 
sary for the functioning of the Common Market.” The present volume 
gives a detailed and well-documented account of the first difficult steps 
taken by the Community during the past decade in carrying out this task 
in the area of company law. 

Although the subject matter is frequently highly technical, Professor Stein 
has drawn on his years of study of the Community and his close association 
with many of the principal participants in the Community’s activities to 
give us an intimate picture of the day to day working of the European inte- 
gration process. As a case study, this volume should be of great interest 
not only to lawyers but to all observers of the European Communities. 

In order to set the stage for his description of the problems encountered 
in the effort to reduce differences among national company laws, Professor 
Stein has in one illuminating chapter summarized the salient features of the 
company law systems and reforms of the six member states. This remark- 
ably concise chapter can stand by itself as an outstanding comparative in- 
troduction to the company laws of these countries and might profitably be 
turned to first by a reader unfamiliar with the basic concepts of company 
laws derived from the Napoleonic Code. 

At the time this book was completed (early in 1970), the actual results 
of the Community’s work in the company law area had been quite limited. 
For example, the First Directive of the Council of Ministers, adopted in 
1968, dealing among other things with the public availability of legal and 
financial information, did not attempt to cope with the vital matter of the 
contents of financial statements, concerning which a proposed directive 
(which still does not call for consolidated reports) was finally published by 
the Commission late last year. Consequently, about one-third of the book 
is devoted to “Projects and Prospects,” including a detailed analysis of the 
innovative proposals for a “European Company” and of work in progress on 


1 Seg Stein, Assimilation of National Laws and European Integration, 58 AJIL 1 
(1964). 
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the important problem of eliminating national tax and corporate law ob- 
stacles to transnational mergers. It is here that the work of the legal tech- 
nicians becomes an essential element of the Community’s industrial policy 
and the pursuit of the objective of economic union by the end of the present 
decade. 

Professor Stein’s story thus ends in midstream, and it is to be hoped that 
we may look forward to its continuation. It would be particularly inter- 
esting to have his account of the manner in which the Community deals 
with the new problems arising out of British entry and the inclusion of a 
common law system (and common law lawyers) in the harmonization 


process. ANDRE W. G. Newsurc 


Accession à l'Indépendance et Succession d Etats aux Traités Internationaux. 
By Marco G. Marco. Fribourg, Switzerland: Éditions Universitaires, 
1969. pp. viii, 357. Bibliography. Index. Sw. Fr. 43. 

This volume is of interest in revealing the obstacles and inconsistencies 
encountered in the attempt to force problems of state succession into a 
single theoretical framework. 

The author’s concern is limited to succession to treaties by new states. 
His treatment of the subject reflects more substantial research and reflection 
than the recent work in the same field by Mochi Onory,? but contributes 
only modestly to the body of known materials on the subject. Had he, like 
O’Connell,? chosen to pursue his inquiries beyond the area of his interest to 
include problems of cessions of territory and succession to contracts, conces- 
sions, public property, debts, acquired rights, and torts, he might have been 
led to question, or at least, qualify his overly abstract and often dogmatic 
assertions in respect of succession to treaties. 

Rejecting Waldock’s position that “the solution of problems of so-called 
‘succession’ in respect of treaties is today to be sought within the frame- 
work of the law of treaties rather than of any general law of ‘succession’,” ? 
Marcoff proceeds from the premise that “succession of states is not founded 
on any contractual base [but] occurs spontaneously by reason of the op- 
eration of objective rules of law [designed] to assure a minimum of sta- 
bility in international relations” (pp. 338-39). The ultimate goal of law is 
declared to be that of determining in a given situation that which is “objec- 
tively just” (p. 124 n). For the purposes of succession to treaties, he trans- 
lates these goals into the norms of “continuity and automaticity.” In this 
respect and in questioning the distinction between succession of states and 
that of governments, he tends toward the views of O'Connell. This posture, 
however, places the author in the position of progressively acknowledging, 
without admitting, the piecemeal disintegration of his normative approach. 


1 La Succession D'ETATS AUX TRAITÉS ET NOTES SUR LA SUCCESSION ENTRE ORGANISA- 
TIONS INTERNATIONALES (1968). 

2 STATE SUCCESSION IN MUNICIPAL LAW AND INTERNATIONAL Law (1967). Reviewed 
in 64 AJIL 969-72 (1970). 

8 First Report on Succession of States and Governments in Respect of Treaties, UN 
Doc A/CN.4/202, March 15, 1968, at 6-7. 
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In his hierarchy of norms supporting continuity and automaticity, Marcoff 
rather surprisingly assigns preeminence to self-determination, without at- 
tempting to reconcile the admittedly (p. 283) highly voluntarist nature of 
that doctrine with his rejection of voluntarism and without effectively dis- 
posing of the direct connection between self-determination and the “clean 
slate” doctrine, which he, of course, deprecates. Even more surprisingly, 
he introduces other generally stated norms, goals, and factors, such as “hu- 
manitarian” interests (p. 234), “social and political realities” (p. 219), “in- 
ternational public order” (p. 281), independence of states (pp. 283 and 
308), (national?) public order (p. 317), jus cogens as applied to unequal 
treaties (pp. 242-43), and rebus sic stantibus (pp. 297-99), not to expand 
but to constrict the application of state succession to treaties. In addition, 
he acknowledges as specific exceptions to “continuity and automaticity” 
many, if not most, treaties concluded intuitu personae, as well as political 
and commercial treaties and servitudes (pp. 189 ff.). 

Undaunted by the corrosive consequences of these acknowledgments, the 
author resolutely defends the view that nonvoluntarist norms continue to 
dominate the field of state succession to treaties. To that end, he analogizes 
“acceptance” of treaties by new states to acceptance in civil law of inheri- 
tances “sous bénéfice d'inventaire?” Somewhat inconsistently he appears to 
extend this view to the other contracting state vis-à-vis the new state (p. 
317). For the same reason, he downgrades the importance of accessions 
and completely ignores the “all-states” formula of U.N. General Assembly 
Resolution 1903 (XVIII). 

It is hoped that a broadened analysis of succession in subsequent works 
by the author may serve to bring these problems into sharper perspective. 


Joun H. SPENCER 


Nonrecognition and Treaty Relations. By B. R. Bot. Leiden: A. W. Sijt- 
hoff, and Dobbs Ferry, N.Y.: Oceana, 1968. pp. xv, 286. Bibliography. 
Index. 

The events of the past few years, including the rapprochements between 
the United States and the People’s Republic of China, the Federal Republic 
of Germany and the German Democratic Republic, and North and South 
Korea, have already outstripped some of the forward looking ideas advanced 
in Dr. Bot’s excellent and much needed monograph. More than ever, it is 
becoming clear that the absence of formal “recognition” need not be an 
obstacle to the existence of even formal legal relations, including the con- 
clusion of bilateral treaties, between states or governments. Although Dr. 
Bot does not claim that his monograph is exhaustive (p. 5), the mass of 
evidence that he does adduce suffices to show that the trend toward the 
present situation has been going on for some time and that it had not been 
adequately taken into account by some scholars and officials. Real or 
ostensible inhibitions produced by supposedly necessary legal implications 
of official relations with unrecognized entities have often impeded progress 
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toward a more stable and rational state system. Such inhibitions unfor- 
tunately persist in some quarters. This volume should help to dispel them. 

The authors central thesis with respect to the conclusion of treaties with 
unrecognized regimes appears to be stated in the following passage (p. 69): 


Recent developments have shown a growing tendency to conclude 
agreements regulating a wide array of topics ranging from the strictly 
technical to the political. If indeed treaties of a political nature or of 
a more permanent character are concluded, such practice may be con- 
sidered a confirmation of the thesis of the present author that non- 
recognition may assume the form of a mere reservation not prejudicial 
to final legal solutions for the disputed area, which permits normal 
inter-state relations, 


The “reservation” mentioned here is elsewhere explained as follows (p. 62): 


Nonrecognition may assume the form of a conservatory measure, merely 
intended not to prejudice a future settlement of a given disputed situa- 
tion. In this perspective, nonrecognition simply becomes the legal po- 
sition of a government by which it keeps intact its possible future atti- 
tude vis-a-vis a polically [sic] ostracized regime. A government could 
then accept the factual existence of a new state or government for all 
practical purposes and even enter into certain political relations with- 
out yet pronouncing itself on the legality of the latter’s genesis and 
without committing itself to a final stand on a perhaps politically deli- 
cate issue.” 


The author emphasizes, however, that nonrecognition may serve a variety 
of purposes and have, therefore, a variety of legal consequences. 

This brief review cannot do full justice to the wide range of related 
topics treated by the author with freshness of approach and richness of in- 
sight. Despite its great value, however, this work is not free from de- 
fects. The author tends to disregard or unduly minimize the differences 
between municipal law and international law with respect to the conse- 
quences of recognition or nonrecognition (see, e.g., p. 34 n. 99, and Chap- 
ter VII). He apparently confuses the breach of diplomatic relations be- 
tween the United States and Cuba with nonrecognition (pp. 176-77 n. 162), 
and his assertion that “most” countries recognized the Communist regime in 
Peking as “the Chinese Government” (p. 23) was clearly incorrect when 
the book was published. There are other blemishes, of varying degrees of 


significance. O. J. Lissrrzyn 


The Vietnam War and International Law. Edited by Richard A. Falk. 
Vol. 3: The Widening Context. Princeton: Princeton University Press, 
1972 for the American Society of International Law. pp. xi, 951. Index. 
$25.00, cloth; $9.50, paper. 


Perhaps no war in history has produced so much legal and political writ- 
ing, at least while hostilities have still been continuing, as has the war in 


1 Cf., also, certain unfortunate expressions in the IC]’s advisory opinion in the Namibia 
case, [1971] ICJ Rep, 16, at 55-56, 58, and my comment in International Law and the 
Advisory Opinion on Namibia, 11 Corum. J. or TRANSNAT’L L. 50, 70 (1972). 

2 Emphasis in the original; footnotes omitted. 
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and around Vietnam. Already the Civil War Panel of the American So- 
ciety of International Law has placed scholars in its debt by arranging for 
Professor Falk to edit two volumes of relevant articles, and now there is a 
third resulting from such matters as the Cambodian incursion; the Song 
My/My Lai incident; the continuing constitutional debate; the attempt to 
involve the courts as a means of controlling the operation; the current peace 
negotiations (it is interesting to read Henry Kissinger’s 1969 Foreign 
Affairs paper on “The Vietnam Negotiations,” which was written before he 
became personally involved); and the attempts that are now being made 
to draw lessons for the future. 

In addition to the collection of papers written by critics, supporters, and 
involved officials, there are also a number of documents which are signifi- 
cant for a proper understanding of what is happening. It is easy enough 
to secure copies of President Nixon’s Cambodian speeches, but perhaps not 
sufficient awareness exists of the rules in the Army Field Manual 27-10 on, 
for example, the responsibility of superior officers and the defense of su- 
perior orders. Nor do commentators always pay enough attention to the 
actual text of the various Geneva Conventions, and most are completely 
unaware of the nature of the Vietnamese reservations to the Prisoners of 
War Convention, although they always seem to know of the unwritten and 
unpublished reservations evident in the actions of the southern authorities, 

It has often been forgotten that the Vietnam war is in origin a civil war 
against an alien ruler that became a conflict between rival claimants for 
power in a newly independent territory, and which has become since then 
an international dispute of major significance. Even if the United States 
pulls out all its troops and abandons all its influence, the war will continue. 
What is important in this volume, however, is the opening sentence of Jean 
Lacouture’s paper with which the volume begins: “During the last week of 
April 1970 the Vietnam war became the Second Indochina War.” It re- 
mains to be seen whether this will still be so when the operations in the 
area known as Vietnam again become purely internecine. In the mean- 
time, we must be grateful to the American Society of International Law, 
Richard Falk, and the Civil War Panel for enabling us to continue to see 
the issues in perspective. 


L. C. GREEN 


Foreign Relations of the United States, 1946, Volume IX, The Far East: 
China. pp. v, 1536. Index. $7.00. 1946, Volume X, The Far East: 
China. pp. vi, 1427. Index. $6.75. 1947, Volume III, The British 
Commonwealth, Europe. pp. v, 1131. Index. $5.75. 1947, Volume VI, 
The Far East. pp. ix, 1157. Index. $6.00. Washington, D.C.: U.S. Gov- 
ernment Printing Office, 1972. 


The official documentary record of American diplomacy published by the 
Department of State in the series Foreign Relations of the United States has 
been falling further and further behind currency for a number of years. 
The latest volumes issued have been for the years 1946 and 1947. It is 


1 Vol. I was reviewed in 62 AJIL 1000 (1968); Vol. II in 64 AJIL 721 (1970). 
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therefore gratifying that in a letter of March 8, 1972 to the Secretary of 
State, President Nixon directed that a program be instituted to bring the 
series up to within 20 years of currency within the next 3 years. Since that 
order, a number of Foreign Relations volumes have been released, complet- 
ing the series for 1946 and making a good start on that for 1947. These are 
volumes, however, which have been compiled for some time and delayed 
in clearance, indexing, etc. It is doubtful that the Foreign Relations Di- 
vision of the Department of State’s Historical Office is sufficiently staffed to 
maintain the rate of production needed to carry out the objective set by 
the President. 

Volumes IX and X for 1946 are of special current significance because 
they contain the records of the Marshall Mission to China, documenting ex- 
tensive discussions not only with the Chinese Government but also with the 
Communist leaders, including Mao Tse-tung and Chou En-lai. The entire 
content of Volume IX and the first 723 pages of Volume X are on this Mis- 
sion. The Mission started in December 1945 and 82 pages of documenta- 
tion on its start had already been published in Foreign Relations, 1945, 
Volume VII, The Far East: China. Documents on the Marshall Mission 
for early 1947 are included in 1946, Volume X in order to bring the account 
of the Marshall Mission together. 

The remainder of Volume X contains extensive documentation on U.S. 
aid to China, financial relations, surplus property, Soviet removal of “war 
booty” from Manchuria, and a number of other subjects. 

The publication of these two volumes on relations with China in 1946 
provides material for a study in depth of that critical period. It is re- 
grettable that this important documentary source should not have becn 
made available for such study prior to President Nixon’s visit to mainland 
China and the action of the United Nations on Chinese representation. 

The purpose of the Marshall Mission was to endeavor to end civil strife 
in China and to bring about a unified national, democratic government. 
The impression of this reviewer is that Marshall was assigned to what was 
really a “Mission Impossible.” The essential basis for a real coalition gov- 
ernment did not exist. There was no mutual trust. Despite cease-fire 
agreements, fighting would break out with each side blaming the other. At 
the end Marshall did persuade Chiang Kai-shek to offer a short truce and 
another try at negotiation. It was Mao who rejected this offer and termi- 
nated the peace efforts. 

General Marshall reported to President Truman on December 28, 1946 on 
a conversation in which he told Chiang Kai-shek that he believed the Com- 
munists had no intention of accepting American mediation along the former 
lines and that he, Marshall, was definitely persona non grata to the Com- 
munists. He referred to Communist “misrepresentation and vicious propa- 
ganda efforts against the United States.” 

Marshall’s final advice to Chiang was that military efforts against the 
Communists would not succeed, that the government should concentrate on 


1 Reviewed in 66 AJIL 903 (1972). 
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political reform and economic recovery, that an effort be made to build a 
liberal force outside the Kuomintang to establish a multilateral party sys- 
tem and to offset reactionary influences, and that the door be left open for 
the Communists to join in the government. 

Chiang may have held stubbornly to his distrust of the Communists, but 
he did make real efforts to compromise and he treated General Marshall 
with the utmost respect. In a letter of January 7, 1947 to President Tru- 
man, Chiang praised Marshall for “his earnest and patient efforts at media- 
tion between the Chinese Government and the Communists.” Chiang ex- 
pressed “the fervent hope that he will soon return to help us in the rebuild- 
ing and regeneration of our country.” 

In a different tone, Mao Tse-tung’s New Year’s message issued in Yenan 
on December 31 contained this passage: “In the year 1947 the world united 
front of the peoples of all countries—including China—the united front 
against the aggressor policy of the American imperialists will develop 
rapidly and the movement of the Chinese people will obtain even more 
important victories than those of 1946.” 

It may be observed that Chinese Communist propaganda statements have 
changed little in tone in the last 26 years, even though ping-pong and panda 
diplomacy have been added. 

Foreign Relations, 1947, Volume III, The British Commonwealth, Europe 
contains sections on the individual Commonwealth countries, sections on 
“Europe: Multilateral Relations,” and sections on the individual countries 
of Western Europe. Documentation on the Council of Foreign Ministers 
and on Eastern European countries, as well as on Austria, Germany, and 
Greece is printed in other volumes. 

Of outstanding interest in this volume is extensive documentation on 
the Marshall Plan for European economic recovery and political stability. 
Much study and discussion within the government preceded the formal an- 
nouncement of the proposed plan by Secretary of State Marshall in his ad- 
dress at Harvard University on June 5. Extensive consideration had been 
given to the plan by the Policy Planning Staff. The Staff considered that 
the disruptive effects of the war rather than Communist activities were the 
root of difficulties in Europe. While recognizing that the Communists were 
exploiting the European crisis and that further Communist success would 
create serious danger to American security, the Planning Staff felt that 
American effort should be directed not to combatting communism as such 
but to “the restorations of the economic health and vigor of European so- 
ciety.” Emphasis was placed on efforts by the countries aided, making the 
European Recovery Program a joint undertaking rather than simply an 
American foreign aid handout. Documents to the end of the year show 
cordial cooperation by European countries generally but opposition by the 
Soviet Union, which not only remained out but prevented its Eastern Eu- 
ropean satellites from participating. 

Among other subjects treated in the Europe: General section are the com- 
pletion of peace treaties with Italy, Romania, Bulgaria, and Hungary; dis- 
cussions on the disposition of the former Italian colonies in Africa; and the 
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interest of the United States in German prisoners of war in Europe. The 
interest of the United States in these prisoners was involved because on 
March 9, 1947, nearly two years after German surrender, France still held 
630,000 German prisoners of whom 430,000 had been captured by the 
American forces and transferred to French keeping. The greater part of 
these prisoners were employed in the French economy. Agreements were 
reached for gradual repatriation and for France to recruit voluntary work- 
ers from the American Zone of Germany to offset their loss. 

Most of the other topics documented in this volume, aside from routine 
matters, relate to political developments in which the United States played 
the part of an interested observer. Among these subjects were the emer- 
gence of India and Pakistan as self-governing British Commonwealth do- 
minions and the preservation of democratic government in France and in 
Italy, where the Communists were actively pushing for power, and the 
concern of the United States regarding the continuance of the Franco 
regime in Spain. 

Foreign Relations, 1947, Volume VI, The Far East contains the record of 
relations with Burma, French Indochina, Japan, Korea, the Netherlands 
East Indies, and the Philippines. Documentation on China is reserved for 
publication in Volume VII. 

Documentation on French Indochina, primarily Vietnam, records grow- 
ing critical conditions. The United States played the part of a concerned 
observer, recognizing both the danger of any attempt by France to pre- 
serve the old colonialism and that of a radical, Communist takeover by the 
forces led by Ho Chi-Minh. On instructions, the view was expressed by 
Ambassador Caffery to French Foreign Minister Bidault that Vietnam 
would continue to need French assistance and enlightened political guid- 
ance but on a voluntary basis. Bidault stated that no puppet government 
was contemplated. 

The most extensive section of this volume, that on Japan (401 pages), 
deals with the occupation and control of Japan, war claims, reparations, 
etc., and U.S. efforts on behalf of a peace treaty with Japan. The occupa- 
tion is now of more historical than current interest. It does constitute a 
record very creditable to the United States. Preparations for a peace treaty 
were only in a preliminary stage by the end of 1947, with difficulties arising 
from differences with the Soviet Union. The United States proposed the 
convening of a conference of the eleven governments in the Far Eastern 
Commission to prepare a treaty of peace. The Soviet Union refused, in- 
sisting that the question first be examined by the Council of Foreign Minis- 
ters, representing the United States, the Soviet Union, China, and Great 
Britain. This led to consideration of a separate peace treaty. Legal as- 
pects of this proposal are discussed in memoranda by the Legal Adviser of 
the Department of State. 

Foreign Relations, 1947, Volume VI has 292 pages of documents on 
Korea. The Moscow Agreement of December 27, 1945 had provided for 
the setting up in Korea of a provisional democratic government with a view 
to the establishment of Korea as an independent state. In 1947 the North 
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remained tightly under Soviet control, while in the South the Koreans were 
becoming resentful of their delayed freedom. There was a demand for the 
United States to proceed to set up a separate independent government in 
the South. The American Commander in Korea, General John R. Hodge, 
and his political adviser, Joseph E. Jacobs, were harsh in their criticism of 
Syngman Rhee and his followers on this issue, using in their reports such 
expressions as “Rhee and his gang,” “reactionary rightists,” “Rhee would 
sell his soul to be Chief of State,” and “Rhee and his minions.” 

The United States proposed to the Soviet Union in August that elections 
be held in the U.S. and Soviet zones to choose provisional legislatures. 
These legislatures would choose representatives to a national provisional 
legislature, which would establish a provisional government for a united 
Korea. 

Ambassador Bedell Smith in Moscow in reporting the presentation of 
this proposal to the Soviet Foreign Office commented that “—while I think 
it unlikely that Soviet Government will accept our proposal, Kremlin may 
be cleverer than we think.” He was convinced that any government set up 
under this plan would be Communist dominated and that “only question is 
length of time it would take for militant, disciplined, highly organized mi- 
nority to secure power.” 

As Ambassador Smith predicted, the Soviet Union rejected this plan. The 
United States then referred this issue to the U.N. General Assembly, which 
established a United Nations Temporary Commission on Korea to go to 
Korea and confer with Korean representatives who should be chosen in free 
elections to constitute a National Assembly which might establish a Na- 
tional Government of Korea. 

Documents on the Netherlands East Indies present a view of the conflict 
between the Dutch authorities and the Indonesian movement for indepen- 
dence. The U.S. Government, while not an active participant, did express 
its concern to Dutch officials and did take part in consideration of the sub- 
ject at the United Nations in support of a peaceful settlement. 

The section on Burma records the establishment of diplomatic relations 
with that country. Aside from a note on the exchange of ambassadors be- 
tween the United States and Burma, this volume ends with the section on 
the Philippines. After all the turmoil recorded elsewhere it is a pleasure 
to have this volume end with documents on friendly cooperation with a 
country, formerly an American possession, to which the United States had 
voluntarily granted independence. 

E. R. PERKINS 


Asian States and the Development of International Law. Edited by R. P. 
Anand. Delhi: Vikas Publications, 1972. pp. xxxii, 245. Index. 
Fifteen of the twenty papers presented in November 1967 at a Seminar 

held at the Indian School of International Studies (now part of Jawaharlal 

Nehru University) are printed in this important collection. 'The contribu- 

tors include many familiar names—Percy E. Corbett, Richard A. Falk, Leo 

Gross, and Quincy Wright, among others. 
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Part One is titled “The Expanded World Society and International Law.” 
The two short essays in this part, by Upendra Baxi and J. J. Syatauw, point 
out that the comprehensive historical underpinnings for concepts of inter- 
national law that grew up in ancient Asia are only now being brought to 
the attention of Europeans (primarily through the writings of C. H. Alex- 
androwicz'), and that the entry of many Asian and African states into the 
“family” of nations does not seem to be destroying the system, while it does 
certainly seem to be having an impact on the substantive consensus. 

Part Two focusses on specific Indian positions relating to international law 
under the grand title: “The Asian Contribution to the Development of In- 
ternational Law.” Nagendra Singh finds ample precedent in history and 
ancient text to attest to Indian adherence to principles of universality and 
humanitarianism. He ignores examples of inconsistent practice and theory 
just as European proponents of similar Eurocentric positions cite Las Cases 
and Vitoria while ignoring Sepulveda and the bulk of Spanish practice.’ 
S. P. Jagota reviews the work of the Asian-African Legal Consultative Com- 
mittee which was organized in 1956. The Committee seems to take a uni- 
versalist view of international law and is not developing special regional 
rules for Asian or Asian-African states. S. K. Agarwala writes on the role 
of Indian courts in developing international law. He focusses as much on 
questions of Indian constitutional law (e.g., what authority has the Execu- 
tive to cede territory by treaty) as on Indian judicial pronouncements con- 
cerning questions of international law. The article is more than com- 
petent, it is interesting. K. P. Misra contributes a note on changing Indian 
positions regarding the Straits of Tiran. Rahmatullah Khan’s analysis of 
the United Nations handling of the Kashmir problem takes essentially the 
same position as his book on the same subject.’ 

Two short essays by P. E. Corbett and Surya P. Sharma address regional 
international Jaw in Asia in Part Three of the book. Neither argues that 
there is a category of general international law with substantive rules ap- 
plicable only in Asia. Professor Sharma gives a sampling of Asian func- 
tional organizations established by positive agreement to supplement, in 
Asia, the universal general law. 

Part Four, the last section of the book, is titled “Universal International 
Law: Development of a Common Law of Mankind.” Quincy Wright, in 
an article tying together many of his well-known views, argues convincingly 
and clearly that a universal political system is necessary to avoid another 
cataclysmic war; contends that various proposals for systems changes, such 
as world federation, arms control and great power hegemony, are either un- 
realistic or incapable of achieving stability over the long run; and concludes 
that a closer adherence to the U.N. system and its conscious evolution to- 
wards greater authority to act in dispute situations seem to be the best 
hope. 


1 Cf. Alexandrowicz, Introduction to the History of the Law of Nations in the East 
Indies (1967), reviewed in 62 AJIL 1006 (1968). 

2 Cf. E. Nys, Publicistes Espagnols du XVIe Siècle et les Droits des Indiens, 21 Rev. 
DE Dr. INT. er DE Lec. Comp. 532 (1889). 3 Reviewed in 64 AJIL 987 (1970). 
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B. S. Murty and T. S. Rama Rao write of the need and tendency towards 
a universal international law that emphasizes respect for human rights. 

Leo Gross separates international law into three parts—the constitutional 
law of the international community, the law of cooperation, and the law of 
restraint. The latter two he finds to be essentially consensual, tracing the 
law forbidding threats of force to the positive commands of the U.N. Char- 
ter. As to the “constitutional law,” Professor Gross finds modern theory 
and practice to be “positivist,” with the ICJ explicitly demanding that the 
transition from custom to law be demonstrated before an asserted practice 
will be found obligatory under Article 38(1)(b) of the Statute of the Court. 
That transition can be evidenced by the acceptance of a multilateral treaty 
formulation by the principal states adversely affected even if not by the 
specific state against which the norm is invoked; custom in some cases; and 
in some cases “general principles” of Jaw applied by municipal tribunals. 
Opinions of law expressed by international tribunals are taken universally 
as persuasive. Resolutions and declaratons of the U.N. General Assembly 
are not themselves legally binding, but may, in conjunction with state prac- 
tice, be evidence of the transformation from mere practice to law. Since 
the newer states take a positivist view when a norm of law is sought to be 
invoked against them, and since reciprocity is assumed. to underlie all invo- 
cations of international law at its most general level (see note 8 at pp. 209- 
10), the newer states cannot convincingly argue for norms favorable to them 
without some evidence that those norms have been accepted as law by 
Western states. 

K. Venkata Raman follows with a very perceptive jurisprudential essay 
pointing out that norm-formation is a dynamic process in which Asian and 
African states now play a major part. He argues that a broader contextual 
analysis of practice might reveal a rather different pattern of substantive 
norms than the more traditional approach taken by Professor Gross. I am 
not sure that the two scholars would actually disagree, but their different 
emphases give much food for thought. 

The last essay, by Richard A. Falk, sets out ideas that have been more 
fully explained in his book, The Status of Law in International Society, ch. 


4 
21 (1970). ALFRED P. RuBIN 


Académie de Droit International. Recueil des Cours, 1967. Tomes I, I, 
III (Vols, 120, 121, 122 of the Collection). Tome I: pp. 725; Tome II: 
pp. 619; Tome III: pp. 627. Indexes. Leiden: A. W. Sijthoff, 1968, 
1969, 1969. FI. 50 each. 


Unlike the program of the Hague Academy of 1966 that for 1967 con- 
tains the customary general course on Principles of International Law; and 
an excellent one, too, by Professor R. Y. Jennings, Whewell Professor of In- 
ternational Law in the University of Cambridge (Vol. 121, 323-605). These 
general courses on the law of nations differ from each other not only by the 
different approaches to the subject which is natural, but also by their con- 


¢ Reviewed in 65 AJIL 637 (1971). 
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tents, The varying contents are not only a question of emphasis, which 
is natural too, but also an indication of the expanding scope of public in- 
ternational law. Thus, a “course of only 13 lectures must still be selective,” 
as Professor Jennings rightly observes. He is almost apologetic for the 
“somewhat old-fashioned look” of his list of topics, but to me there is noth- 
ing wrong with such a look: all too often what is new and fashionable is 
not good and what is good is not new. Moreover, while Professor Jennings’ 
list may look old fashioned, his treatment of the various topics certainly is 
not. This is true, in particular, of his discussion of such problems as the 
sources of international law, recognition, territorial waters, state succession, 
state responsibility, and the law of treaties. If this is “old-fashioned” inter- 
national law, let’s have more of it. 

Two of the shorter Hague Lectures deal again with international Jaw in 
the light of (religious) doctrine: Confucian (by Professor Keishiro Iriye of 
Waseda University, Vol. 120, 1-60) and Buddhist (by Professor K. N. 
Jayatilleke of the University of Ceylon, ibid. 441-567). These, together 
with the two lectures on international Jaw in the light of Islamic doctrine 
and Hinduism, respectively, given in 1966+ and the addition of essays on 
international law in the Old and New Testaments, would constitute an in- 
teresting symposium, which could be published separately? 

Several lectures are very timely. In view of the present consideration of 
the role of the International Court of Justice by the General Assembly, Pro- 
fessor Leo Gross’ discussion of the Court and the United Nations (Vol. 120, 
312-440) is very welcome and instructive. He emphasizes the “dual func- 
tion” which the Court has to discharge: both as an organ of the United Na- 
tions and of international law, “rendering advisory opinions in the former 
capacity and judgments in the latter” (p. 320). In so doing he is in ex- 
cellent company, particularly that of Shabtai Rosenne, who in his well- 
known treatise on the Court, especially in the 1957 edition, stressed the 
“political” role of the Court. It is true that the present Court is more inte- 
grated in the U.N. system (being one of the organization’s principal organs) 
than was the Permanent Court in the League of Nations system but, with 
all respect, the Court is still the “principal judicial organ of the United Na- 
tions” (Article 92 of the Charter), Its function still is to “decide in accord- 
ance with international law such disputes as are submitted to it” (Article 
38(1) of the Statute); and even in the exercise of its advisory functions it 
shall be “guided by the provisions of the present Statute which apply in 
contentious cases to the extent to which it recognizes them to be applicable” 
(Article 68 of the Statute). As one of the principal organs of the United 
Nations, the Court is as much entitled to its own interpretation of the 
Charter as are the General Assembly and the Security Council—unless the 
construction by these two organs of the Charter provisions relating to their 
functions are res internae corporis not subject to review by the Court. As 
I have tried to show elsewhere, this is not the case. These “old-fashioned” 
observations are in no way meant to detract from the judicious discussion 
of an important topic. 


1 Reviewed in 65 AJIL 632 (1971). 2 Ibid. 632-33. 
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In view of the forthcoming third conference on the law of the sea, the 
lectures by Professor Mario Scerni of Genoa University on Les espaces 
maritimes et le pouvoir des Etats (Vol. 122, 107-172) are timely, too. In- 
stead of the Italian “spatial” doctrine, he proposes a “functional” explana- 
tion of the authority of states outside of territorial waters. It would seem 
that all of this is rather a question of jurisdiction since state authority is 
restricted even within the territorial sea, if not also within internal waters. 
Professor Scerni rightly sees the main problem in finding the right com- 
promise between the interests of the coastal states and those of the “com- 
munity” of nations, but the trend seems to be in favor of the former in view 
of the extension of the territorial sea, the recognition of the contiguous zone, 
the “adjacent” waters (Article 6 of the Living Resources Convention) and 
of the continental shelf—except, perhaps, for the law concerning the “sea- 
bed and the ocean floor, and the subsoil thereof, beyond the limits of na- 
tional jurisdiction,” which is dealt with in General Assembly Resolution 
2749(XXV) of December 1970. 

Two series of lectures deal with the law of war and neutrality. In 
Aspects contemporains de la neutralité (Vol. 121, 221-322), Professor Diet- 
rich Schindler of the Universities of Zurich and Basel surveys the develop- 
ment of the law of neutrality since the Hague Conventions and the effect 
which the collective security systems of the League of Nations and the 
United Nations had on it. With particular regard to the United Nations, 
he distinguishes between three different periods and notes a tendency 
(nothing more) in the third to return to the original concept of the first: 
“The greater the number of States participating in collective security mea- 
sures, the narrower the area open to neutrality” and vice versa. This is 
quite a pragmatic conclusion which is difficult to justify in theory. Pro- 
fessor Schindler then discusses the question whether neutral states may par- 
ticipate in military or nonmilitary sanctions, whether there are intermediary 
situations between neutrality and belligerency, to what extent the laws of 
war and neutrality apply in cases of nondeclared wars, and finally the prob- 
lem of neutrality in peacetime. While I can agree with only some of the 
positions of the learned author, the various questions he raises are pertinent, 
interesting, and well argued. 

The other course relating to the laws of war is by Professor Stanislaw E. 
Nahlik of the University of Cracow on La protection internationale des 
biens culturels en cas de conflit armé (Vol. 120, 61-164). The interna- 
tional regulation of this subject is of relatively recent origin, culminating in 
the Hague Convention of 1954 for the Protection of Cultural Property in 
the Event of Armed Conflict. The author traces the developments and 
discusses the problems competently and stresses the interest of mankind in 
the effective protection of objects of art. Nobody will quarrel with that— 
even in times where human life seems to be cheap. In view of this, Pro- 
fessor Nahlik’s concluding reference to vita brevis—ars longa acquires a 
nonintended double meaning. 

Last but not least there are two contributions to the literature on public 
international law from Geneva: One by Dr. Francis Wolf, Counsel to the 
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International Labor Office, on L’interdépendance des conventions inter- 
nationales du travail (Vol. 121, 113-220) and one by Professor Michel 
Virally of the Graduate Institute of International Studies on Le principe de 
la réciprocité en droit international contemporain (Vol. 122, 1-106). Dr. 
Wolfs course is an important contribution to the study of the problem of 
coordination of and conflict between multipartite treaties, including what 
I have called the integration of international legislation. He examines in 
detail the interdependence between the international labor conventions 
inter se, between these and other instruments on social questions, and those 
on other matters, respectively, and he stresses rightly how much remains to 
be done in the field. 

Professor Virally has done a pioneering study on the principle of reci- 
procity in international law. He objects to Niboyet’s classic distinction 
between réciprocité par prestations identiques and réciprocité par presta- 
tions equivalentes and distinguishes instead between réciprocité formelle 
and réciprocité réelle. He shows that the principle of reciprocity is a gen- 
eral principle of international law, playing a role both in its formation (by 
treaty and custom, without considering the third source of Article 38 of the 
Statute of the International Court of Justice) and its execution. While he 
has interesting things to say about the difference between normative and 
explicative principles, I find his attempt to offer the principle of reciprocity 
as a basis for a legal order less convincing. But this involves fundamental 
differences of opinion on legal theory which cannot be taken up here. 

The 1967 program of the Hague Academy also offered a rich and varied 
diet on private international law, including—as an innovation—a general 
course on Théorie du droit international privé by Professor Giuseppe Sper- 
duti of the University of Pisa (Vol. 122, 173-336). Following precedent I 
have to confine myself to listing the different courses. Two are of a more 
general nature: Réflexions sur la coordination des systémes nationaux by 
Professor Henri Battifol of the University of Paris (Vol. 120, 165-190) and 
La codification par traités en droit international privé dans le cadre de la 
Conférence de la Haye by M. H. van Hoogstraten, Secretary-General of the 
Hague Conference. Others deal with particular problems of private inter- 
national law: Problèmes relatifs a arbitrage international commercial by 
Professor P. A. Lalive of the University of Geneva (Vol. 120, 569-714); 
Money in private international law by Professor Elias Krispis of the Uni- 
versity of Athens (Vol. 120, 191-312); and Problèmes relatifs au droit in- 
ternational privé dè le famille dans les pays de droit personnel by Counselor 
Raoul Benattar of Tunis (Vol. 121, 3-112). 

Finally, mention should be made of the very comprehensive lectures on 
Applicable law in relations between intergovernmental organizations and 
private parties by Ambassador Finn Seyersted of Norway, formerly Direc- 
tor of the Legal Division of the IAEA (Vol. 122, 427-616), which deals 
only to a limited extent with public international law. 

SALO ENGEL 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


Viet-Nam Crisis. A Documentary History. Volume I: 1940-1956. Edited 
by Allan W. Cameron. Ithaca: Cornell University, 1971. pp. xxiv, 452. 


A compilation of historical documents all too often results in a reader that 
is used only when a specific document is needed for research purposes. 
Viet-Nam Crisis is an exception to this “rule.” Not only does it serve as a 
ready reference for the important materials of the Vietnam period from 
1940 to 1956, but also it chronologically tells the story of that period in a 
most readable fashion. 

For those who have had their fill of Vietnam and who have no desire to 
read more about the conflict in Southeast Asia, Viet-Nam Crisis offers a 
new dimension. Most analyses of U.S. involvement in the conflict start 
with the Eisenhower years and the Geneva Accords of 1954. But Viet-Nam 
Crisis takes the reader back to the Roosevelt era. In doing so, it introduces 
him to documents that reveal the anti-French feelings of Roosevelt and 
broadly hint that had Roosevelt lived a few more years the history of 
Vietnam might well have been different. And it carries the reader back to 
the years of the Truman Administration and the 1950 decision to support 
the French against the Viet Minh—a decision that might be pinpointed as 
the starting point for U.S. involvement in the struggle. 

If there are “faults” in Viet-Nam Crisis, they are few. True, some of the 
documents seem somewhat repetitious and others appear insignificant. In 
addition, Viet-Nam Crisis fails to give the reader more than a cursory and 
historical explanation of the documents included in the reader, and an 
analysis of many of the documents would be helpful. Despite these faults, 
Viet-Nam Crisis makes a very worthwhile contribution to a better under- 
standing of the Vietnam conflict. After perusing the documents in Viet- 
Nam Crisis, the reader cannot but help to comprehend more thoroughly 
the early years of that struggle and to look forward to Mr. Cameron’s sec- 


ond volume of Viemam documents. Rocer H. Hie 


Israel Yearbook on Human Rights. Vol. I (1971). Edited by Yoram 
Dinstein. Published under the auspices of the Faculty of Law, Tel Aviv 
University. pp. 464. 

The first volume of the Israel Yearbook on Human Rights is largely 
based on the work of an international symposium which was convened in 
Tel Aviv in July 1971. It differs from the many publications dealing with 
the international aspects of human rights which have been presented to the 
public in recent years in that, in addition to containing a number of con- 
tributions on the general problem of human rights, it also assembles a series 
of studies dealing with situations in specific countries or devoted to the 
protection of human rights in armed conflicts. 

In the first group are articles by established experts in their respective 
fields, such as Jacob Robinson writing on the international protection of 
minorities; Paul Weis on refugees and human rights; Karl Josef Partsch on 
an aspect of the European Convention on Human Rights; Isi Foighel on 
political crimes and extradition; and a brief survey of the work of the U.N. 
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Commission on Human Rights by Sir Samuel Hoare. Rita Hauser writes 
on the international protection of minorities and the right to self-determi- 
nation. 

The second group contains studies included ratione loci, as it were. 
They deal with the Arab minority in Israel (Stendel), the Jewish problem 
and the Soviet Union (Eliav), discrimination against Jewish minorities in 
Arab countries (Justice Haim H. Cohn). Natan Lerner treats of anti- 
semitism as racial and religious discrimination under U.N. Conventions. 

The articles in the section on human rights in warfare also fall into two 
groups, the first being devoted to the general law on the subject, the second 
to specific questions that have arisen as a consequence of the 1967 Arab- 
Israeli war. Among the former are papers by Draper (The Relationship 
between the Human Righis Régime and the Law of Armed Conflict), by von 
Glahn (The Protection of Human Rights in Time of Armed Conflict), by 
Morris Greenspan (The Protection of Human Rights in Time of Warfare), 
by Schwarzenberger (Human Rights and Guerilla Warfare), by Levie 
(Civilian Sanctuaries—an Impractical Proposal), and by Gidon Gottlieb 
(International Assistance to Civilian Populations in Civil Wars). 

To the observer of the contemporary international scene the articles deal- 
ing with the legal problems of the Arab territories occupied by Israel in 
1967 (the “administered territories”) are of particular interest, especially 
as the material treated in some of them is not easily accessible elsewhere. 
Attorney-General (Shamgar) of Israel comments on The Observance of 
International Law in the Administered Territories; the Coordinator of the 
Israeli Government authority in the administered territories (Brigadier 
General Gazit) presents his government’s Policy in the Administered Terri- 
tories; the Military Advocate General of Israel (Colonel Hadar) writes on 
Administrative Detentions Employed by Israel; and a Senior Staff Officer 
of the Office of the Military Advocate-General (Lieutenant Colonel Shefi) 
explains Taxation in the Administered Territories. An analysis of the sub 
ject of the War and the Rule of Law: The Israeli Experience is presented 
by Dean Rubinstein of the Tel Aviv Faculty of Law. 

In an article The Application of International Law to Occupied Terri- 
tories, Stephen M. Boyd of the U.S. Department of State voices criticism of 
the view the Israeli authorities hold on the applicability of the Civilians 
Convention of 1949 in the present situation. Professor Dershowitz of the 
Harvard Law School writes on Preventive Detention of Citizens during « 
National Emergency—A Comparison between Israel and the United States. 

A contribution by Leslie C. Green deals with a question far away from 
the Middle East: Human Rights and Canada’s Indians. 

The volume also reproduces summaries of the discussions of the Tel Aviv 
symposium. 

Extracts from Israeli military proclamations, orders, and judicial deci 
sions relating to the occupied territories, compiled by Shapiro-Libai, make 
relevant materials available in English. 

In his foreword, the editor (Dinstein) expresses the hope that in a part 
of the world where reality has always been shrouded in myth, the volume 
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will contribute to the discovery of truth. In an introductory article: Human 
Rights: the Quest for Concretization he comes to the conclusion, with which 
not every reader might be inclined to agree, that “If human rights are to 
be genuinely developed, if the world is to be humanized, the process should 
be deUNized.” 

In this note it has not been possible to deal with the substance of the in- 
dividual contributions. The reviewer must therefore restrict himself to 
stating that the volume is a mine of information on the subjects with which 
it deals, a reference work of very great usefulness, and an outstanding con- 


tribution to legal literature. 
Econ SCHWELB 


Asian-African Legal Consultative Committee. Report of Tenth Session, 
Held in Karachi, January 21 to 31, 1969. New Delhi: Secretariat of the 
Asian-African Consultative Committee, 1969. pp. 412. 


Asian-African Legal Consultative Committee. Report of Eleventh Session, 
Held in Accra January 19 to 29, 1970. New Delhi: Secretariat of the 
Asian-African Consultative Committee, 1971. pp. iii, 377. 


The Tenth and Eleventh Sessions of the Asian-African Legal Consulta- 
tive Committee were marked by increased participation, albeit at the ob- 
server level, of representatives of international organizations, including the 
United Nations, the International Law Commission, the OAU, the U.N. 
High Commissioner for Refugees, and the American Society of Interna- 
tional Law, as well as representatives of a larger number of African states. 
However, of the latter, only two, Ghana and Nigeria, participated as full 
members. 

On most issues, the African delegations found themselves in essential 
agreement with their Asian colleagues. The exception, as at the Eighth Ses- 
sion,' was the problem of refugees, as to which the African delegates con- 
tinued to manifest a more liberal attitude than their Asian counterparts. 
Whereas most African states have become parties to the 1951 U.N. Conven- 
tion on Refugees as revised by the U.N. Protocol of January 31, 1967, few 
Asian states have done so. Pakistan and Iraq, which had not become 
parties to the Convention, took the initiative at both sessions in pressing for 
inclusion of displaced persons in the term “refugees” and for their right to 
compensation. This preoccupation with the status and condition of Arab 
refugees occasioned concern on the part of other delegations, particularly 
the attempt to include among refugees persons who “leave one part of their 
country for another part of their country when both parts are in the same 
territory” (Ceylon, Eleventh Session p. 70). The fear lest wider doors be 
opened by this formula to subversion and civil rebellion was sufficient to 
preclude decisions on this question or on the problem of compensation. It 
would be interesting to speculate in the light of recent events in Bangla- 
desh whether Pakistan would maintain the same position today. 

The regime of rivers also occupied the attention of both sessions. While 
India supported the “Helsinki” rules adopted by the International Law 


1 See 63 A.J.I.L. 367 (1969). 
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Association in 1966, Pakistan and Iraq opposed them. The two also pressed 
for adoption of the concept of joint control by riparian states of a “river 
system considered as a whole,” the abuse of rights, and the right to invoke 
Articles 2(4) and 51 of the Charter in case of grave damage to the territory 
of another riparian state (p. 229). Their proposals and the discussion cen- 
tered on rights of downstream riparian states to the exclusion of such rights 
of upstream states as fishing and navigation. The opposition, led by India, 
stressed the dangers of attempting to extend the right of self-defense to the 
protection of water rights. The subject of the regime of rivers was remit- 
ted to the Twelfth Session. 

The Hague Conventions of 1955 and 1964 on international sale of goods, 
as well as the Hague Convention of 1921 and the Brussels Convention of 
1924 on bills of lading, were generally criticized at the Eleventh Session as 
protecting sellers and shipowners at the expense of developing countries, 
most of which are buyers and shippers. The need for new conventions in 
these and related fields was stressed. 

The positions of the Asian and African states at the Vienna Conferences 
for the drafting and adoption of the Convention on Treaties? are well 
known.’ The Report of the Tenth Session, most of which is devoted to that 
subject, is, therefore, significant only to the extent that it reveals the strength 
of conviction on the principal issues. For the Afro-Asian states, these were 
jus cogens, the inclusion of political and economic pressures in the concept 
of coercion as that term is used in Article 52 of the Convention,‘ and oppo- 
sition to third-party decisionmaking. Even more conspicuous was the Com- 
mittee’s exclusion of the International Court of Justice from that process. 
Speaking as a representative of the International Law Commission, Mr. 
Tabibi declared: “Nobody fully trusts the decisions of the International 
Court of Justice” (p. 285). So hostile was the atmosphere that in a par- 
ticularly fairminded and persuasive intervention in behalf of third-party 
decisionmaking, Professor McDougal, representing the American Society 
of International Law, was constrained to avoid reference to the Court as 


such (p. 316). Jonn H. SPENCER 


Readings in African Law. Edited by N. Rubin and E. Cotran. New York: 
Africana Publishing Corporation, 1970. Vol. I pp. xxvii, 409. Index. 
$22.50; Vol. IT. pp. ix, 330. Index. $22.50. 


For those interested in the role of customary law in national and inter- 
national societies, this two volume collection of writings on African cus- 
tomary law provides fascinating reading. It covers crimes, civil wrongs, 
contracts, land law, and family law. That fascination, however, in the end, 
becomes dulled by the egregious deficiencies of these volumes. 

In the Introduction, the editors pose probing questions and issues—cus- 
tom and the role of the individual in group-orientated societies (p. xviii); 


2 UN Doc. A/CONF.39/27. 
3 See Kearney and Dalton, The Treaty on Treaties, 64 AJIL 495 (1970). 
4 Cf. Annex to the Final Act, UN Doc. A/CONF.39/26. 
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diversities of customary law (p. xxiv); processes of integration, codifica- 
tion, and unification (pp. xxii, xxiv); determination of the “precise point at 
which custom ends and law begins” (p. xvii); and modernizing influences 
and the impact of Western legislation on the customary law of Africa 
(p. xxi). Yet, apart from the first two areas of inquiry, the materials se- 
lected fail dismally to respond to the problems posed. The deficiencies are, 
indeed, so great as to render the title of the two volumes Readings in Afri- 
can Law misleading. 

Concern with customary law to the exclusion of Westernizing and other 
modernizing influences might be justified to the extent that customary law 
alone might be considered as “African Law.” However, such a basis of 
selection would reflect a somewhat sterile erudition, given the rapid trans- 
formations of recent years. Such is precisely one of the more obvious de- 
fects of these volumes, Sixty percent of the materials date from before the 
movement for independence took form in 1956. Only one publication dates 
from 1967, and two from 1966, but there are two selections from 1928, nine 
from 1929, and no less than sixty before the decade of the 50’s. The result 
is that the reader finds little in this collection with which to evaluate the 
present state of African Jaw or the influences bringing about change. 

This absorption with the colonial era accounts, possibly, for the fact that 
with but the rarest of exceptions (e.g. marriage customs of the Nkundo of 
Zaire, Vol. II, pp. 91-92), the two volumes are concerned with the former 
British colonies, as studied for the most part, quite naturally, by British 
scholars, whose works with but one or two exceptions have been published 
in England. Yet, as indicated above, the editors themselves recognize the 
essential diversity of African customary Jaw. Islamic customary law is 
surely not to be ignored. On the other hand, former British Africa can 
scarcely be taken to be representative of “African Law” to the exclusion of 
the legal systems of traditionally independent states with their relatively 
rich legal literature, still less those of Francophone Africa which alone 
comprises one-half the land area and one-third the population of the con- 
tinent. This preoccupation with former British colonies has had the con- 
sequence of excluding the impressive contributions of Sohier and Pauwels 
on customary law in Zaire and, by way of balancing the sixty selections 
concerning customary law in the British colonies before 1940, the compre- 
hensive studies contained in the two volume work entitled Coutumiers 
juridiques de l'Afrique Occidentale Francaise. If these contributions were 
excluded because they would have required translation, there is the work 
by Salacuse on the legal systems of French-speaking Africa.t_ The inclusion 
of such a study would have had the additional merit of supplementing the 
slender selection of publications post-1960. Clearly a new and less slanted 
edition of the Readings is called for. 

Jonn H. SPENCER 


1J, W. Salacuse: AN INTRODUCTION TO LAW IN FRENCH-SPEAKNG AFRICA: Vol. I. 
Arnica SOUTH OF THE SAHARA. (1969). 
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The Canadian Yearbook of International Law. Volume IX, 1971. C. B. 
Bourne, Editor-in-Chief. Vancouver: University of British Columbia 
Press, 1972. Published under the auspices of the Canadian Branch, Inter- 
national Law Association. pp. 355. Index. $14.00. 


This volume provides timely discussions of some broad topics, notes, and 
comments on contemporary issues, and a section on Canadian practice. 

Writing on La Commission internationale des pêches pour [Atlantique 
Sud-Est, J. E. Carroz examines the functions of the Commission, observing 
(pp. 19, 20) that while the freedom of action of members remains intact, 
the common interests of member states are promoted. 

Under the caption The Organization of African Unity and the United 
Nations: A Study of the Problems of Universal-Regional Relationship in the 
Organization and Maintenance of International Peace and Security, R. A. 
Akindele of the University of Ife (in Nigeria) submits that classical inter- 
national law defended colonialism. The new international morality he 
regards as falling short of equating colonialism with aggression, while the 
OAU is doing what the U.N. aims at doing but does not do effectively 
(pp. 44, 47). It may be urged, the writer submits (pp. 56, 57), that an in- 
terpretation which makes the right of self-determination almost synonymous 
with the right of secession is not helpful to the maintenance of national 
stability in the international system. 

George Ginsburgs, considering Execution of Foreign Commercial Awards 
in Post-War Soviet Bilateral Treaty Practice, essays a distinction (as at 
p. 83) between “mixed” and socialist models. He considers scholarly opin- 
ion as agreed that the listing of grounds on which denial of mandatory 
implementation of a foreign arbitral award may be allowed is exhaustive 
(p. 89), and cites the opinion of a “leading Soviet expert in the field” as to 
a “general procedural regime for the execution on the territory of the USSR 
of foreign arbitral decisions ....” (p. 101). 

Under the title La conception Soviétique du droit international, André 
Patry suggests (p. 110) that since the death of Stalin Soviet international 
law and lawyers have emphasized peaceful coexistence. 

In a study of Mediation, Conciliation and Adjudication in the Settlement 
of International Drainage Basin Disputes, C. B. Bourne notes (p. 119) the 
usefulness of the U.S.-Canadian Internationa] Joint Commission, but finds 
it largely true (p. 138) that international water law is “vague and not 
highly developed.” He finds it impossible to deduce from the U.N. Charter 
that basin states must settle disputes (concerning proposed works or utili- 
zation of waters) by agreement or third-party determination (pp. 157—158). 

Considering Exemption from the Jurisdiction of Canadian Courts, J. -G. 
Castel notes, inter alia, the distinction between public and private acts of a 
state, “qualified” diplomatic immunity, the lack of immunity for stolen 
documents (p. 175), waivers, and the position of enemy aliens (pp. 183- 
188). 

Eighty-seven pages of the Yearbook comprise notes and comments, thirty- 
five relate to Canadian practice, and thirteen to digests of cases involving 
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public international Jaw and conflict of laws. Eight book reviews are in- 


cluded in this volume. Rosert R. WILSON 


BRIEFER NOTICES 


The Passport in International Law. By Daniel C. Turack. (Lexington, 
Mass: Lexington Books, D. C. Heath and Company, 1972. pp. xviii, 353. 
Index. $16.50.) The author, a member of the Bar of Ontario and a pro- 
fessor of law at Franklin Law School, Capital University, brings together in 
this book a considerable amount of material (with detailed citations as to 
authors and official documents) on the subject of passports. It is a treatise 
in form—a text containing views of the author along with running factual 
descriptions of multiple problems. 


At the outset, the author considers the “right to travel” as a human right 
and the definition, juristic nature, and function of a passport. He considers 
at some length contributions by universal international organizations toward 
an international regime of passports. He surveys regional developments 
toward freedom of movement in Latin America, the Arab League, the 
Brussels Treaty Organization, the Organization for Economic Co-operation 
and Development (OECD) and its predecessor (OEEC), the Council of 
Europe, the Scandinavian Passport Union, Benelux, the European Coal and 
Steel Community, the European Economic Community, and the British 
Commonwealth. He treats of travel documents of refugees, aircraft per- 
sonnel, officials of international organizations in the U.N. system, and of 
other international organizations, including the Arab League, the Organi- 
zation of American States, the Council of Europe, and the Organization of 
African Unity, as also the travel documents of international judges. He 
considers passports issued by or on behalf of non-state entities and con- 
cludes with a 20-page consideration of certain state and international as- 
pects of passports, including, for example, those involved from time to time 
in matters of protection, deportation, and recognition. 


The volume does not treat of how to procure or renew a passport, etc., as 
the precise practice of countries of the world in the matter of technical 
procedures, save for a few exceptions or examples, is not included in the 
work. Rather, the author’s emphasis is chiefly on developments concern- 
ing the “right to a passport,” freedom of movement, and travel documents 
other than passports. He closes with the statement that because of the 
widespread use of passports and “the international practice whereby the 
issuing state will readmit the bearer,” “any movement for abolition of pass- 
ports on a universal scale would appear to be impractical.” At several 
points in his work, he calls attention to the need, in his opinion, for the 
compilation of the passport and immigration laws of the different countries. 


Maxryjorre M. WHITEMAN 


International Boundaries of East Africa. By. A. C. McEwen. (Oxford: 
Clarendon Press, 1971. pp. viii, 290. Appendices. Index. $11.25.) It is 
to be hoped that the title and geographical orientation of this book will not 
limit its impact, for here is a superlatively discerning and scholarly work; 
in fact, the best that has appeared since the studies of Boggs over thirty 
years ago. While it is primarily directed to the legal, diplomatic, and tech- 
nical problems controlling the establishment of the boundaries of former 
British East Africa, its concerns are broader—unequal treaties, conquest, 
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spheres of influence, self-determination, territorial integrity, the Organiza- 
tion of African Unity, boundaries splitting ethnic units, customary rights in 
frontier areas, lacustrine as well as riverine boundaries, the criteria and 
technicalities followed in delimitation and demarcation, the juridical value 
of maps. All of these problems and issues, situated against a background 
broader than that of Africa alone, are discussed in objectivity, depth, and 
rich detail. The recent literature on boundaries, much of which is con- 
cerned with Africa,? pales by comparison with the solid and wide-ranging 
research this book reveals. 


If a criticism is to be offered, it might be that while all but one ? of the 
boundaries inter se of the former British territories have been examined, the 
same is not true of those with peripheral states. Although most bounda- 
ries with Zaire, Mozambique, Somalia, and Ethiopia are studied, those be- 
tween Zambia and Zaire, Malawi and Mozambique, and Sudan and Ethi- 
opia are ignored. In the last instance, the boundary is today the subject of 
growing controversy. Such has Jong been the case with the significant 
boundary between Somalia and Ethiopia. In fact, the Kenya-Ethiopia 
and Kenya-Somalia boundaries to which the author devotes Chapters VIII 
and IX, can scarcely be discussed apart from the broad legal, ethnic, and 
diplomatic drama of the Ethiopia-Somalia conflict. 

Joun H. SPENCER 


The Multinational Enterprise in Transition, Edited by A. Kapoor and 
Phillip D. Grub. (Princeton, N.J.: The Darwin Press. pp. xvi, 505. Index. 
$14.95.) Although intended for use in courses on international business, 
this volume deserves space on the bookshelf of every lawyer interested in 
the multinational enterprise. This is true although it has no article aimed 
at legal issues—if they can be distinguished from the policy issues several 
authors tackle. A lawyer would find it hard to garner the articles already 
published since they appeared in out-of-the-way journals and congressional 
hearings; also there are several useful original contributions. However, if 
he were seeking only one volume on the topic I would rather recommend 
either the symposium, The International Corporation (1970), edited by 
Professor Kindleberger, or Professor Vernon’s Sovereignty at Bay (1971). 
Not only do these present a more unified viewpoint but their quality is 
more uniformly high; those in this volume range from Professor Hirsch- 
man’s important How to Disinvest in Latin America and Why to a terse 
item on taxation not likely to help any Jawyer. Finally, unlike the other 
authors, the editors have chosen, for curricular reasons, to include contri- 
butions not peculiarly related to the international enterprise but covering 
part of the subject matter that a general business manager must master, 
such as Professor Muellers useful survey of variations in standard ac- 
counting practices. In any case, the volume is a well-edited contribution to 
the task of keeping track of this rapidly moving field. 

Det ev F. Vacts 


A Missão Diplomatica. By G. E. do Nascimento e Silva. (Rio de 
Janeiro: Compania Editoria Americana, 1971.) The distinguished Brazilian 
scholar, who gave us only recently an historical study, Diplomacia e Proto- 
colo, now adds a scholarly survey of “The Diplomatic Service” covering the 
whole field. The author acknowledges his indebtedness to Rubens de 


1 Most of the literature appears in periodicals. However, a recent book is: African 
Boundary Problems, C. G. Widstrand (ed.), Scandinavian Institute of African Studies 
(1969). 2 Malawi-Zambia. 
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Mello’s comprehensive work published some twenty-four years ago, but 
calls attention to the fact that diplomacy has changed sinee then. The 
United States and the Soviet Union have come to be combative powers, new 
Asian and African states have come into the community, and correspond- 
ing problems calling for solution have been presented. Perhaps the most 
interesting chapters are those dealing with the new members of the com- 
munity—the semi-sovereign states, where, with references to Italian authors 
and the case of the Holy See, the author’s experience as a professor in Italy 
makes it possible for him to present a point of view not familiar to Ameri- 
can scholars, Latin American students are to be congratulated. 


C. G. FENWICK 


Balance y Perspectivas del Tribunal Internacional de Justicia. By D. 
Luis Garcia Arias. (Madrid: Real Academia de Jurisprudentia, 1972. 
pp. 93.) A distinguished scholar, who has already contributed to the sub- 
ject, here gives us a brief but critical study of the International Court of 
Justice in the form of a lecture before the Spanish Academy. Students will 
find in it much that is enlightening, even if the facts are already known to 
the academic world. Students familiar with Spanish jurisprudence will 
find much that is enlightening in the closing chapters surveying the present 
“balance sheet” of the Court and what is ahead for it. A hundred footnotes 
contain much critical comment and the author’s observations on the con- 
troversial points of the Court’s decisions. A Table of Contents and an 
Index would have been helpful. 


C. G. FENWICK 


Völkerrechtliches Gewaltverbot und Friedenssicherung. Edited by Wil- 
fried Schaumann. (Baden-Baden, Germany: Nomos Verlagsgesellschaft, 
1971. pp. 352. Appendix.) In April 1970, the German Society for Inter- 
national Law sponsored a symposium, organized by the late Professor 
Wilfried Schaumann, on the role of the prohibition of force in international 
law. The proceedings are published in this volume. Summaries in English 
of the ten principal papers are included, but hardly do justice to the de- 
tails and ramifications of the papers themselves. 


The range of the volume may be suggested by the topics of the papers. 
Three introductory reports analyze underlying legal concepts: prohibition 
of force under the Charter of the United Nations (Michael Bothe), pro- 
posed definitions of aggression (Peter Wittig), and civil war situations 
(Dietrich Rauschning). The papers for discussion at the meeting then 
deal with the legal prohibition of force as a factor in maintaining peace in 
concrete situations: with the preconditions and limits of its application 
(Bert Röling), in particular regarding the Federal Republic of Germany 
(Thomas Oppermann); and with self-defense (Luzius Wildhaber), per- 
missible force short of war (Wilhelm Kewenig), zones of influence 
(Michael Schweitzer), the enemy state clauses of the Charter (F. A. 
Freiherr von der Heydte), and implications of a European security system 
(Eberhard Menzel). 


Drawing extensively on state and U.N. practice and international legal 
literature, these scholarly papers address lex lata as well as lex ferenda, 
their emphasis varying between defining specific problems and offering 
conclusions. What they may be said to have in common is the assumption 
that the prohibition of force is not a dead letter but valid law, though im- 
perfect law with serious limitations and uncertainties, and that it is the 
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task of international lawyers to determine and clarify these in the light of 
existing conditions. To that task the volume makes a solid and thoughtful 
contribution. : 

Kurt Witx 


Ostpolitik, Völkerrecht und Grundgesetz. By Rolf Quist. Samberg 
Germany: Werner Raith Verlag, 1972. pp. 265. Index.) This slim volume 
on the treaties and agreements which embody West Germany’s present 
Eastern policy was written during the German controversy over ratification 
last year and sets out to refute the objections which the treaties’ opponents 
sought to derive from legal considerations. It does so on a hae founda: 
tion, analyzing first the issues surrounding the legal framework of Germany’s 
status since World War II, from the Potsdam Agreement to the Paris Agree- 
ments of 1954 and beyond. Proceeding from there to review West Ger- 
many’s treaties of 1970 with the Soviet Union and Poland, its contemplated 
treaty with Czechoslovakia, and the Berlin Agreement complex of 1971, the 
author finds valid objections in neither German constitutional nor inter- 
national law. Specifically, in international law, he concludes that the Reich 
became extinct through dismemberment, that self-determination can yield 
no right of return for German expellees, that no distinct right to a home- 
land exists, and that a rule against annexation by conquest cannot be in- 
voked against counter-annexations responding to aggression or against 
annexations receiving consent from the dispossessed state. 


The authors wide-ranging argumentation is succinct, even summary, 
leaving nearly half the volume to documentation and references. His ap- 
proach is realistic, his style frequently polemical. He clearly favors a 
policy based on full acceptance of the present situation, even beyond the 
stand now taken by the Bonn Government. Essentially a critique of the 
extensively cited German legal literature in its own conceptual terms, the 
book can serve readers outside Germany as a comprehensive introduction 
to the ongoing debate in Germany on these issues. 

Kurt Wiix 


The Turkish Straits and NATO. By Ferenc A. Vali. (Stanford: Hoover 
Institution Studies, 1972, pp. xiii, 348. Appendix. Index. $9.50.) This 
book provides a comprehensive historical treatment of the regime covering 
the Turkish Straits with particular attention focused on Russia’s attainment 
of many of her long standing goals in the area. Late in the 15th Century 
the Black Sea was a “Turkish Jake” under Ottoman control. From that time 
Russia has wanted (1) Istanbul restored to Christianity, (2) the strategic 
and commercial advantage of securing complete freedom for both its naval 
and merchant vessels to pass the Straits to the Mediterranean, and (3) na- 
tional control of the Straits and forward positions which would protect its 
ee against any aggressor. All but the last of these goals has been 
obtained. 


In addition, the author traces Turkey’s entrance into NATO, NATO’s in- 
volvement with the Straits, Turkey's relations with United States, the 
Soviet Union’s use of the straits, and the application of the Montreux regime 
in international practice. Finally the author subjects to detailed analysis 
the possibility that the present status of the Montreux Convention may be 
altered by the Soviet Union or another party for devision or denunciation. 


This well-written book is of considerable general interest to the inter- 
national practitioner. It is particularly helpful to the international lawyer 
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because the author has thoughtfully reproduced in a lengthy appendix 
numerous documents, agreements, conventions, and diplomatic correspon- 
dence showing the step-by-step historical development of the regime of 
the Turkish Straits. 


James Jay ALLEN 


The “Open” Commonwealth. By M. Margaret Ball. (Durham, N.C.: 
Duke University Press. 1971. pp. xiv, 286. Appendix, Bibliography. In- 
dex. $8.75.) The withdrawal of Pakistan, the entry of Bangladesh and the 
question of Uganda’s continuance as a Commonwealth member (see p. 28) 
have all aroused interest in the “housekeeping arrangements” of the Com- 
monwealth. Of more pervading and general interest is the nature of the 
Commonwealth, and in her latest work The “Open” Commonwealth— 
“open” because its members are free to contract other ties (pp. viii, 200)— 
Professor Ball examines this sui generis phenomenon as an international 
organization in the modern world. Its membership is spread throughout 
the world, is multiracial, and embraces almost a quarter of the membership 
of the United Nations and 25% of the world’s population (p. 23), although 
wh “groups” have shown more disunity in the United Nations (pp. 29, 
144). 


Students of international organization and of Commonwealth affairs will 
find most valuable Dr. Ball’s account of the historical development of the 
Commonwealth to date, together with her description of the instrumen- 
talities of Commonwealth cooperation in the political, economic, and social 
fields, with particular emphasis on the role of the Commonwealth Secre- 
tariat, first envisaged in 1907 but not acted upon fully until 1965. The first 
point she makes, and which is perhaps not sufficiently appreciated, is that, 
even in the absence of a formal constitution, an international organization 
may exist because it operates through well-defined mechanisms. In her 
view this is the position of the Commonwealth (p. 33), for the consultation 
which is frequently described as the prime justification of its existence 
“takes place within a framework of principles that are generally recognized, 
for the most part in practice as well as in theory” (p. 34). It is equally 
unimportant that when the Commonwealth “meets” no formal voting takes 
place and no international instruments are produced, although there is a 
final communiqué and occasionally an agreed memorandum of results 
(p. 48). At the same time it must be noted that some of the technical 
meetings that take place among Commonwealth members appear to serve 
the same purpose as larger specialized agencies and do in fact produce 
binding agreements, and “their existence suggests .. . a reality which those 
who would deny its validity disregard at their peril” (p. 79). 


Commonwealth developments have been responsible for loosening what 
might have been considered as institutional ties. Thus, with the develop- 
ment of regionalism “the electoral caucus function of the Commonwealth 
[re U.N. bodies] has disappeared” (p. 143). It may be doubted, however, 
whether the Colombo Plan (p. 200) could have been instituted had there 
been no such organization as the Commonwealth. Other institutions like 
the European Common Market and OAU must affect the Commonwealth, 
but “whatever rôle the Commonwealth is to play in the future, two things 
are self-evident. One is that the rôle will be determined by the interests 
of its members and not by sentiment. The other is that while Britain’s part 
will continue to be important, other Commonwealth countries will of 
necessity bear a larger share of the burdens of association than in the past, 
always keeping in mind the differences which exist and will continue to 
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exist as among Commonwealth countries in capacity to contribute” (p. 242). 
The Commonwealth will never develop into a regional organization or an 
international institution in any formal sense. Nevertheless, Professor Ball's 
The “Open” Commonwealth shows that from the functional point of view 
it is an international institution and one worthy of examination by any 
student of such phenomena. 

L. C. GREEN 


The Australian Year Book of International Law, 1968-1969. H. B. Con- 
nell, Editor. (Sydney, Melbourne, Brisbane: Butterworths, 1971. pp. x, 244. 
Index.) This volume of the Year Book, published under the auspices of 
the Monash Law School, covers the period from July 1967, to June 1969. It 
includes a survey of current problems, with a digest of, and commentary 
on, Australian practice. 


A brief introductory section by J. G. Starke is on The Concept of Opposa- 
bility in International Law. In a fifty-page section on Australian Bays 
W. R. Edeson suggests, as to defining bays, that international law before 
1900 offered “no guidance” (p. 19); he finds desirable the adoption of a 
territorial sea convention, such as that concluded between New Zealand 
and the United Kingdom. 


In an article on Two Approaches to Treaty Interpretation, J. G. Merrills 
compares the “literal” approach put forth by the Vienna Conference on the 
law of treaties with that ascribed to the United States, which abandons the 
literal approach “in favour of a broad inquiry into all the factors surround- 
ing the agreement” (p. 79). Writing on International Agreements and the 
Australian Treaty Power, H. B. Connell examines the position which mem- 
ber states of the Commonwealth of Australia have taken and suggests (p. 87, 
n. 25) the possible effects of international usage as to the states prerogative 
powers in external affairs. Envisaged (p. 101) is Australia’s acceptance of 
a fuller role and an increase of its “capacity to enter more readily” into 
international commitments. 


In a study not restricted to Australian practice, William E. Holder writes 
under the title Towards Peaceful Settlement of International Disputes, 
noting in his conclusion (p. 121) the slowness of progress toward a world 
rule of law, the complexity of the quest, and “conditioning factors.” 


American practitioners may find of special interest M. C. Pryles’s study 
entitled Proof of Sister State Laws in Australia and the United States. 
Geoffrey Marston is the author of a brief but instructive comment on Inter- 
national Law and the Sabah Dispute: A Postscript. There is a five-page 
comment, partly critical, by J. G. Starke on the work of the International 
Law Commission in 1968 and 1969. 


The Australian branch committee of the International Law Association 
has prepared a timely report on the subject of deep sea mining, which is 
printed in the volume. In another section of the Year Book Alastair Bissett- 
Johnson writes on cases in private international law. Under the general 
caption, Commonwealth Practice, H. B. Connell deals with international 
law, A. C. Castles with the United Nations, and J. F. Hookey with practice 
of the individual states and territories of the Commonwealth. There are 
eleven book reviews. 

Roseart R. WiLson 
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Annuaire Français de Droit International, Vol. XVII, 1971. Paris: Centre National de 
la Recherche Scientifique, 1972. pp. 1399. 

Atlantic Institute. Major portions of volume written by Richard H. Kaufman and 
Jean-Pierre Poulier. New York, Washington, and London: Praeger Publishers, 
1970. pp. xi, 158. $12.50. 

Baeck, Paul L. The General Civil Code of Austria. Dobbs Ferry, N.Y.: Oceana Pub- 
lications, Inc., 1972. pp. iv, 293. $17.50. 

Balicki, Jan. Dyskryminacja Rasowa w Swietle Prawa Miedzynarodowego. Wroclaw, 
Warsaw, Krakow, Gdańsk: Zaklad Narodowy Imienia Ossolitskich, 1972. pp. 295. 
21.45. 

Baturo, Ryszard. Umowy Miedzynarodowe a Państwa Trzecie. Wroclaw, Warsaw, 
Krakow, Gdarisk: Zaklad Narodowy Imienia Ossolińskich, 1971. pp. 163. Z1.30. 
Belkherroubi, Abdelmadjid. La naissance et la reconnaissance de la République Al- 

gérienne. Brussels: Établissements Bruylant, 1972. pp. 176. 

Bergmann, Philip. Self-Determination: The Case of Czechoslovakia 1968-1969. 
Lugano-Bellinzona, Switzerland: Grassi Istituto Editorale Ticinese, 1972. pp. 159. 
Sw, Fr. 14. 

Brittin, Burdick H., and Lisolotte B. Watson. International Law for Seagoing Officers. 
Annapolis, Md.: Naval Institute Press, 1972. pp. xx, 536. Index. $16.00. 

Chen, Samuel Shih-Tsai. The Theory and Practice of International Organization. New 
York: MSS Educational Publishing Co., 1971. pp. x, 200. 

Chowdhury, Subrata Roy. The Genesis of Bangladesh. New York: Asia Publishing 
House, Inc., 1972. pp. xii, 345. Index. $10.00. 

Clark, Roger Stenson. A United Nations High Commissioner for Human Rights. The 
Hague: Martinus Nijhoff, 1972. pp. xv, 186. Index. Gld. 31.50, 

Conroy, Hilary and T. Scott Miyakawa (eds.) East Across the Pacific. Historical and 
Sociological Studies of Japanese Immigration ¢ Assimilation, Santa Barbara, Calif, 
and Oxford, England: ABC-Clio Press, 1972. pp. xvii, 322. Index. $15.00, cloth; 
$5.75, paper. 

Constantinesco, Léontin-Jean. Traité de Droit Comparé. Tome I, Introduction au 
Droit Comparé. Paris; Librairie Générale de Droit et de Jurisprudence. R. Pichon 
et R. Durand-Auzias, 1972. pp. viii, 243. Fr.38,00. 

Cot, Jean-Pierre. International Conciliation. London: Europa Publications Limited, 
1972, pp. xviii, 349. Index. £4.50; $13.95. 

Courteix, Simone. Recherche Scientifique et Relations Internationales (La Pratique 
Française). Paris: Librairie Générale de Droit et de Jurisprudence. R. Pichon & 
R. Durand-Auzias, 1972. pp. v, 287. Fr.51. 

Crabb, John H. Le Système Juridique Anglo-Americaine. Louvain: Editions Nau- 
welaerts; Paris: Béatrice-Naeuwelaerts, 1972. pp. 248. 

The David Davies Memorial Institute of International Studies. International Dis- 
putes: The Legal Aspects. London: Europa Publications, 1972. pp. xviii, 325. 
£3.50; $11.95. 

de Schutter, Bart (with the collaboration of Christian Eliaerts), Bibliography on 
International Criminal Law. Leiden: A. W. Sijthoff, 1972. pp. xlviii, 423. Name 
and subject indexes. Df.58. 

Drobnig, Ulrich. American-German Private International Law. Dobbs Ferry, N.Y.: 
Oceana Publications, Inc., 1972. pp. 509. Table of Cases. Index. $17.50. 

Elias, T. O. Africa and the Development of International Law. Leiden: A. W. 
Sijthoff; Dobbs Ferry, N.Y.: Oceana Publications, Inc., 1972. pp. xiii, 261. Index. 
$13.00. 

Faller, Edmund W. Gewaltsame Flugseugentfiihrungen aus Vélkerrechtlicher Sicht. 
Berlin: Duncker & Humblot, 1972. pp. 212. DM.39,60. 


è Mention here neither assures nor precludes later review. 
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Charlottesville, Va.: The University Press of Virginia, 1972. pp. 136. 

Forsythe, David P. United Nations Peacemaking. The Conciliation Commission for 
Palestine. Baltimore and London: The Johns Hopkins University Press, 1972. pp. 
xvii, 201. Index. $10.00. 

Galloway, Jonathan F. The Politics and Technology of Satellite Communications. 
Lexington, Mass., London, and Toronto: D. C. Heath and Co. (Lexington Books), 
1972. pp. xiv, 247. Index. $15.00. 

Glassner, Martin Ira. Access to the Sea for Developing Land-Locked States. The 
Hague: Martinus Nijhoff, 1970. pp. xi, 298. Index. Gld. 40.50. 

Gould, Wesley L., and Michael Barkun. Social Science Literature. A Bibliography 
for International Law. Princeton, N.J.: Princeton University Press, 1972, for the 
Ameiican Society of International Law. pp. xv, 64]. Index. $15.00. 

Grahl-Madsen, Atle. The Status of Refugees in International Law. Volume Il, Asylum, 
Entry and Sojourn. Leiden: A. W. Sijthoff, 1972. pp. xvi, 482. Index. D8.79. 

Harris, George S. Troubled Alliance. Turkish-American problems in historical per- 
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OFFICIAL DOCUMENTS 


UNITED NATIONS 
INTERNATIONAL COURT OF JUSTICE 


RULES OF COURT ° 


ADOPTED ON MAY 6, 1946, as AMENDED ON May 10, 1972 


PREAMBLE 
The Court, 
Having regard to Chapter XIV of the Charter of the United Nations: 
Having regard to the Statute of the Court annexed thereto; 
Acting in pursuance of Article 30 of the Statute; 


Adopts the amendments to the Rules of Court approved on 10 May 
1972 and authorizes the Registry to issue a new set of Rules embodying 
these amendments. The amended Rules will come into force on | Sep- 
tember 1972 and will as from that date replace the Rules adopted by the 
Court on 6 May 1946, save in respect of any case submitted to the Court 
before | September 1972, or any phase of such a case, which shall con- 
tinue to be governed by the Rules in force before that date. 


HEADING | 
CONSTITUTION AND WORKING OF THE COURT 
SECTION |. CONSTITUTION OF THE COURT 
Judges and Assessors 

Article I 
The term of office of Members of the Court elected in February 1946, 
begins to run on the date of their election. In the case of Members of the 
Court elected later, the term of office shall begin to run on the date of the 
expiry of the term of their predecessors. Nevertheless, in the case of a 
Member elected to fill an occasional vacancy, the term of office shall begin 

to run on the date of the election. 


Article 2 
1, Members of the Court elected during the same session of the General 
Assembly of the United Nations shall take precedence according to 
seniority of age. Members elected during an earlier session shall take 
precedence over Members elected at a subsequent session. A Member of 
the Court who is re-elected without interval, shall retain his former prece- 
dence. Judges chosen under Article 31 of the Statute from outside the 


° International Court of Justice, Acts and Documents concerning the Organiza- 
tion of the Court, No. 2 (1972). See Background Note by the Registry Indicating 
the Rules of Court Amended on May 10, 1972. 

A Table of Concordance between the Numbering of the Rules of Court adopted 
on May 6, 1946 and the Numbering of those Rules as Amended on May 10, 1972 


will be found at p. 225. 
195 
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Court shall take precedence after the other judges in order of seniority of 
age. 

2. The Vice-President shall take his seat on the right of the President. 
The other judges shall take their seats on the left and right of the President 
in the order laid down above. 


Article 3 


1. Any State which considers that it possesses and which intends to 
exercise the right to choose a judge under Article 31 of the Statute shall 
so notify the Registry within the time-limit fixed for the filing of the 
Memorial or Counter-Memorial, as the case may be, or, when it is a case 
of summary procedure, the filing of the corresponding pleading. The 
name of the person chosen to sit as judge shall be stated either at the time 
of giving the notification above mentioned or within a time-limit to be 
fixed by the President. These notifications shall be communicated to the 
other parties and they may submit their views to the Court within a 
time-limit to be fixed by the President. If any doubt or objection should 
arise, the decision shall rest with the Court. if necessary after hearing 
the parties. 

2. If, on receipt of one or more notifications under the terms of the 
preceding paragraph, the Court finds that there are several parties in the 
same interest and that none of them has a judge of its nationality upon 
the Bench, it shall fix a time-limit within which these parties, acting in 
concert, may choose a judge under Article 3! of the Statute. If, at the 
expiration of this time-limit, they have not notified their choice, the Court 
shall nevertheless proceed to examine and adjudicate upon the case. 


Article 4 


Where one or more of the parties are entitled to choose a judge under 
Article 31 of the Statute, the Court may sit with a number of judges 
exceeding the number of Members of the Court fixed by the Statute. 


Article 5 


1. The declaration to be made by every judge in accordance with Article 
20 of the Statute shall be as follows: 


“I solemnly declare that I will perform my duties and exercise my 
powers as judge honourably, faithfully, impartially and conscien- 
tiously.”” 


2. This declaration shall be made at the first public sitting of the Court 
at which the judge is present after his election or after being chosen under 
Article 31 of the Statute. 
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Article 6 


For the purpose of applying Article 18 of the Statute the President, or 
if necessary the Vice-President, shall convene the Members of the Court. 
The Member affected shall be allowed to furnish explanations. When he 
has done so the question shall be discussed and a vote shall be taken, the 
Member affected not being present. If the Members present are unani- 
mous, the Registrar shall issue the notification prescribed in the above- 
mentioned Article. 


Article 7 


1. The Court may, either upon its own initiative or upon a request 
made not Jater than the end of the written proceedings, decide, for the 
purpose of a contentious case or request for advisory opinion, to appoint 
assessors to sit with it but without the power to vote. 

2. When the Court so decides, the President shall take steps to obtain 
all the information relevant to the choice of the assessors. 

3. The assessors shall be appointed, by secret ballot and by a majority 
of the votes of the Members of the Court composing it at the time, at a 
private meeting of the Court. 

4. The same functions shall belong to the Chambers provided for by 
Articles 26 and 29 of the Statute and to the Presidents thereof, and may be 
exercised in the same manner. 


Article 8 


Before entering upon their duties, assessors shall make the following 
declaration at a public sitting: 


“I solemnly declare that J will perform my duties as an assessor 
honourably, faithfully, impartially and conscientiously, and that [ 
will scrupulously observe all the provisions of the Statute and of the 
Rules of the Court.” 


The Presidency 


Article 9 


1. The Court shall proceed to elect the President and the Vice-President 
in the course of the month following the date on which the judges elected 
at the periodic election of Members of the Court enter upon their duties. 
The President and Vice-President thus elected shall take up their duties 
forthwith. If, at the periodic election, the President is not re-elected a 
Member of the Court, the duties of President shall in the meantime be 
discharged in accordance with Article 11 and Article 12, paragraph 2, 
of these Rules. 


198 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


2. If the President or the Vice-President should cease to be a Member 
of the Court or should resign the office of President or Vice-President 
before the expiry of his normal term, an election shall be held for the 
purpose of appointing a successor for the unexpired portion of the term. 

3. The elections referred to in the present Article shall take place by 
secret ballot. The Member of the Court obtaining an absolute majority 
of votes shall be declared elected. 


Article 10 


The President shall direct the work and administration of the Court; 
he shall preside at the meetings of the Court. 


Article 1] 


The Vice-President shall take the place of the President if the latter is 
unable to fulfil his duties or if the office of President is vacant. 


Article 12 


|. Provision shall be made to ensure at the seat of the Court the con- 
tinuous discharge of the duties of the office of President either by the 
President or the Vice-President. 

2. If at the same time both the President and the Vice-President are 
unable to fulfil their duties, or if both offices are vacant at the same time, 
the duties of President shall be discharged by the oldest among the Mem- 
bers of the Court who have been longest on the Bench. 


Article 13 


1. If the President is a national of one of the parties to a case brought 
before the Court, he will abstain from exercising his functions as President 
in respect of that case. The same rule applies to the Vice-President or to 
any Member of the Court who may be called on to act as President. 


2. Ifa case is begun before a periodic election of Members of the Court 
and continues after such election, the duties of President shall be dis- 
charged by the Member of the Court who presided when the case was last 
under examination. If he is unable to sit, the duties of President shall be 
performed by the newly elected President or, failing him, the newly 
elected Vice-President, provided that the President or the Vice-President, 
as the case may be, is qualified to sit in the case. If neither is able to sit, the 
duties of President shall be performed by the oldest among the Members 
of the Court who have been longest on the Bench. 
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The Registry 


Article 14 


l. The Court shall select its Registrar from amongst candidates 
proposed by Members of the Court. The Members of the Court shall 
receive adequate notice of the date on which the list of candidates will 
be closed so as to enable nominations and information concerning the 
nationals of distant countries to be received in sufficient time. 

2. Nominations must give the necessary particulars regarding the 
candidates’ age, nationality, university qualifications and linguistic 
attainments, their present occupation, their practical legal experience 
and their experience in diplomacy and in the work of international orga- 
nizations. 

3. The election shall be by secret ballot and by an absolute majority 
of votes. 

4. The Registrar shall be elected for a term of seven years. He may be 
re-elected. 

5. If the Registrar should cease to hold his office before the expiration 
of the term above mentioned, an election shall be held for the purpose of 
appointing a successor. Such election shall be for a term of seven years. 

6. The Court shall appoint a Deputy-Registrar to assist the Registrar, 
to act as Registrar in his absence and, in the event of his ceasing to hold 
the office, to perform the duties until a new Registrar shall have been 
appointed. The Deputy-Registrar shall be appointed under the same 
conditions and in the same way as the Registrar. 


Article 15 


l. Before taking up his duties, the Registrar shall make the following 
declaration at a meeting of the Court: 


“J solemnly declare that I will perform the duties incumbent 
upon me as Registrar of the International Court of Justice in all 
loyalty, discretion and good conscience.” 


2. The Deputy-Registrar shall make a similar declaration in the same 
circumstances. 
Article 16 


The Registrar is entitled to two months’ holiday in each year. 


Article 17 


1. The officials of the Registry, other than the Deputy-Registrar, shall 
be appointed by the Court on proposals submitted by the Registrar. 

2. Before taking up his duties, each official shall make the following 
declaration before the President, the Registrar being present: 
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“I solemnly declare that I will perform the duties incumbent upon 
me as an Official of the International Court of Justice in all loyalty, 
discretion and good conscience.” 


Article 18 


I. The Court shall prescribe and, when necessary, modify the plan of 
the organization of the Registry and for this purpose shall request the 
Registrar to make proposals. 

2. The Regulations for the staff of the Registry shall be drawn up 
having regard to the plan of the organization prescribed by the Court and 
to the provisions of the Regulations for the staff of the Secretariat of the 
United Nations to which they shall, as far as possible, conform. Their 
adoption by the President on the proposal of the Registrar is subject to 
subsequent approval by the Court. 


Article 19 


If neither the Registrar nor the Deputy-Registrar can be present or if 
both these offices are vacant at the same time, the President shall appoint 
an official of the Registry to act as a substitute for the Registrar for such 
time as may be necessary. 


Article 20 


1. The General List of cases submitted to the Court for decision or for 
advisory opinion shall be prepared and kept dp to date by the Registrar 
on the instructions and subject to the authority of the President. Cases 
shall be entered in the list and numbered successively according to the 
date of the receipt of the document bringing the case before the Court. 

2. The General List shall contain the following headings: 


1, Number in list, 
If. Short title. 
NI. Date of registration. 
IV. Registration number. 
V. File number in the archives. 
VI. Class of case (contentious procedure or advisory opinion). 
VII. Parties. 
VIL. Interventions. 
IX. Method of submission. 
X. Date of document instituting proceedings. 
XI. Time-limits for filing pleadings. 
XIL Prolongation, if any, of time-limits. 
XII. Date of closure of the written proceedings. 
XIV. Postponements. 
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XV. Date of the beginning of the hearing (date of the first public 
sitting). 
XVI. Observations. 
XVII. References to earlier or subsequent cases. 
XVIII Result (nature and date). 
XIX. Removal from the list (cause and date). 
XX. References to publications of the Court relating to the case. 


3. The General List shall also contain a space for notes, if any, and 
spaces for the inscription, above the initials of the President and of the 
Registrar, of the dates of the entry of the case, of its result, or of its 
removal from the list, as the case may be. 


Article 21 


|. The Registrar shall be the regular channel for communications to 
and from the Court. 

2. The Registrar shall ensure that the date of despatch and receipt of all 
communications and notifications may be readily verified. Communi- 
cations addressed to the agents of the parties shall be considered as having 
been addressed to the parties themselves. The date of receipt shall be 
noted on all documents received by the Registrar, and a receipt bearing 
this date and the number under which the document has been registered 
shall be given to the sender. 

3. The Registrar shall, subject to the obligations of secrecy attaching 
to his official duties, reply to all enquiries concerning the work of the 
Court, including enquiries from the Press. 

4, The Registrar shall publish in the Press all necessary information as 
to the date and hour fixed for public sittings. 

5. The Registrar shall communicate to the government of the country 
in which the Court, or a Chamber dealing with a case, is sitting, the names, 
first names and description of the agents, counsel and advocates appointed 
by each of the parties for the purposes of the case. 


Article 22 


A collection of the judgments and advisory opinions of the Court, and 
also of such orders as the Court may decide to include therein, shall be 
printed and published under the responsibility of the Registrar. 


Article 23 


1. The Registrar shall be responsible for the archives, the accounts and 
all administrative work. He shall have the custody of the seals and stamps 
of the Court. The Registrar or his substitute shall be present at all sittings 
of the Court and at sittings of the Chambers. The Registrar shall be re- 
sponsible for drawing up the minutes of the meetings. 
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2. He shall undertake, in addition, all duties which may be laid upon 
him by these Rules. 

3. Instructions for the Registry shall be drawn up by the Registrar 
and approved by the President. 


The Chambers 


Article 24 


1. The Chamber of Summary Procedure to be formed annually under 
Article 29 of the Statute shall be composed of five Members of the Court, 
comprising the President and Vice-President of the Court, acting ex 
officio, and three other members elected in accordance with Article 27, 
paragraph 1, of these Rules. In addition, two Members of the Court 
shall also be elected annually to act as substitutes. 

2. The election referred to in paragraph | of this Rule shall be held 
within three months after 6 February. The members of the Chamber 
shall enter upon their functions on election and continue to serve until 
the next election; they may be re-elected. 

3. If a member of the Chamber is unable, for whatever reason, to sit 
in a given case, he shall be replaced for the purposes of that case by the 
senior in rank of the two substitutes. 


4. If a member of the Chamber ceases to be a member of it otherwise 
than by replacement under paragraph 1, his place shall be taken by the 
senior in rank of the two substitutes, who shall thereupon become a full 
member of the Chamber and be replaced as substitute by the election of 
another one. Should vacancies exceed the number of available substi- 
tutes, elections shall be held as soon as feasible in respect of the vacancies 
still existing after the substitutes have assumed full membership and in 
respect of the vacancies in the substitutes. 


Article 25 


1. When the Court decides to form one or more of the Chambers pro- 
vided for in Article 26, paragraph 1, of the Statute, it shall determine 
the particular category of cases for which each Chamber is formed, the 
number of its members, the period for which they will serve, and the date 
at which they will enter upon their duties. 

2. The members of the Chamber shall be elected in accordance with 
Article 27, paragraph 1, of these Rules, from among the Members of the 
Court having regard to any special knowledge, expertise or previous 
experience which any of the Members of the Court may have in relation 
to the category of case the Chamber is being formed to deal with. 

3. The Court may decide upon the dissolution of a Chamber, but with- 
out prejudice to the duty of the Chamber concerned to finish any cases 
pending before it. 
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Article 26 


1. When the Court, acting under Article 26, paragraph 2, of the Statute 
decides, at the request of the parties, to form a Chamber to deal with a 
particular case, the President shall consult the agents of the parties regard- 
ing the composition of the Chamber, and shall report to the Court 
accordingly. 

2. When the Court has determined, with the approval of the parties, 
the number of its Members who are to constitute the Chamber, it will 
proceed to their election, in accordance with the provisions of Article 27, 
paragraph I, of these Rules. The same procedure shall be followed as 
regards the filling of any vacancy that may occur on the Chamber. 

3, Any member of a Chamber formed under this Rule who ceases to be 
a Member of the Court by reason of the expiry of his term of office, shall 
continue to sit in the case, whatever the stage reached when his term of 
office expires. 


Article 27 


1. Elections to all Chambers shall take place by secret ballot. The 
Members of the Court obtaining the largest number of votes constituting 
a majority of the Members of the Court composing it at the time shall 
be declared elected. If necessary to fill vacancies, more than one ballot 
shall take place, such ballot being limited to the number of vacancies 
that remain to be filled. 

2. Subject to Article 13, paragraph 1, of these Rules, the President of 
the Court shall preside over any Chamber of which he is a member, and 
the same shall apply to the Vice-President of the Court in respect of 
any Chamber of which he, but not the President, is a member. Subject 
to the same provision, if neither the President nor the Vice-President is 
a member, the Chamber shall elect its own President by secret ballot 
and an absolute majority vote of its members. 

3. The member of the Chamber who, not being its President, is senior 
in rank shall act as Vice-President. The provisions of Article 10 shall be 
applicable, mutatis mutandis, in respect of all the Chambers and their 
presidencies. 

4. If in any particular case the President of the Chamber concerned 
is prevented from sitting, or from acting as President, the functions of 
the presidency shall be assumed by the Vice-President of the Chamber 
or, failing him, by the next ranking member of the Chamber in a posi- 
tion to act. 

5. Without prejudice to Article 26, paragraph 3, of these Rules the 
duty of a member of a Chamber who ceases to be a Member of the Court, 
to finish a case already begun by him, arises only if he ceases to be a 
Member of the Court after the date on which the Chamber convenes 
for the oral proceedings. When judgment has been pronounced, such a 
duty does not extend to sitting in future phases of the same case. If the 
member of the Chamber concerned is also its President, he shall continue 
to act as such. 
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SECTION 2. WORKING OF THE COURT 


Article 28 


1. In the absence of a special resolution by the Court, the dates and 
duration of the vacations of the Court are fixed as follows: (a) from 
18 December to 7 January; (b) from the Sunday before Easter to the 
second Sunday after Easter; (c) from 15 July to 15 September. The duties 
of President shall nevertheless be continuously discharged at the seat of 
the Court. For this purpose, the President shall either himself maintain 
contact with the Registrar or shall request the Vice-President to take 
his place. 

2. In case of urgency, the President may at any time convene the 
Members of the Court during the periods mentioned in the preceding 
paragraph. 

3. The public holidays which are customary at the place where the 
Court is sitting will be observed by the Court. 


Article 29 


1. Any Member of the Court who desires to obtain leave in pursuance 
of Article 23, paragraph 2. of the Statute, shall send his request to the 
Registry. The Court shall consider the request, and the date and the 
duration of the leave which it grants to a judge shall be fixed having regard 
to what is required to ensure its proper working and to the distance 
between The Hague and his home. 

2. The number of Members of the Court on leave at the same time 
must not exceed two. The President and the Vice-President must not 
both be absent on leave at the same time. 


Article 30 


Members of the Court who are prevented by illness or other serious 
reasons from attending a sitting of the Court to which they have been 
summoned by the President, shall notify the President who will inform the 
Court. 


Article 31 


1. The date and hour of sittings of the Court shall be fixed by the 
President. 

2. The President of the Court shall fix the date for the convening of 
any Chamber referred to in Articles 26 and 29 of the Statute. The date 
and hour of the sittings of such Chamber shall be fixed by the President 
of the Chamber. 

3. The Court, or if it is not sitting the President, may fix the place, 
other than The Hague, where one of the Chambers provided for by 
Articles 26 and 29 of the Statute shall sit and exercise its functions. 
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Article 32 


If a sitting of the Court has been convened and it is found that there 
is no quorum, the President shall adjourn the sitting until a quorum has 
been obtained, Judges chosen under Article 3! of the Statute shall not 
be taken into account for the calculation of the quorum. 


Article 33° 


1. The Court shall sit in private to deliberate upon disputes which are 
submitted to it and upon advisory opinions which it is asked to give. 

2. Only the judges, and the assessors, if any, shall take part in the de- 
liberations. The Registrar or his substitute shall be present. No other person 
shall be admitted except in pursuance of a special decision taken by the 
Court. 

3. Every judge who is present at the deliberations shall state his opin- 
ion together with the reasons on which it is based. 

4. Any judge may request that a question which is to be voted upon 
shall be drawn up in precise terms in both the official languages and dis- 
tributed to the Court. Effect shall be given to any such request. 

5. The decision of the Court shall be based upon the conclusions con- 
curred in after final discussion by a majority of the judges. The judges 
shall vote in the order inverse to the order laid down by Article 2 of 
these Rules. 

6. No detailed minutes shall be prepared of the private meetings of 
the Court for deliberation upon judgments or advisory opinions; the 
minutes of these meetings are to be considered as confidential and shall 
record only the subject of the debates, the votes taken, the names of 
those voting for and against a motion and statements expressly made 
for insertion in the minutes. 

7. Unless otherwise decided by the Court, paragraphs 2, 4 and 5 of 
this Article shall apply to deliberations by the Court in private upon any 
administrative matter. 


HEADING II 


CONTENTIOUS PROCEEDINGS 


Article 34 


The rules contained in Sections 1, 2 and 4 of this Heading shall not 
preclude the adoption by the Court of particular modifications or 


' On 6 May 1946, the Court took note of the Resolution of the Permanent Court 
of International Justice regarding that Court’s judicial practice adopted on 20 
February 1931, and revised on 17 March 1936, and decided to adopt provisionally 
the method of deliberation described in that Resolution. On 5 July 1968, the Court 
adopted a new Resolution Concerning the Internal Judicial Practice of the Court 
(see I.C.J. Yearbook 1967-1968, pp. 88-91). 
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additions proposed jointly by the parties and considered by the Court 
to be appropriate to the case and in the circumstances. 


SECTION |, PROCEDURE BEFORE THE FULL COURT 
I. General Rules 
Institution of Proceedings 


Article 35 


1. When a case is brought before the Court by means of a special 
agreement, Article 40, paragraph 1, of the Statute shall apply. 

2. When a case is brought before the Court by means of an applica- 
tion, the application must, as laid down in Article 40, paragraph 1, of 
the Statute, indicate the party making it, the party against whom the 
claim is brought and the subject of the dispute. It must also, as far as 
possible, specify the provision on which the applicant founds the juris- 
diction of the Court, state the precise nature of the claim and give a 
succinct statement of the facts and grounds on which the claim is based, 
these facts and grounds being developed in the Memorial, to which the 
evidence will be annexed. 

3. The original of an application shall be signed either by the agent 
of the party submitting it or by the diplomatic representative of that party 
at the seat of the Court or by a duly authorized person. If the document 
bears the signature of a person other than the diplomatic representative 
of that party at the seat of the Court, the signature must be legalized 
by this diplomatic representative or by the competent authority of the 
government concerned. 


Article 36 


I. When a case is brought before the Court by means of an applica- 
tion, the Registrar shall forthwith transmit to the party against whom 
the claim is made a copy of the application certified as correct. 

2. When a case is brought before the Court by means of a special 
agreement filed by one only of the parties, the Registrar shall forthwith 
notify the other party that it has been so filed. 


Article 37 


l. The Registrar shall forthwith transmit to all the Members of the 
Court copies of special agreements or applications submitting a case to 
the Court. 

2. He shall also transmit copies: (a) to Members of the United Na- 
tions through the Secretary-General and (b), by means of special arrange- 
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ments made for this purpose between them and the Registrar. to any 
other States entitled to appear before the Court. 


Article 38 


|. When a case is brought before the Court by means of a special agree- 
ment, the appointment of the agent or agents of the party or parties 
filing the special agreement shall be notified at the same time as the special 
agreement is filed. If the special agreement is filed by one only of the 
parties, the other party shall, when acknowledging receipt of the notifi- 
cation of the filing of the special agreement or failing this, as soon as 
possible, inform the Court of the name of its agent. 

2. When a case is brought before the Court by means of an application, 
the application, or the covering letter, shall state the name of the agent 
of the applicant government. 

3. The party against whom the application is made and to whom it is 
notified shall, when acknowledging receipt of the notification, or failing 
this, as soon as possible, inform the Court of the name of its agent. 


4. Applications to intervene under Article 69 of these Rules, inter- 
ventions under Article 7! and requests under Article 83 for the revision, 
or under Article 84 for the interpretation, of a judgment, shall similarly 
be accompanied by the appointment of an agent. 


5. The appointment of an agent must be accompanied by a statement 
of an address for service at the seat of the Court to which all communi- 
cations relating to the case should be sent. 


Article 39 


When a State which is not a party to the Statute is admitted by the 
Security Council, in pursuance of Article 35 of the Statute, to appear 
before the Court, it shall satisfy the Court that it has complied with any 
conditions that may have been prescribed for its admission: the docu- 
ment which evidences this compliance shall be filed in the Registry at 
the same time as the notification of the appointment of the agent. 


Preliminary Consultation and Time-Limits 


Article 40 


1. In every case submitted to the Court, the President will ascertain the 
views of the parties with regard to questions of procedure; for this pur- 
pose he may summon the agents to meet him as soon as they have been 
appointed. 

2. In the light of the information obtained by the President, the Court 
will make the necessary orders to determine, inter alia, the number and 
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the order of filing of the pleadings and the time-limits within which they 
must be filed. 

3. In making an order under paragraph 2 of this Article, any agreement 
between the parties which does not cause unjustified delay shall be taken 
into account. 

4. The Court may, at the request of the party concerned, extend any 
time-limit, or decide that any step taken after the expiration of the time- 
limit fixed therefor shall be considered as valid, if it is satisfied that there 
is adequate justification for the request. In either case the other party 
shall be given an opportunity to state its views. 

5. If the Court is not sitting, its powers under this Article shall be 
exercised by the President, but without prejudice to any subsequent de- 
cision of the Court. If the consultation referred to in paragraph ! of 
this Article reveals persistent disagreement between the parties as to the 
application of Article 44, paragraph 2, or Article 45, paragraph 2, of 
t hese Rules the Court shall be convened to decide the matter. 


Article 41 


Time-limits may be assigned by the lapse of a specified period, but 
must always indicate definite dates. Such time-limits shall be as short 
as the character of the case permits. 


Written Proceedings 


Article 42 


1. If the parties agree that the proceedings shall be conducted wholly 
in French, or wholly in English, the pleadings shall be submitted only in 
the language adopted by the parties. 

2. In the absence of an agreement with regard to the language to 
be used, the pleadings shall be submitted either in French or in English. 

3. If in pursuance of Article 39, paragraph 3, of the Statute a language 
other than French or English is used, a translation into French or English 
shall be attached to the original of each document submitted. 

4. The Registrar is under no obligation to make translations of the 
pleadings or any documents annexed thereto. 


Article 43 ' 


I. The original of every pleading shall be signed by the agent and 
filed in the Registry. It shall be accompanied by the number of copies 
required by the Registry, but without prejudice to an increase in that 
number should the need arise later. 


i The agents of the parties are requested to ascertain from the Registry the 
usual format of the pleadings. 
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2. When communicating a copy of a pleading to a party in pursuance 
of Article 43 of the Statute, the Registrar shall certify that it is a correct 
copy of the original filed in the Registry. 

3. All pleadings shall be dated. When a pleading has to be filed by a 
certain date, it is the date of the receipt of the pleading in the Registry 
which will be regarded by the Court as the material date. 


4. If the Registrar at the request of the agent of a party arranges for 
the printing, at the cost of that party, of a pleading which it is intended 
to file with the Court, the text must be sent to the Registry in sufficient 
time to enable the printed pleading to be filed before the expiry of any 
time-limit which may apply to it. The printing is done under the respon- 
sibility of the party in question. 

5. The correction of a slip or error in any document which has been 
filed can be made at any time with the consent of the other party, or 
by leave of the President. 


Article 44 


l. The written pleadings in a case begun by means of an application 
shall consist, in the following order, of: 

a Memorial by the applicant: 

a Counter-Memorial by the respondent. 


2. The Court may authorize or direct that there shall be a Reply by 
the applicant and a Rejoinder by the respondent if the parties are so 
agreed, or if the Court decides, proprio motu or at the request of one 
of the parties, that these pleadings are necessary. 


Article 45 


l. In a case begun by the notification of a special agreement, the num- 
ber and order of the written pleadings shall be governed by the provisions 
of the agreement, unless the Court, after ascertaining the views of the 
parties, decides otherwise. 

2. If the special agreement contains no such provision, and if the 
parties have not subsequently agreed on the order of pleadings, they 
shall each deliver a Memorial and Counter-Memorial, within the same 
time-limits. The Court shall not authorize the presentation of Replies 
unless it finds them to be necessary. 


Article 46 


1. A Memorial shall contain a statement of the relevant facts, a state- 
ment of law, and the submissions. 

2. A Counter-Memorial shall contain an admission or denial of the 
facts stated in the Memorial; any additional facts, if necessary; obser- 
vations concerning the statement of Jaw in the Memorial; a statement 
of law in answer thereto; and the submissions. 
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3. The Reply and Rejoinder, whenever authorized by the Court, shall 
not merely repeat the parties’ contentions, but shall be directed to bringing 
out the issues that still divide them. 

4. Every pleading shall contain the party's submissions at the relevant 
stage of the case, or a confirmation of the submissions previously made, 
without recapitulation of the arguments presented. 


Article 47 


1. There must be annexed to every Memorial and Counter-Memorial 
and other pleading, copies of all the relevant documents, a list of which 
shall be given after the submissions. If, on account of the length of a 
document, extracts only are attached, the document itself or a complete 
copy of it must, if possible, unless the document has been published and 
is available to the public, be communicated to the Registrar for the use 
of the Court and of the other party. 


2. Every pleading and every document annexed which is in a language 
other than French or English, inust be accompanied by a translation into 
one of the official languages of the Court. Nevertheless, in the case of 
lengthy documents, translations of extracts may be submitted, subject, 
however, to any subsequent decision by the Court. or, if it is not sitting, 
by the President. 


Article 48 


l. The Registrar shall transmit to the judges and to the parties copies 
of the pleadings and documents annexed in the case, as and when he 
receives them. 

2. The Court, or the President if the Court is not sitting, may, after 
obtaining the views of the parties, decide that the Registrar shall in a 
particular case make the pleadings and annexed documents available to 
the government of any Member of the United Nations or of any State 
which is entitled to appear before the Court. 

3. The Court, or the President if the Court is not sitting, may, with 
the consent of the parties, authorize the pleadings and annexed documents 
in regard to a particular case to be made accessible to the public before the 
termination of the case. 


Article 49 
Upon the closure of the written proceedings, the case is ready for 
hearing. 
Article 50 


1. Subject to the priority provided for by Article 66 of these Rules, 
cases submitted to the Court will be taken in the order tn which they 
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become ready for hearing. When several cases are ready for hearing, the 
order in which they will be taken is determined by the position which 
they occupy in the General List. 

2. Nevertheless, the Court may, in special circumstances, decide to 
take a case in priority to other cases which are ready for hearing and 
which precede it in the General List. 

3. If the parties to a case which is ready for hearing are agreed in asking 
for the case to be put after other cases which are ready for hearing and 
which follow it in the General List, the President may grant such a post- 
ponement: if the parties are not in agreement, the President shall decide 
whether or not to submit the question to the Court. 


Oral Proceedings 


Article 51 


1. When a case is ready for hearing, the date for the commencement 
of the oral proceedings shall be fixed by the Court, or by the President 
if the Court is not sitting. 

2. If occasion should arise, the Court or the President, if the Court is 
not sitting, may decide that the commencement or continuance of the 
hearings shall be postponed. 


Article 52 


J]. After the closure of the written proceedings, no further documents 
may be submitted to the Court by either party except with the consent 
of the other party or as provided in paragraph 2 of this Article. The 
party desiring to produce a new document shall file the original or a cer- 
tified copy thereof, together with the number of copies required by the 
Registry, which will be responsible for communicating it to the other 
party and will inform the Court. The other party shall be held to have 
given its consent if it does not lodge an objection to the production of 
the document. 

2. In the absence of consent, the Court, after hearing the parties, 
may, if it considers the document necessary, authorize its production. 


3. Ifa new document is produced under paragraph | or paragraph 2 
of this Article, the other party shall have an opportunity of commenting 
upon it and of submitting documents in support of its comments. 


4. No reference may be made during the oral proceedings to the 
contents of any document which has not been produced in accordance 
with Article 43 of the Statute or the present Article, unless the document 
is part of a publication readily available. 

5. The application of the provisions of this Article shall not in any 
case constitute a ground for delaying the opening or the course of the 
oral proceedings. 
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Article 53 


Without prejudice to the provisions of the Rules concerning the pro- 
duction of documents, each party shall communicate to the Registry, in 
sufficient time before the commencement of the oral proceedings, in- 
formation regarding the evidence which it intends to produce or which 
it intends to request the Court to obtain. This communication shall 
contain a list of the surnames, first names, descriptions and places of 
residence of the witnesses and experts whom the party intends to call, 
with indications in general terms of the point or points to which their 
evidence will be directed. 


Article 54 


The Court shall determine whether the parties should present their 
arguments before or after the production of the evidence; the parties 
shall, however, retain the right to comment on the evidence given. 


Article 55 


The order in which the parties will be heard, and, the number of 
counsel and advocates who will address the Court, and the method of 
handling the evidence and of examining any witnesses and experts shall 
be determined by the Court after the views of the parties have been as- 
certained in accordance with Article 40, paragraph 1, of these Rules. 


Article 56 


1. The oral statements made on behalf of each party shall be as suc- 
cinct as possible within the limits of what is requisite for the adequate 
presentation of that party’s contentions at the hearing. Accordingly, 
they shall be directed to the essential issues that divide the parties and 
shall not go over the whole ground covered by the written pleadings, 
nor simply repeat the facts and arguments these contain. 

2. At the conclusion of the last statement made by a party at the 
hearing, its agent shall read that party’s final submissions, without re- 
capitulation of the arguments. Written copies of these, signed by the 
agent, shall at the same time be communicated to the Court and to the 
other party. 


Article 57 


t. The Court may at any time prior to or during the hearing indicate 
any points or issues to which it would like the parties specially to address 
themselves, or on which there has been sufficient argument. 

2. The Court may, during the hearing, put questions to the agents, 
counsel and advocates, and may ask them for explanations. 

3. Each judge has a similar right to put questions, but before exer- 
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cising it he should make his intention known to the President, who is 
made responsible by Article 45 of the Statute for the control of the 
hearing. 

4. The agents, counsel and advocates may answer immediately, later 
in the sitting, or subsequently, but in any event prior to the close of the 
oral proceedings. 


Article 58 


1. Witnesses and experts shall be examined by the agents, counsel or 
advocates of the parties under the control of the President. Questions 
may be put to them by the President and by the judges. 

2. Each witness shall make the following declaration before giving 
his evidence in Court: 


“I solemnly declare upon my honour and conscience that I will 
speak the truth, the whole truth and nothing but the truth.” 


3. Each expert shall make the following declaration before making his 
statement in Court: 


“I solemnly declare upon my honour and conscience that my 
statement will be in accordance with my sincere belief.” 


Article 59 


The Court may request the parties to call witnesses or experts, or 
may call for the production of any other evidence on points of fact in 
regard to which the parties are not in agreement. If need be, the Court 
shall apply the provisions of Article 44 of the Statute. 


Article 60 


Witnesses or experts who appear at the instance of the Court shall be 
paid out of the funds of the Court. 


Article 61 


The Court, or the President if the Court is not sitting, shall, at the 
request of one of the parties or on its own initiative, take the necessary 
steps for the examination of witnesses or experts otherwise than before 
the Court itself. 


Article 62 


1. If the Court considers it necessary to arrange for an enquiry or an 
expert opinion, it shall, after duly hearing the parties, issue an order to 
this effect, defining the subject of the enquiry or expert opinion, and stat- 
ing the number and mode of appointment of the persons to hold the 
enquiry or of the experts and the procedure to be followed. 
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2. Every report or record of an enquiry and every expert opinion shall 
be communicated to the parties. 


Article 63 


1. At any stage in the proceedings before the termination of the 
hearing, the Court may, either proprio motu, or at the request of one of the 
parties communicated as provided in Article 53 of these Rules, request a 
public international organization, pursuant to Article 34 of the Statute, 
to furnish information relevant to a case before it. The Court, after 
consulting the chief administrative officer of the organization concerned, 
shall decide whether such information shall be presented to it orally or 
in writing, and the time-limits for its presentation. 

2. When a public international organization sees fit to furnish, on 
its own initiative, information relevant to a case before the Court, it shall 
do so in the form of a Memorial to be filed in the Registry before the 
closure of the written proceedings. The Court shall retain the right to 
require such information to be supplemented, either orally or in writing, 
in the form of answers to any questions which it may see fit to formulate, 
and also to authorize the parties to comment, either orally or in writing, 
on the information thus furnished. 

3. In the circumstances contemplated by Article 34, paragraph 3, of the 
Statute, the Registrar, on the instructions of the Court, or of the President 
if the Court is not sitting, shall proceed as prescribed in that paragraph. 
The Court, or the President if the Court is not sitting, may, as from the 
date on which the Registrar has communicated copies of the written 
proceedings, and after consulting the chief administrative officer of the 
public international organization concerned, fix a time-limit within which 
the organization may submit to the Court its observations in writing. 
These observations shall be communicated to the parties and may be 
discussed by them and by the representative of the said organization 
during the oral proceedings. 


Article 64 


1. In the absence of any decision to the contrary by the Court, all 
speeches and statements made and evidence given at the hearing in one of 
the official languages of the Court shall be interpreted into the other 
official language. If they are made or given in any other language, they 
shall be interpreted into the two official languages of the Court. 

2. Whenever, in accordance with Article 39, paragraph 3, of the Statute, 
a language other than French or English is used, the necessary arrange- 
ments for interpretation into one of the two official languages shall be 
made by the party concerned; however, the Registrar shall make ar- 
rangements for the verification of the interpretatior provided by a party of 
evidence given on the party’s behalf. In the case of witnesses or experts 
who appear at the instance of the Court, arrangements for interpretation 
shall be made by the Registry. 
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3. A party on whose behalf speeches or statements are to be made, or 
evidence given, in a language which is not one of the official languages of 
the Court, shall so notify the Registrar in sufficient time for him to make 
the necessary arrangements. 

4. Before first interpreting in any case, an interpreter provided by 
a party shall make the following declaration in open Court: 


“I solemnly declare upon my honour and conscience that my 
interpretation will be faithful and complete.” 


Article 65 


1. A verbatim record shall be made by the Registrar of every hearing, 
in the official language of the Court which has been used. When the 
language used is not one of the two official languages of the Court, the 
verbatim record shall be prepared in one of the Court's official languages. 

2. When speeches or statements are made in a language which is not 
one of the official languages of the Court, the party on whose behalf they 
are made shall supply to the Registry in advance a text thereof in one of 
the official languages, and this text shall constitute the relevant part of the 
verbatim record. 

3. The transcript of the verbatim record shall be preceded by the names 
of the judges present. the agents, counsel and advocates of the parties, 
and the surnames and first names, nationality, description and residence 
of witnesses or experts. 

4. Copies of the transcript shall be circulated to the judges sitting in the 
case, and to the parties. The latter may, under the supervision of the 
Court, correct the transcripts of the speeches and statements made on 
their behalf, but in no case may such corrections affect the sense and bear- 
ing of the statement. The judges may likewise make corrections in the 
transcript of anything they may have said. 

5. Witnesses and experts shall be shown that part of the transcript 
which relates to the evidence given, or the statements made by them, and 
may correct it in like manner as the parties. 

6. One certified true copy of the eventual corrected transcript, signed 
by the President and the Registrar, shall constitute the authentic minutes 
of the sitting for the purposes of Article 47 of the Statute. The minutes of 
public hearings shall be printed and published by the Court. 


II. Occasional Rules 
Interim Protection 


Article 66 


1. A request for the indication of interim measures of protection may 
be filed at any time during the proceedings in the case in connection 
with which it is made. The request shall specify the case to which it relates, 
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the rights to be protected and the interim measures of which the indication 
is proposed. 

2. A request for the indication of interim measures of protection shall 
have priority over all other cases. The decision thereon shall be treated as 
a matter of urgency. 

3. If the Court is not sitting, the Members shall be convened by the 
President forthwith. Pending the meeting of the Court and a decision by 
it, the President shall, if need be, take such measures as may appear to him 
necessary in order to enable the Court to give an effective decision. 

4. The Court may indicate interim measures of protection other than 
those proposed in the request. 

5. The rejection of a request for the indication of interim measures of 
protection shall not prevent the party which has made it from making a 
fresh request in the same case based on new facts. 

6. The Court may indicate interim measures of protection proprio motu. 
If the Court is not sitting, the President may convene the Members in 
order to submit to the Court the question whether it is expedient to ’ 
indicate such measures. 

7. The Court may at any time by reason of a change in the situation 
revoke or modify its decision indicating interim measures of protection. 


8. The Court shall only indicate interim measures of protection after 
giving the parties an opportunity of presenting their observations on 
the subject. The same rule applies when the Court revokes or modifies 
a decision indicating such measures. 


Preliminary Objections 


Article 67 


1. Any objection by the respondent to the jurisdiction of the Court 
or to the admissibility of the application, or other objection the decision 
upon which is requested before any further proceedings on the merits, 
shall be made in writing within the time-limit fixed for the delivery of 
the Counter-Memorial. Any such objection made by a party other than 
the respondent shall be filed within the time-limit fixed for the delivery 
of that party’s first pleading. 

2. The preliminary objection shall set out the facts and the law on 
which the obiection is based, the submissions and a list of the documents 
in support; copies of these documents shall be attached; it shall mention 
any evidence which the party may desire to produce. 

3. Upon receipt by the Registrar of a preliminary objection filed by 
a party, the proceedings on the merits shall be suspended and the Court, 
or the President if the Court is not sitting, shall fix the time-limit within 
which the other party may present a written statement of its observations 
and submissions; documents in support shall be attached and evidence 
which it is proposed to produce shall be mentioned. 
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4. Unless otherwise decided by the Court, the further proceedings 
shall be oral. 

5. The statements of fact and law in the pleadings referred to in para- 
graphs 2 and 3 above, and the statements and evidence presented at the 
hearings contemplated by paragraph 4, shall be confined to those matters 
that are relevant to the objection. 

6. In order to enable the Court to determine its jurisdiction at the 
preliminary stage of the proceedings, the Court, whenever necessary, 
may request the parties to argue all questions of law and fact, and to 
adduce all evidence, which bear on the issue. 

7. After hearing the parties, the Court shall give its decision in the 
form of a judgment, by which it shall either uphold the objection, reject 
it, or declare that the objection does not possess, in the circumstances 
of the case, an exclusively preliminary character. If the Court rejects the 
objection or declares that it does not possess an exclusively preliminary 
character, it shall fix time-limits for the further proceedings. 

8. Any agreement between the parties that an objection submitted 
under paragraph | be heard and determined within the framework of the 
merits shall be given effect by the Court. 


Counter-Claims 


Article 68 


When proceedings have been instituted by means of an application, 
a counter-claim may be presented in the submissions of the Counter- 
Memorial, provided that such counter-claim is directly connected with 
the subject-matter of the application and that it comes within the juris- 
diction of the Court. In the event of doubt as to the connection between 
the question presented by way of counter-claim and the subject-matter 
of the application the Court shall, after due examination, direct whether 
or not the question thus presented shall be joined to the original pro- 
ceedings. 


Intervention 


Article 69 


1. An application for permission to intervene under the terms of 
Article 62 of the Statute shall be filed in the Registry at latest before the 
commencement of the oral proceedings. 

2. The application shall contain: 


a description of the case; 

a statement of law and. of fact justifying intervention; and 

a list of the documents in support of the application; these documents 
shall be attached. 
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3. The application shall be communicated to the parties, who shall 
send to the Registry their observations in writing within a time-limit to 
be fixed by the Court, or by the President, if the Court is not sitting. 

4. The Registrar shall also transmit copies of the application for per- 
mission to intervene: (a) to Members of the United Nations through 
the Secretary-General and (b), by means of special arrangements made 
for this purpose between them and the Registrar, to any other States 
entitled to appear before the Court. 

5. The application to intervene shall be placed on the agenda for a 
hearing, the date and hour of which shall be notified to all concerned. 
Nevertheless, if the parties have not, in their written observations, op- 
posed the application to intervene, the Court may decide that there shall 
be no oral argument. 

6. The Court will give its decision on the application in the form of a 
judgment. 


Article 70 


l. If the Court admits the intervention and if the party intervening 
expresses a desire to file a Memorial on the merits, the Court shail fix 
the time-limits within which the Memorial shall be filed and within which 
the other parties may reply by Counter-Memorials; the same course 
shall be followed in regard to the Reply and the Rejoinder. If the Court 
is not sitting, the time-limits shall be fixed by the President. 

2. If the Court has not yet given its decision upon the intervention and 
the application to intervene is not opposed, the President, if the Court is 
not sitting, may, without prejudice to the decision of the Court on the 
question whether the application should be granted, fix the time-limits 
within which the intervening party may file a Memorial on the merits 
and the other parties may reply by Counter-Memorials. 

3. In the cases referred to in the two preceding paragraphs, the time- 
limits shall, so far as possible, coincide with those already fixed in the 
case. 


Article 71 


|. A State which desires to avail itself of the right conferred upon it 
by Article 63 of the Statute shall file in the Registry a declaration to that 
effect. This declaration may be filed by a State even though it has not 
received the notification referred to in that Article. 

2. Such declarations shall be communicated to the parties. If any 
objection or doubt should arise as to whether the intervention is admis- 
sible under Article 63 of the Statute, the decision shall rest with the Court. 

3. The Registrar shall also transmit copies of the declarations: (a) 
to Members of the United Nations through the Secretary-General and 
(b), by means of special arrangements made for this purpose between 
them and the Registrar, to any other States entitled to appear before the 
Court. 
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4, The Registrar shall take the necessary steps to enable the inter- 
vening party to inspect the documents in the case in so far as they relate 
to the interpretation of the convention in question, and to submit its 
written observations thereon to the Court within a time-limit to be fixed 
by the Court or by the President if the Court is not sitting. 

5. These observations shall be communicated to the other parties and 
may be discussed by them in the course of the oral proceedings; in these 
proceedings the intervening party shall take part. 


Appeals to the Court 


Article 72 


l. When an appeal is made to the Court against a decision given by 
some other tribunal, the proceedings before the Court shall be governed 
by the provisions of the Statute and of these Rules. 

2. If the document instituting the appeal must be filed within a certain 
limit of time, the date of the receipt of this document in the Registry 
will be taken by the Court as the material date. 

3. The document instituting the appeal shall contain a precise state- 
ment of the grounds of the objections to the decision complained of, and 
these constitute the subject of the dispute referred to the Court. 

4. A certified copy of the decision complained of shall be attached to 
the document instituting the appeal. 

5. It is incumbent upon the parties to produce before the Court any 
useful and relevant material upon which the decision complained of was 
rendered. 


Settlement and Discontinuance 


Article 73 


If at any time before judgment has been delivered, the parties conclude 
an agreement as to the settlement of the dispute and so inform the Court 
in writing, or by mutual agreement inform the Court in writing that they 
are not going on with the proceedings, the Court, or the President if the 
Court is not sitting, shall make an order officially recording the conclusion 
of the settlement or the discontinuance of the proceedings; in either case 
the order shall direct the removal of the case from the list. 


Article 74 


|. If in the course of proceedings instituted by means of an appli- 
cation, the applicant informs the Court in writing that it is not going 
on with the proceedings, and if, at the date on which this communication 
is received by the Registry, the respondent has not yet taken any step in 
the proceedings, the Court, or the President if the Court is not sitting, 
will make an order officially recording the discontinuance of the pro- 
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ceedings and directing the removal of the case from the list. A copy of 
this order shall be sent by the Registrar to the respondent. 

2. If, at the time when the notice of discontinuance is received, the 
respondent has already taken some step in the proceedings, the Court, 
or the President if the Court is not sitting, shall fix a time-limit within 
which the respondent must state whether it opposes the discontinuance 
of the proceedings. If no objection is made to the discontinuance before 
the expiration of the time-limit, acquiescence will be presumed and the 
Court, or the President if the Court is not sitting, will make an order 
officially recording the discontinuance of the proceedings and directing 
the removal of the case from the list. If objection is made, the proceedings 
shall continue. 


SECTION 2. PROCEDURE BEFORE THE CHAMBERS 


Article 75 


Procedure before the Chambers mentioned in Articles 26 and 29 of 
the Statute shall, subject to the provisions of the Statute and of these 
Rules relating to the Chambers and to any special rules which the Court 
may make, be governed by the provisions relating to procedure before the 
Court. 


Article 76 


|. When it is desired that a case should be dealt with by one of the 
Chambers which has been formed in pursuance of Article 26, paragraph 
1, or Article 29 of the Statute, a request to this effect should either be 
made in the document instituting the proceedings or accompany it. 
Effect will be given to the request if the parties are in agreement. 

2. Upon receipt by the Registry of this request, the President of the 
Court shall communicate it to the members of the Chamber concerned. 
He shall take such steps as may be necessary to give effect to the pro- 
visions of Article 31, paragraph 4, of the Statute. 

3. A request for the formation of a Chamber to deal with a particular 
case as provided for in Article 26, paragraph 2, of the Statute, can be 
filed at any moment until the closure of the written proceedings. Upon 
receipt of such a request by the Registry, the President shall ascertain 
whether the other party assents. When both parties have assented, the 
President shall ascertain the views of the parties as to the composition 
of the Chamber. The Court shall decide upon the request for the forma- 
tion of a Chamber in accordance with Article 26, paragraphs 2 and 3, 
of the Statute and Article 26 of these Rules. 

4. The President of the Court shall convene the Chamber at the earliest 
date compatible with the requirements of the procedure. 

5. As soon as the Chamber has met to begin the hearing of the case 
submitted to it, the powers of the President of the Court shall be exer- 
cised in respect of the case by the President of the Chamber. 


Ww 
Ww 
pnt 


1973] OFFICIAL DOCUMENTS 


Article 77 


1. Written proceedings in a case before a Chamber shall consist of a 
single written pleading by each side. In proceedings begun by means of 
an application, the pleadings shall be delivered within successive time- 
limits. In proceedings begun by the notification of a special agreement, 
the pleadings shall be delivered within the same time-limits, unless the 
parties have agreed on successive delivery of their pleadings. The time- 
limits referred to in this paragraph shall be fixed by the Court, or by the 
President if the Court is not sitting, in consultation with the Chamber 
concerned if it is already constituted. 

2. If necessary the Chamber may, at the instance of either party 
permit, or on its own initiative direct, the submission of further written 
pleadings, within such time-limits as it fixes. Both parties shall be con- 
sulted before further pleadings are so permitted or directed. 

3. Oral proceedings shall take place unless the parties agree to dis- 
pense with them, and the Chamber consents. Even when no oral pro- 
ceedings take place, the Chamber may call upon the parties to supply 
information or furnish explanations orally. 

4. The provisions of Articles 42 to 50 shall be applicable in respect 
of any pleading submitted in a case before a Chamber, and those of 
Articles 51 to 65 in respect of any oral proceedings in such a case. 


Article 78 


Judgments given by a Chamber will be read at a public sitting of that 
Chamber. 


SECTION 3. JUDGMENTS 


Article 79 


l. The judgment shall contain: 


a statement whether it has been delivered by the Court or by a Chamber; 

the date on which it is delivered; 

the names of the judges participating; 

the names of the parties; 

the names of the agents of the parties; 

a summary of the proceedings; 

the submissions of the parties; 

a statement of the facts; 

the reasons in point of law; 

the operative provisions of the judgment; 

the decision, if any, in regard to costs; 

the number of the judges constituting the majority. 

2. Any judge may, if he so desires, attach his individual opinion to the 
judgment, whether he dissents from the majority or not, or a bare state- 
ment of his dissent, 
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Article 80 


1. When the judgment has been read in public, one original copy, duly 
signed and sealed, shall be placed in the Archives of the Court and an- 
other shall be forwarded to each of the parties. 

2. A copy of the judgment shall be sent by the Registrar to Members 
of the United Nations and to States entitled to appear before the Court. 


Article 81 


The judgment shall become binding on the parties on the day on 
which it is read in open Court. 


Article 82 


The party in whose favour an order for the payment of the costs has 
been made shall present his bill of costs within ten days after the judg- 
ment has been delivered. The Court shall decide any dispute concerning 
the bill. 


SECTION 4. REQUESTS FOR THE REVISION OR INTERPRETATION 
OF A JUDGMENT 


Article 83 


1. A request for the revision of a judgment shall be made by an ap- 
plication. 

The application shall state the judgment of which the revision is de- 
sired, and shall contain the particulars necessary to show that the con- 
ditions laid down by Article 61 of the Statute are fulfilled, and a list of 
the documents in support; these documents shall be attached to the ap- 
plication. 

2. The request for revision shall be communicated by the Registrar 
to the other parties. The latter may submit observations within a time- 
limit to be fixed by the Court, or by the President if the Court is not 
sitting. 

3. If the Court admits the application for a revision, it will determine 
the written procedure required for examining the merits of the appli- 
cation. 

4, If the Court makes the admission of the application conditional 
upon previous compliance with the judgment to be revised, this con- 
dition shall be communicated forthwith to the applicant by the Registrar 
and proceedings in revision shall be stayed pending receipt by the Court 
of proof of compliance with the judgment. 


Article 84 


l. A request to the Court to interpret a judgment which it has given 
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may be made either by the notification of a special agreement between 
the parties or by an application by one or more of the parties. 

2. The special agreement or application shall state the judgment of 
which an interpretation is requested and shall specify the precise point 
or points in dispute. 

3. If the request for interpretation is made by means of an application, 
the Registrar shall communicate the application to the other parties, 
and the latter may submit observations within a time-limit to be fixed 
by the Court, or by the President if the Court is not sitting. 

4. Whether the request be made by special agreement or by appli- 
cation, the Court may invite the parties to furnish further written or oral 
explanations. 


Article 85 


If the judgment to be revised or to be interpreted was given by the 
Court, the request for its revision or interpretation shall be dealt with 
by the Court. If the judgment was given by one of the Chambers men- 
tioned in Articles 26 or 29 of the Statute, the request for its revision or 
interpretation shall be dealt with by the same Chamber. 


Article 86 


The decision of the Court on requests for revision or interpretation 
shall be given in the form of a judgment. 


HEADING III 


ADVISORY OPINIONS 


Article 87 


l. In proceedings in regard to advisory opinions, the Court shall, in 
addition to the provisions of Article 96 of the Charter and Chapter LV 
of the Statute, apply the provisions of the Articles which follow. It shall 
also be guided by the provisions of these Rules which apply in contentious 
cases to the extent to which it recognizes them to be applicable; for 
this purpose it shall above all consider whether the request for the ad- 
visory opinion relates to a legal question actually pending between two 
or more States. 

2. When the body authorized by or in accordance with the Charter 
of the United Nations to request an advisory opinion informs the Court 
that its request necessitates an urgent answer, or the Court finds that 
an early answer would be desirable, the Court shall take all necessary steps 
to accelerate the procedure. If the Court is not sitting when such a re- 
quest is made, it shall be convened for the purpose of proceeding to a 
hearing and deliberation on the request. 
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Article 88 


All requests for advisory opinion shall be addressed to the Court by 
the Secretary-General of the United Nations or the chief administrative 
officer of the organization authorized to make the request. The docu- 
ments referred to in Article 65, paragraph 2, of the Statute shall be trans- 
mitted to the Court at the same time as the request or as soon as pos- 
sible thereafter, in the number of copies required by the Registry. 


Article 89 


If the advisory opinion is requested upon a legal question actually 
pending between two or more States, Article 3! of the Statute shall 
apply, as also the provisions of these Rules concerning the application 
of that Article. 


Article 90 


I. Advisory opinions shall be given after deliberation by the Court. 
They shall mention the number of judges constituting the majority. 


2. Any judge may, if he so desires, attach his individual opinion to 
the advisory opinion of the Court, whether he dissents from the majority 
or not, or a bare statement of his dissent. 


Article 91 


1. The Registrar will in due time inform the Secretary-General of the 
United Nations and the appropriate organ of the institution, if any, 
which requested the advisory opinion, as to the date and the hour fixed 
for the sitting to be held for the reading of the opinion. 

2. One original copy of the advisory opinion, duly signed and sealed, 
shall be placed in the Archives of the Court and another shall be sent 
to the Secretariat of the United Nations. Certified copies shall be sent 
by the Registrar to Members of the United Nations and to the States, 
specialized agencies and public international organizations direcily con- 
cerned. 


(Signed) ZAFRULLA KHAN, 
President. 


(Signed) S. AQUARONE, 
Registrar. 


1973] OFFICIAL DOCUMENTS 225 


TABLE OF CONCORDANCE 
BETWEEN THE NUMBERING OF THE RULES OF COURT 
ADOPTED ON 6 MAY 1946 AND THE NUMBERING 
OF THOSE RULES AS AMENDED ON 10 MAY 1972 


1946 Rules 1972 Rules 


I. CONSTITUTION AND WORKING OF 


THE COURT 
1. Constitution of the Court 


Judges and Assessors 
1 


J 
2 2 
3 3 
4 4 
5 5 
6 6 
7 T* 
8 8 
The Presidency 
9 9 
10 10 
11 11 
12 12 
13 13 
The Registry 
14 14 
15 15 
16 16 
17 17 
18 18 
19 19 
20 20 
21 21 
22 22 
23 23 
The Chambers 
24** 24* 
— 25* 
— 26* 
—= 27* 


1946 Rules 1972 Rules 


2. Working of the Court 


25 28 
26 29 
27 30 
28 31 
29 32 
30 33 


II. CONTENTIOUS PROCEEDINGS 
31 34 
1. Procedure Before the Full Court 
I. General Rules 


Institution of Proceedings 
32 


35 
33 36 
34 37 
35 38 
36 39 


Preliminary Consultation and Time- 
Limits [in 1946 Rules, “Prelimi- 
nary Measures” ] 

37 


40* 
38 41* 
Written Proceedings 
39 42 
40 43” 
4i ak 44* 
+9 45* 
42 46* 
43 47 
44 48 


* The text of these Rules was amended in 1972. 
** Article subdivided into two or more articles. 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


1946 Rules 1972 Rules 1946 Rules 1972 Rules 
45 49 Appeals to the Court 
46 50 67 72 
Oral Proceedings Settlement and Discontinuance 
47 51 
48 52* 69 74 
49 53 
50 54 2. Procedure Before the Chambers 
51 55* 
— 56* (new 70 75 
article) 71 76* 
52 57* 72 77* 
53 58 73 78 
54 59 
55 60 3. Judgments 
56 61 
57** 62 74 79 
S 63* 75 80 
58 64* 76 81 
ae 65* 77 82 
4. Requests for the Revision or 
II, Occasional Rules Interpretation of a Judgment 
Interim Protection 78 83 
61 66 79 84 
80 85 
Preliminary Objections 81 86 
62 67* 


II. ADVISORY OPINIONS 
Counter-Claims 


68 82 87* 
— 88* (new 
Intervention article) 
64 69 83 89 
65 70 84 90 


66 71 85 91 


INTERNATIONAL LEGAL MATERIALS 


CONTENTS OF 


VOL. XI. NO. 6 (NOVEMBER 1972) 


PAGE 
JUDICIAL AND SIMILAR PROCEEDINGS 

European Communities: European Court of Justice Decision in 
Imperial Chemical Industries v. Commission of the European 
Communities (Restrictive Business Practices in Dyestuffs In- 

Custrics). ei rerea a EREA OE ETR wees beeweseecuda as 1191 
International Bank of Washington-Overseas Private Investment 
Corporation: Arbitration of Dispute Involving U.S. Investment 

Guaranty Program ......... cc cece cece cece aE Peu Rsa eE 1216 
Philippines: Supreme Court Decision in Philippines v. Quasha 
(Rights of U.S. Citizens under the Parity Amendment to the 

Philippine Constitution) 2. <0 ven sa cen sats aed sa svete sows 1235 

United States: 

Decision of the Court of Appeals for the District of Columbia 
Circuit in Diggs v. Shultz (Importation of Chrome from South- 

ern: Rhodesia.) ice cece case enw died ete baa e ee eee renee ee 1253 
Memorandum of Decision and Order of the District Court for 
the Eastern District of New York in Federal Republic of Ger- 
many v. Elicofon and Kunstsammlungen Zu Weimar v. Elicofon 

(Standing of Non-Recognized Governments in U.S. Courts) .. 1259 


TREATIES AND AGREEMENTS 


Australia-Indonesia: Agreement on Certain Seabed Boundaries .... 1272 


Hague Conference on Private International Law: 
Convention Concerning the International Administration of the 


Estates of Deceased Persons ........ ccc cee eeece eee eee eees 1277 
Convention on the Law Applicable to Products Liability ....... 1283 
Convention on the Recognition and Enforcement of Decisions 

Relating to Maintenance Obligations ..............--20000- 1286 


Intergovernmental Conference on the Convention on the Dumping 
of Wastes at Sea: 
Final ACh speck vel erien ney gdb nE wee een aad see ie aA 1291 
Convention on the Prevention of Marine Pollution by Dumping 
of Wastes and other Matter ............0 cc cece cece eeeeees 1294 
Technical Memorandum and Resolution on Support for Parties 
to Fulfill Obligations under the Convention ................. 1313 
Union of Soviet Socialist Republics-United States: 
Agreement Regarding Settlement of Lend Lease, Reciprocal Aid 


and Claims arare one eis Spake etka Perdea e TREES 1315 
Agreement Regarding Trade .......... 0... cece cece eee ees 1321 
Agreement Regarding Certain Maritime Matters .............. 1346 


United Nations: 
UNESCO Convention for the Protection of the World Cultural 
and Natural Heritage 25 ccigecca sexta wre tines ceaniebe salen 1358 


228 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 87 


PAGE 


UNESCO Recommendation Concerning the Protection, at Na- 
tional Level, of the Cultural and Natural Heritage ........... 1367 


USSR Draft Convention on the oe of Use by States of Arti- 
ficial Earth Satellites for Direct Television Broadcasting ...... 1375 


US Draft Convention for the Prevention and Punishment of Acts 


OF Teror S e e eae aa aa e E SSCS Ma: Eaa anes 1382 
LEGISLATION AND REGULATIONS 
Uganda: Presidential Decrees on the Expulsion of Asians ......... 1388 
United States: 
Fishermen’s Protective Act ........sesnusessressenrencrrso seo 1392 
Marine Protection, Research and Sanctuaries Act ............-. 1394 
Pre-Columbian Antiquities Act ...........cccccceeeeeeneeeaee 1403 
Protection of Diplomats Act ............ccscccceescessoseees 1405 


OTHER DOCUMENTS 
Union of Soviet Socialist Republics-United States: 
Memorandum of Implementation of Environmental Agreement . 1408 
United Nations: 
Conference on the Human Environment Documents— 


Declaration of Principles ......... 0. ccc cece cece eee enaees 1416 
Action Plan soeccri erie reerde eaan aa EE Eai 1421 
Resolution on Institutional and Financial Arrangements ...... 1466 


General Assembly Resolution on International Convention Con- 
cerning Use of Artificial Earth Satellites for Direct Television 


Broadcasting escore ara hace ay na do eae ase A wea as 1470 
Security Council Resolution on Rhodesian Sanctions ............ 1472, 
UNCTAD Trade and Development Board Resolution on Perma- 

nent Sovereignty over Natural Resources ..............-0005 1474 


UNESCO Declaration on the Use of Satellite Broadcasting for 
the Free Flow of Information, the Spread of Education and 
Greater Cultural Exchange .............. sce eceee cece eens 1476 


INDEX TO VOLUME XI 2... eee cee ccc cect ence ee eteceereances 1485 


NATIONAL JURISDICTION AND INTERNATIONAL RESPONSIBILITY: 
New CANADIAN APPROACHES TO INTERNATIONAL Lawt 


By Allan Gotlieb * and Charles Dalfen ** 
I. 


Tue CuHancinc Focus or CANADIAN FOREIGN PoLicy 


The National Interest 


It is the purpose of this paper to describe Canadian approaches toward 
international law, as they have evolved in recent years, particularly in rela- 
tion to activities in outer space and “ocean space” made possible by new 
technological developments. It is intended to demonstrate both the simi- 
larities and the dissimilarities in these new approaches as compared with 
those followed by Canada in the past. Not within the scope of this study 
are questions about the validity of a particular point of view expressed by 
Canada, the extent to which new positions are well founded in the tra- 
ditional concepts of international law, whether precedents for particular 
concepts are or are not correctly interpreted by Canada’s spokesmen and 
negotiators. What we are setting out to do is to observe and describe new 
Canadian attitudes toward international law and to evaluate their sig- 
nificance. History has not yet allowed us the privilege of a perspective in 
time. We plead this defense for the errors we may make in both inter- 
pretation and evaluation. 

During the past few years, political scientists and students of Canadian 
affairs have started to take a searching look at Canadian foreign policy in 
the Trudeau era,* 


ł Portions of this paper were presented by Allan Gotlieb at the Second Annual Con- 
ference of the Canadian Council on International Law on October 13, 1972. The views 
expressed in the paper are his personal ones and do not necessarily reflect the policies 
or opinions of the Department of Communications or of the Government of Canada. 

The authors wish to express their thanks to Allan Torobin, International Arrangc- 
ments Officer, of the Department of Communications for his valuable research assistance 
in preparing this paper. 

* Deputy Minister of Communications, Government of Canada. 

°° University of Toronto, Faculty of Law. 

1 See, for example, PETER C. DOBBELL, Canapa’s SEARCH FoR NEw ROLEs: FOREIGN 
Pouicy in THE Trupeau Era (1972); D. C. Taomson and R. F. Swanson, CANADIAN 
Forren Pouicy: OPTIONS AND Perspectives (1971); Bruce THorparson, TRUDEAU 
AND FOREIGN PoLIcy: A STUDY IN DECISION-MAKING (1972). See also J. J. Granatstein 
and D, Smiley, Full circle in foreign policy: two views, 3 CANADIAN Forum, 16-19; Ivan 
L. Head, The Foreign Policy of The New Canada, 50 Foreicn Arrams 237 (1972); 
K. J. Holsti, 29 Besanp tee Heapiines (Aug. 1970); also testimony of K. J. Holsti 
in Minutes of Proceedings of the Standing Committee on External Affairs and National 
Defence, House of Commons, (Cdn.), 3rd Sess., 28th Parl., Jan. 19, 1971. 
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It is the thesis of many of these writers on Canadian affairs that foreign 
policy during the past few years has been fundamentally different from 
what it was in the period from the end of World War II until 1968. They 
assert that the goals and philosophies underlying Canada’s approach to 
foreign affairs remained remarkably consistent during most of this period 
but, beginning in the late 1960’s, the assumptions and goals of Canadian 
foreign policy were suddently thrown into question and changed. During 
the two decades preceding 1968, Canada’s foreign policy, it is said, was 
“internationalist” in approach. Canadian policies were based on the pre- 
mise that the maintenance of international peace and security must be the 
foremost goal of any country’s foreign policy and support for the United 
Nations, Nato, and Norap remained at the basis of Canada’s quest for 
collective security.? 

This internationalist approach is contrasted with the pronouncements 
of Prime Minister Trudeau in the spring of 1968 and of the Secretary of 
State for External Affairs in Foreign Policy for Canadians, a Government 
White Paper comprising six booklets published in 1970, which contained 
the results of a comprehensive foreign policy review.2 On May 29, 1968, 
the Prime Minister stated that the country’s “paramount interest” was “to 
ensure the political survival of Canada as a federal and bilingual sovereign 
state.” 4 

Under the new foreign policy, the stress would be on national self- 
interest and the development of national goals ‘which would reflect this 
self-interest.” The foreign policy review proclaimed six basic principles 
or national aims. Highest priority was attached to economic growth, social 
justice, and quality of life.6 These were followed by: sovereignty and in- 
dependence, working for peace and security, and assuring a harmonious 
natural environment. In an often quoted phrase, the review stated that 
foreign policy is “the extension abroad of national policy.”* Foreign policy 
was seen as the product of the government’s progressive definition and pur- 
suit of national aims and interests in the international environment. 

It would appear that there has indeed been a qualitative change in 
Canadian foreign policy since 1968. There has been a de-emphasis of 
Canada’s world role, its altruistic mission, and its potential as a contributor 
to solutions to international problems. There is much less talk, in general, 
of Canada’s world responsibilities and of any special or particular inter- 
national role. International goals are now regarded as relating primarily 
to the betterment of Canadians. 


2 See, for example, THORDARSON, supra note 1, at 1-4. 

8 Canada Department of External Affairs, Foreicn Poticy ror Canapians (6 book- 
lets), (1970) [hereinafter cited as “White Paper”]. 

4 “Policy statement by the Prime Minister—Canada and the World,” May 29, 1968. 

5 Cf. Transcript of interview en route from Leningrad to Ottawa, May 28, 1971, 
quoted in Dose, supra note 1, at 147, where the Prime Minister is quoted as saying 
that Canada is not “trying to determine external events; we are just trying to make 
sure that our foreign policy helps our national policy.” 

6 “White Paper,” general booklet, supra note 3, at 32. 

7 Ibid., 16. 
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To be sure, the Canadian Government emphasizes that these goals, 
whether pursued at home or abroad, must be accompanied by a sense of 
international responsibility, as they are not regarded as attainable in a 
world of injustice and instability. But unlike the case in earlier years 
when world responsibilities were evoked without any very clearly defined 
relationship to specific national goals other than that of the maintenance 
of international peace and security, Canada no longer speaks of world re- 
sponsibilities as offering guiding principles in themselves. 

At the same time, however, the distinction between the concept of a 
world role and the pursuit of national interests does not necessarily entail 
different policy priorities. Indeed, it follows from the very pursuit of na- 
tional interests, properly understood, that a state like Canada must con- 
cern itself with world order, economic stability, and development for all 
countries, as well as with increased international security. 

In summary, it appears that, while under the current approach there 
is a new stress on national self-interest, there is also recognition of the 
absence of any fundamental incompatibility between the pursuit of na- 
tional goals and international objectives, and between self-development 
and world order. Self-interest requires the betterment of Canada but 
also implies a world order which is favorable to or compatible with such 
betterment. This fundamental aspect of contemporary Canadian foreign 
policy has sometimes been ignored by commentators. 


The Canadian Approach to International Law 


These recent trends in Canadian foreign policy have had significant im- 
plications for Canada’s attitude and approach to international law. 

First, the new foreign policy created a conceptual framework in which 
it became logical and necessary for problems relating to the national in- 
terest to occupy the center of the stage in the field of foreign policy. In 
1968 there was a growing awareness that Canada—the country with the 
longest coastline in the world, the second largest continental shelf in the 
world, a frozen terrain highly vulnerable to damage from oil spills, threat- 
ened fishing stocks in adjacent waters, resources in increasingly short 
supply, and subject to growing pressures from the South—would be faced 
with international developments that could have an overwhelming rele- 
vance for its future well-being, its sovereignty, and its very survival. The 
new foreign policy has made it far easier for these challenges to be ad- 
dressed by Canadian negotiators and representatives, policymakers and 
others, as the central issues of Canadian foreign policy. As these matters 
are, traditionally and currently, also central to international law, questions 
of international legal policy have moved from the periphery of concern 
to the main stage of Canada’s external activities. 

Secondly, with the shift in Canada’s objectives, Canadian attitudes have 
changed as to the appropriate or most effective instruments for achieving 
those objectives. International law has come to be seen as an instrument 
that has a direct, perhaps critical, bearing on national interests. The 
Canadian role in the development of international law has accordingly 
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become far more active. And this in turn has instilled a greater awareness 
in many Canadians of international law and its relevance. 

This does not necessarily entail, as we shall discuss later, an increased 
commitment to idealistic attitudes about the law. There is simply a 
greater realization by Canadians that activities that take place beyond the 
boundaries of Canada can directly affect them and that international law 
is a possible instrument for regulating these activities. 

We should remember that the year that saw the Trudeau Government 
come to power was the year of the Santa Barbara oil spills; the year after 
the Torrey Canyon incident; the year before the voyage of the S.S. Man- 
hattan. It is hardly surprising, therefore, that when Canadians begin, 
perhaps for the first time, to sense that their well-being, their environment, 
and their national health can be affected by dangers from outside the coun- 
try, that attitudes toward international law begin to change and the law 
comes to be regarded, whether consciously or unconsciously, as an instru- 
ment to protect the threatened society. 

Thirdly, it follows from these changes that a sharply increasing em- 
phasis emerges on firming up the rules of the game that make states inter- 
nationally responsible for their activities—and particularly for any harm 
resulting from these activities—whether in space, on the high seas, in 
coastal areas, or in the atmosphere. In other words, Canadian representa- 
tives have begun to work keenly for the adoption of stringent rules of inter- 
national law in areas of national interest to Canada. There has been a 
continuation of the earlier emphasis on international solutions but with less 
reliance on the need to fall back on compromise solutions. Many examples 
demonstrate this point. 

Fourthly, at least in cases where the dependence on multilateral action 
to protect the national interest seems unrealistic, a tendency emerges to- 
wards claiming national jurisdiction in order to make Canada less vulnerable 
to external—or what are perceived to be external—dangers. Thus on the 
one hand, Canada seeks to increase the scope of international responsibility 
for harm done to the state and its citizens, and on the other, with equal 
vigor and for the same purposes, pursues the route of taking matters into 
its own hands and asserting national jurisdiction. These two tendencies, 
both justified as contributing to the development of international law, 
can in certain cases be in conflict, but are on the whole, as we suggest be- 
low, complementary. 

Fifthly, the Canadian approach to international law, whether in multi- 
lateral rulemaking or in taking unilateral action, arising, as it seems to do, 
in response to the threat or fear of the consequences of activities based on 


8 The perplexity of this dual approach generally in state practice has been the sub- 
ject of much comment. Thus Julius Stone: “. . . it must remain a constant source 
of perplexity to distinguish departures from existing rules of international law which 
are merely outrageous breaches, from those which manifest inchoate legal change. 
But this is a perplexity with which, regrettably, we must learn to live.” Stone, What 
Price Effectiveness? INTERNATIONAL LAW IN THE TWENTIETH CenTURY, (Leo Gross 
ed. 1969), 160 at 165, also in 1956 Proc, AMER. Soc. or Int. Law 198 at 203. 
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advanced technology, is less in terms of traditional concepts of interna- 
tional law than of concepts that are themselves directly influenced by the 
technology that is perceived to be the source of the dangers. 

In sum, the areas of international affairs that Canada has tended to focus 
on over the past few years have three elements in common: 

(a) the areas relate generally to Canada’s environment, resources, and 
geography i.e., to its physical and economic integrity; 

(b) the areas are affected, from a variety of different standpoints, by 
the rapid growth of technology; 

(c) the areas have central international legal aspects. 

Canada’s policy pattern in relation to these areas appears to take the 
following course. It begins, usually in appropriate international forums, 
vith proposals affirming and extending state responsibility for activities 
that can harm the interests of other states through fault or otherwise; 
Canada may indeed demand objective judicial or quasi-administrative de- 
termination of who is responsible for the damage. In the absence of ac- 
ceptable and relevant international legal rules and procedures for thcir 
application, Canada may next decide to seek jurisdictional extensions for 
purposes of preventing or regulating the harmful activities—first at the 
international level and, failing that, unilaterally. This latter step may 
be coupled with a rejection of existing procedures for the international 
settlement of disputes. And finally Canada may seek to achieve an in- 
ternational regime or international rules which embody both the elements 
of enhanced international responsibility and extended national jurisdiction 
and which thereby legitimate the national position. 


The Reality of the Change 


Accepting the accuracy of this dialectical description of recent trends 
in Canada’s approach to international law, the question arises whether 
the approach to international law in recent years has changed basically 
from that of the past, or whether it represents only a change in style or 
rhetoric, but is basically an evolution or extension of earlier trends. In 
support of the latter case, a number of analogies and similarities may be 
drawn upon. 

Canada did indeed play a highly important role following the mid 50’s 
in international discussions on the law of the sea—an area where Canada’s 
self-interest was directly involved. During the early 50s, Canada had 
already been among the first to launch the idea of a flexible approach to 
the definition of a coastal state’s sovereign rights over the resources of the 
continental shelf, and it was responsible for promoting a separate conven- 
tion on the continental shelf at the U.N. Conference on the Law of the 
Sea in 1958.° 

Canada also advocated—unsuccessfully—that the abstention principle 
be introduced into the Convention on High Seas Fishing, adopted at the 


3 Allan E. Gotlieb, Recent Developments concerning the Exploration and Exploita- 
tion of the Ocean Floor. 15 McG L, J., 260 at 266 (1969). 
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1958 conference.** Even more significant was Canada’s decision to adopt 
a functional approach to the problems of coastal jurisdiction. Because 
Canada believed that a twelve-mile exclusive fishing zone would be in its 
own national interest—whether the approach was valid from a scientific 
point of view is another matter—it took the initiative in 1956 to define 
the concept and waged a remarkable worldwide campaign to get it ac- 
cepted from 1958 to the early 60s. Failing to obtain an international 
legal endorsement for such an extension, Canada went ahead on a uni- 
lateral basis. 

The route of first seeking an international rule—a twelve-mile fishing 
zone—and then taking national action in its absence would seem to sup- 
port the case for continuity from Pearson to Trudeau, at least in terms 
of the formal pattern. It was Prime Minister Pearson himself who, on 
June 4, 1963, announced Canada’s intention of drawing straight baselines. 
The effect of this, as was well known at the time, would have been to 
close as Canadian internal waters the Gulf of St. Lawrence, Hudson Strait, 
Hecate Bay, Dixon Strait, the Bay of Fundy, and other special bodies 
of waters.” 

On the other hand, the international initiative of Canada in the areas of 
fisheries and the continental shelf were, we believe, the sole examples of 
this approach within a twenty-year period. When the proposals were ad- 
vanced, it was in the name of compromise. In its pamphlet, A Canadian 
Proposal, submitted by the Canadian Government to all countries in 1960, 
the Honorable George Drew stated in the opening lines that: “In putting 
forward the Canadian proposal, we do so with no claim that we have dis- 
covered any magic formula but only in the hope that it may offer a possi- 
bility of agreement between widely differing points of view which have 
already been expressed.” While Canada unilaterally created a twelve- 
mile fishing zone pursuant to the Territorial Seas and Fishing Zones of 
Canada Act,” state practice had already begun to recognize the legitimacy 
of this approach."* Moreover Canada allowed states fishing in the new 
zones to continue to do so by Order-in-Council,® pending agreements with 
the states concerned; by 1968 it had not yet begun to phase them out nor 
had Canada drawn any baselines in the particularly controversial areas 
prior to the Trudeau Government’s coming into power.** The policy of 


10J, A. Yogis, Canadian Fisheries and International Law in R. Sr. Jonn MacDonaLp 
et al, CANADIAN PERSPECTIVES ON INTERNATIONAL LAW AND ORGANIZATION (not yet 
published). 

31 A, E. Gotlieb, The Canadian contribution to the concept of a fishing zone in 
International Law, 1964 Canaptan Y. B. or INTERNATIONAL Law, 55 at 63 [herein- 
after cited as “Fishing Zone” J. 

12 1 H, C. Des. (Can.) 1963, at 621. 13 R.S.C. 1970, c. T-7. 

14 Gotlieb, “Fishing Zone” supra note 11, 71-73. 

18 Thid., 75-76. Countries possessing treaty rights or claiming “traditional rights” to 
fish in Canadian waters were allowed, pending negotiations, to continue to fish within 
the 12-mile fishing zone pursuant to Orders-in-Council under the Coastal Fisheries 
Protection Act (S.C. 1953, 1-2 Eliz. II, c. 15, s. 4): P.C. 1964-1112 of July 17, 1964. 

16 While in 1967 a series of straight baselines were drawn along the coasts of Lab- 
rador and Newfoundland, it was only in 1969 that a further series were drawn off 
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drawing straight baselines, although a very controversial response to meet 
the danger of more efficient distant water fishing activities in adjacent 
maritime areas, was itself based entirely on traditional concepts *” and in- 
volved nothing particularly innovative in response to the new dangers 
posed by the highly mechanized foreign fishing fleets. 

The reasons for Canada’s reluctance to move decisively were obvious. 
The route of international agreement had to be pursued because Canada 
was subject to the compulsory jurisdiction of the International Court of 
Justice. For a number of years Canada was clearly unwilling to take any 
steps to avoid that jurisdiction. Moreover, succeeding Secretaries of State 
for External Affairs publicly stressed that Canada’s national goals in this 
arca would be attained by diplomacy and negotiation. But so long as 
Canada could be called into Court, it was impossible for the government 
to implement any innovative approach to international law having ad- 
verse effects on any country willing to challenge Canada in international 
litigation. Thus from the standpoint of Canada’s approach to international 
law, the most decisive act in the whole Canadian story over the past two 
decades was the placing in 1970 of new reservations on Canada’s ac- 
ceptance of the compulsory jurisdiction of the International Court so as to 
exclude jurisdiction over “disputes arising out of or concerning jurisdiction 
or rights claimed or exercised by Canada in respect of the conservation, 
management or exploitation of the living resources of the sea, or in respect 
of the prevention or control of pollution or contamination of the marine 
environment in marine areas adjacent to the coast of Canada.” $° This 
action made it possible for the Canadian Government to avoid the neces- 
sity of seeking compromise resolutions or agreements. It was now free 
to act in the absence of agreement; it became free resolutely to pursue 
stringent and more absolute concepts of international responsibility when 
its national self-interest was affected and to implement these concepts uni- 
laterally in the absence of agreement. 


The Diplomatic Infrastructure 


The shift in emphasis has been reflected not only in new policies but 
also in the structure, the manpower resource allocation, and the basic atti- 
tudes within the Department of External Affairs. In the 50’s, Canadian 
representation at the U.N. legal committee dealing with the law of the 








the coasts of Nova Scotia, Vancouver Island, and the Queen Charlotte Islands. It 
was not until 1970 that the government by way of Order-in-Council drew “fisheries 
closing lines” across the entrances to the Gulf of St. Lawrence, the Bay of Fundy, 
Queen Charlotte Sound, and Dixon-Entrance Hecate Strait (104 Canana GAZETTE, 
No. 52, Dec. 26, 1970). 10 ILM 438 (1971). 

17 As set out in Art. 4 of the Convention on the Territorial Sea and the Contiguous 
Zone (15 UST 1606; TIAS 5639; 516 UNTS 205); and see Anglo-Norwegian Fisheries 
case [1951] ICJ Rep. 116. 

18 Text of reservation reproduced in 1970 Canapran Y. B. or INTERNATIONAL Law, 
34; also in 9 ILM 598 (1970). 
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sea—an important issue for Canada—would typically consist of an in- 
experienced non-professional delegate, advised by a junior foreign service 
officer. Indeed, during the period 1957-59, while Canada pressed inter- 
nationally for a twelve-mile fishing zone, its whole headquarters operation 
was conducted by one senior and one junior officer. And matters relating 
to coastal waters, fisheries, the continental shelf, and environment, which 
were of course known to have a certain importance for Canada, seem to 
have been regarded as rather marginal to Canadian foreign policy con- 
cerns. At the same time, in the U.N. political committees dealing with 
such topics as the Middle East there would typically be a large group of 
Canadian officials actively engaged in trying to deal with the global issues. 
The big issues for this country were the multilateral ones—questions of 
peace and war, peacekeeping, and Canada’s role in the world. 

When one examines Canada’s participation in international legal dis- 
cussions and in relation to the progressive development of international 
law, the fundamental objective of Canadian participation appears to have 
been to advance and favor solutions that were acceptable to a great ma- 
jority of states. The attitudes of Canada here tended to derive from 
Canada’s alleged role of being “a helpful fixer” in international relations. 
But Canada did not play a very active role in international legal discus- 
sions in the two decades following World War II, nor did it take many 
initiatives, almost certainly because of the lack of resources in the Legal 
Branch of the Department of External Affairs. To the extent Canada did 
involve itself in general multilateral legal issues, for example in such mat- 
ters as the development of principles of international law relating to 
peaceful and friendly relations among states or the development of the 
laws relating to outer space, it would appear that the basic attitude of the 
Canadian representatives was to try to be as helpful as possible in produc- 
ing compromise solutions. This was a matter of habit, a carryover from 
a general tendency to produce compromise solutions acceptable to “both 
sides” or both parties. The habit was engrained; it was the result of 
training and reflected an entire outlook on the part of many individuals 
in the foreign service. Departmental reports of the time usually refer to 
the compromise role that Canada was trying to play, but a close survey 
suggests that Canadian legal initiatives were few in number.?? There 
were others that official publications have not revealed. These touched on 
such matters as asserting the primacy of international law and strengthen- 
ing the role of the International Court of Justice by having Commonwealth 
countries drop all reservations to their declarations of compulsory ICJ 
jurisdiction. They showed imagination and initiative and the distinctly 
Canadian flair for supporting the development of international social and 
political institutions. And they were examples, par excellence, of the in- 
ternational approach to foreign policy. 


19 See for example, CANADA AND THE U.N. “1945 to 1965” (1966). 
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Tue Focus or CANADIAN INTERNATIONAL LEGAL POLICY 


The Technological Challenge 


Technological developments, particularly in relation to the exploration 
and exploitation of outer space, the sea, and the seabed—all realms either 
completely or substantially beyond sovereign jurisdiction—have posed ¢ 
challenge to Canadian decisionmakers newly concerned with Canada’s 
sovereignty and integrity, and the interests that these entail. Challenge 
like its character in Chinese script, contains the elements both of danger 
and of opportunity. 

The opportunity which the technology holds forth is for developing anc 
applying techniques for the exploration of outer space and ocean space. 
for their exploitation in a beneficial manner, and for employing space and 
sea vehicles for purposes of communications, resources sensing, environ- 
mental control, traffice regulation, various types of research, and a host of 
other applications. 

The danger is that it increases the vulnerability of states. For Canada, 
it has shattered its self-image as a power sitting impermeably in a remotc 
corner of the globe. 

While space satellites could bring qualitative improvements in com- 
munication, they could also broadcast undesirable messages or fall to 
earth and cause considerable damage. 

While fishing technology could produce unprecedented harvests, it coula 
also strip the seas of their fishing resources and permanently eliminate 
various forms of marine life. And while new super oil tankers could ply 
the high seas carrying vast cargoes more economically than ever before 
they could also cause irreparable ecological damage through oil spills. 
In short, as technology permitted unprecedented efficiency in carrying out 
the task to which it was applied, it also increased the vulncrability of 
states. In Canada’s case, it evoked the realization that Canada—even 
Canada—could now be a “victim.” 


Canadian Responses 


Canadian responses to the technological challenge—to its opportunities 
and its dangers—have been informed both by a concern with its national 
interests and with the need for appropriate international legal (and or- 
ganizational) arrangements. 

In exploiting the benefits of space and ocean technology, national and 
international interests have been in a considerable degrec of harmony. 
Ventures in outer space, for example, are extremely costly, require a high 
degree of expertise (of which the centers are few), and usually require foca’ 
points in a number of countries. All these factors strongly dictate inter- 
national cooperation as a method of achieving national goals. Even wherc 
technology-based ventures are national, international cooperation is re- 
quired. Telesat Canada, in establishing a domestic satellite system, has 
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had to coordinate with Intelsat, notify frequencies to the International 
Telecommunication Union, procure a launch from NASA and the craft in 
the United States. But in coping with the dangers of technology, the re- 
lationship between national and international interests has often been more 
complex, 

Canada has had to make certain very difficult and innovative decisions, 
the results of which, in terms of the development of international law, have 
been the subject of a range of very different opinions. The new concern 
with Canadian interests and the realization that Canada is vulnerable have 
led to a priority emphasis on the protection of Canada—including its 
land, water, ice, air, and other resources—from the growing variety of 
dangers that new technology threatens it with. This has required a new 
focus on realms beyond sovereign jurisdiction where technology has opened 
the door to new activities, on the boundaries of these realms (and thus— 
and perhaps more importantly—of sovereignty itself), and on regulating 
activities in these regions in order to reduce dangers to Canada. 

For reasons perhaps idealistic but certainly utilitarian, the pattern of 
Canadian responses to the dangers posed by the different technological 
activities in outer space, the sea, and the seabed reveals, as we have 
said, a continued readiness to pursue an international solution in the first 
instance. In areas ranging from satellite broadcasting to environmental 
pollution, Canada’s first reaction has been to seek responses in international 
conferences. Thus, with regard to the effects of direct satellite broad- 
casting Canada, along with Sweden, initiated the establishment of a U.N. 
Working Group to discuss the effects of this activity about which inter- 
national concern was growing.”! 

In the area of earth resources sensing, Canada took the initiative in 
proposing that the U.N. Committee on the Peaceful Uses of Outer Space 
(UNCPUOS) examine the legal aspects of this activity.2? With regard to 
space objects in general, Canada advocated stringent measures of inter- 
national responsibility for fallen objects ? and it was Canada that submitted 
a draft proposal for a mandatory international registration system.* And 
with regard to oil pollution, it was Canada that advocated stringent mea- 
sures of international responsibility both at the Brussels and Stockholm 
conferences.?® 

20 Charles M. Dalfen, “Space Assessment 1972— Arrangements and Prospects for 
Cooperation” AIAA Paper No. 72-740, July 1972, at 5. 

21 UNCPUOS meeting, October 1968, UN Does. A/AC.105/PV.55, at 62—70 (Sweden) 
and A/AC.105/PV.58, at 31-32 (Canada). 

22 General Statement made May 2, 1972 by D. M. Miller, Head of Canadian Dele- 
gation, 11th Session of Legal Sub-Committee of UNCPUOS. 

23 For example, at the eighth session of the UNCPUOS, June 9-July 4, 1969. 

24 UN Doc. A/AC.105/101 at 18 et seq. 

25 On Canada’s efforts at the 1969 Brussels Conference to achieve greater inter- 
national responsibility, see L. C. Green, International Law and Canada’s Oil Pollu- 
tion Legislation, 50 Orecon L. Rev. 462 at 472-76 (1971); L. H. J. Legault, The Free- 
dom of the Seas: A License to Pollute? 21 U. or Toronto L. J. 211 at 211-19 (1971). 
On Canada’s position at Stockholm, see “Background Information on the Stockholm 


Conference on the Human Environment,” Department of the Environment, Ottawa, 
June 21, 1972, also H. C. Des (Can.) June 21, 1972, at 3333. 
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As to the substance of the Canadian responses, we suggest that a three- 
fold policy pattern has emerged, depending on whether the activity ap- 
pears to raise non-physical “socio-economic” threats, threats to territory, 
or threats to “ultra-territorial” resources, particularly of the oceans and 
the seabed. We suggest, further, that the responses at each of the three 
levels have important implications for the development of international 
law in response to the impact of technology. 

(a) Socio-psychological or economic non-physical threats: Where par- 
ticular activities—particularly in outer space—are perceived by Canada 
essentially as non-physical, but as threatening social values or raising 
dangers of economic exploitation, Canada has tended to take the position 
that solutions to the problems posed by these unwanted intrusions do not 
lie in trying to establish onerous international norms which might be 
difficult to agree upon, more difficult to enforce, and might tend to re- 
spond prematurely to technological developments before they have been 
fully tested and their actual impact adequately assessed.** 

To Canada, the real problem in these cases has appeared to lie in allay- 
ing fears. Canada has therefore advocated cooperative arrangements and 
projects among groups of states, wherein participation might enhance 
mutual confidence among the participants and dissipate their fears of ex- 
ploitation. This has been the case with regard to direct satellite broad- 
casting and appears to be developing as the Canadian position in respect 
of carth resources sensing by satellite. States which actually participated 
in the full operations of cooperative satellite systems for these purposes 
would, in Canada’s view, tend to be less fearful of the effects on them- 
selves of the activities of these systems. Moreover as their confidence 
grew, the nced for constraining norms would diminish. This approach, 
in short, has been one of seeking cooperative operational solutions to po- 
tential legal problems, at least at the outset, before their full nature can 
be gauged. 

In this connection, the Canadian—U.S. Agreement of May 1971 on a 
joint program in experimental remote sensing is relevant. This agreement 
provides for a number of joint experiments in monitoring environmental 
conditions and mapping national phenomena. At the same time, and as 
a result of a Canadian initiative to ensure that legal precedents not be 
established prematurely, the agreement stipulates that it is “understood 
that the proposed program shall be without prejudice to any rights and 
obligations” of the two governments under international law with respect 
to remote sensing activities.*’ 

Assessment: It would appear that this approach is useful not only in 
respect of certain types of activities in outer space, but also for projects 

26 For Canadian position on direct broadcast satellites, see three Canada—Sweden 
Working Papers to UN Working Group on Direct Broadcast Satellites, UN Docs. A/AC. 


105/49, A/AC.105/59 and A/AC,105/WG.3/L.1, passim. See esp. the last at paras. 
35-38. 


27 Draft Note from the Canadian Ambassador to the Secretary of State of the United 
States of America, signed May 15, 1971; Diplomatic Note, paragraph 2. 
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such as the development of ocean data acquisition systems ** and for 
most research activities in various realms beyond sovereign jurisdiction. 

Most of these activities are costly and complex and can have a social 
or economic impact in a number of different jurisdictions simultaneously. 
The advantages of cooperative arrangements are that they confer the bene- 
fits of participation in advanced technological systems, such as developing 
skills and transferring information, and thereby tend to defuse whatever 
emotions are aroused by any socio-economic penetration they entail. 
They permit the technology to develop without frm—and perhaps inhibit- 
ing—rules of international law, and at the same time provide for a wide dis- 
tribution of the benefits of technology. In the process, these arrangements 
should allay a certain amount of mistrust that is at the root of some of 
the fears. Certain problems of unwelcome socio-economic intrusion may 
not be entirely swept aside, and legal solutions, in the form of rules or 
codes, may still have to be sought. But the problems should by that point 
be real rather than hypothetical and should be fewer in number. Most 
importantly, the political context in which legal solutions are sought should 
be informed by the experience and the benefits of the cooperative ar- 
rangements and therefore favorable to appropriate legal solutions. 

(b) Threats to territory: The threats to territory are essentially threats of 
physical damage to persons, property, and more broadly, to ecology. These 
dangers are presented, inter alia, by satellite activities, since space objects 
or their parts can fall to earth, and by the ocean transport of such com- 
modities as oil. Of course, pollution can affect ultra-territorial resources 
as well as territory, but Canada’s response to this threat has been pri- 
marily motivated by territorial effects, which are more closely related to 
physical damage than to resource management. 

Canada’s territory occupies 1/14th of the earth’s surface and is traversed 
by a large number of orbiting satellites. Moreover, since Canada is 
likely to have fewer satellites than the U.S. or the USSR (and even than 
European countries or Japan), it is more likely to be the victim of a 
falling space object than to be the cause of a space object falling on an- 
other country. The likelihood of oil spills from supertankers is much 
greater than that of falling space objects, as is the likely extent and long- 
term impact of damage to Canadian coasts and ecology from such spills. 
And with long coastlines, particularly in the Arctic regions, where the 
hazards of navigation are greater than elsewhere and where the ecological 
effects of oil spills are far more devasting even than on water or land, 
Canada has felt the threat even more directly and immediately than many 
other countries.?° 


28 For details see “Legal Problems Associated with Ocean Data Acquisition Sys- 
tems,” Inergovernmental Oceanographic Commission Technical Series, No. 5, UNESCO, 
1969. 

29 See for example, Richard B. Bilder, The Canadian Arctic Waters Pollution Pre- 
vention Act: New Stresses on the Law of the Sea, 69 Micu. L. Rev. 1 at 5 (1970-71); 
Prime Minister’s Remarks to the Annual Meeting of the Canadian Press, Toronto, April 
15, 1970. 
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In response to both these types of potential damage to its territory, 
Canada’s position has been first of all to work through appropriate inter- 
national channels to establish rules of liability for such damage and pro- 
cedures of redress. But even more than other countries, Canada has in- 
sisted that such rules and procedures be effective in affording adequate 
redress for damage. 

Canada’s sense of enhanced vulnerability was reflected in the Canadian 
position on the draft convention on liability for damage caused by space 
objects, presented to the Legal Sub-Committee of the UNCPUOS.” Can- 
ada’s basic position was, first, that this convention should be “victim- 
oriented,” such that the compensation for damage should be that which 
a victim might receive under his domestic law, and secondly, that there 
should be compulsory arbitration in the case of damage.** Morcover, in 
1972, Canada itself proposed a convention on the mandatory registration 
of all objects launched into outer space to permit identification should the 
objects or their parts fall to earth and cause damage. 

Canada’s position did not, however, prevail. The measure of compensa- 
tion was left for a conciliation commission to determine on the basis of 
“,. . international law,” ® and settelment was not compulsory. Nor was 
Canada successful in having functional impairment to another satellite in- 
cluded as a category of damage under the convention.** Canada’s re- 
sponse, however, was unilaterally to offer to commit itself to compulsory 
settlement under the convention vis-a-vis any other state party undertaking 
a reciprocal commitment.** In respect of the registration convention, 
where once again Canada advocated mandatory rules as a basis for effec- 
tive principles of international responsibility, most members of the UN- 
CPUOS Legal Sub-Committee—including the major space powers—have, 
after considerable initial resistance, now generally accepted the main 
principles in the Canadian draft. The Canadian position has thus been 
to seek rigorous international standards of responsibility and a commitment 
to settle disputes in a compulsory manner in favor of the victim state. 

In response to the threat of pollution, and particularly of oil spills on 
the seas, Canada’s first efforts were directed towards achieving rigorous 
standards of liability for damage from oil spills. At the 1969 Brussels 
conference of the Intergovernmental Maritime Consultative Organization 
(IMCO), Canada participated in the elaboration of a convention on civil 
liability for oil pollution damage ®™ and another on intervention on the 


80 UN Does. A/AC.105/C.2/10; A/AC.105/94, at 4. 

31 Canadian statement at UNCPUOS, New York, Sept. 2, 1971. UN Doc. A/AC.105/ 
PV.99 at 39—44, 32 Cf. supra note 24. 

53 The adopted text of the Convention on International Liability for Damage caused 
by Space Objects is contained in UN Doc. A/AC.105/94 of July 8, 1971; also in 10 
ILM 965 (1971). 

24 Canadian proposal to Legal Sub-Committee, 8th session, 1969. 

55 Supra note 31, at 22. 

36 Canadian statement of September 7, 1972 at 15th UNCPUOS session. 

37 Convention on Civil Liability for Oil Pollution Damage, Brussels (opened for 
signature Nov, 29, 1969); 64 AJIL 481 (1970); 9 ILM 45 (1970). 
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high seas in cases of oil pollution.** The former provides for the strict 
liability of shipowners for oil pollution damage up to a certain limit, and 
the latter, even more significantly, permits a coastal state to go out to the 
high seas beyond its territorial sea and to sink a ship that is spilling oil. 
Canada was not, however, really satisfied with either. 

In relation to the civil damage convention, Canada’s position was that 
strict liability was not adequate, given that oil carrying on the high seas 
is inherently hazardous. It sought without success to impose absolute 
liability with no exemptions for natural or other causes. As to the parties 
liable, Canada considered that the shipowner and cargo-owner should be 
jointly and severally liable, and not solely the former. Canada was also 
opposed to the limits imposed in the convention, preferring the formula 
of “maximum credible damage.” Finally, Canada was concerned that 
the geographic limits of the convention were not wide enough, since they 
did not cover zones beyond the territorial sea, such as traditional fishing 
zones.°° 

In connection with the convention on intervention in the high seas, 
Canada played a major role in extending it to cover “major” pollution, 
and not only pollution with “catastrophic” or “disastrous” consequences; 
on the other hand, Canada did not succeed in extending coverage beyond 
oil pollution to all other types of pollution.*° 

In the end, Canada abstained on the intervention convention and voted 
against the one on civil liability, due, in part, to the failure of the con- 
vention to include the points it had raised as important. 

More importantly, however, it was becoming clear to Canada that in 
relation to a threat as intense and as potentially damaging as an oil spill, 
there was a need to go beyond liability and even beyond intervention as 
set forth, since these were essentially post facto reactions to spills that 
had already occurred. What was required was preventive measures 
against such occurrences in the first place. 

Given the intensity of the physical threat to its territorial well-being, 
and the inadequacy and unlikeliness of international responses to such 


88 Convention on Intervention on the High Seas in cases of Oil Pollution, Brussels, 
(opened for signature Nov. 29, 1969); 64 AJIL 471 (1970); 9 ILM 25 (1970). 

89 Legault, supra note 25, at 215. 

40 Ibid., 214-15. In addition, Canada succeeded in having the coastal state’s liabil- 
ity for damage caused by its preventive measures limited to the extent that such 
damage is attributable to measures exceeding what was reasonably necessary to prevent 
or minimize pollution damage. On the other hand, Canada did not succeed in obtain- 
ing a provision which would have permitted claims against a coastal state for exces- 
sive and unreasonable preventive measures to be offset against claims against the ship 
for pollution damage when the parties to the two claims were the same. 

41 Thus, for example, the Convention on Intervention on the High Seas (supra note 
38), at Art. I(1) provides that states parties “may take such measures on the high 
seas as may be necessary to prevent, mitigate or eliminate grave and imminent danger 
to their coastline or related interests from pollution or threat of pollution of the sea 
by oil, following upon a maritime casualty or acts related to such a casualty, which 
may reasonably be expected to result in major harmful consequences.” (Emphasis 
added). 
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a threat, Canada turned to its domestic institutions for the appropriate 
means of dealing with it. The story has been often told but, in essence, 
Parliament passed the Arctic Waters Pollution Prevention Act in 1970, 
which provided for preventive measures against oil spills in an area up to 
100 miles from Canada’s Arctic coast.*? It established security standards 
that all ships and persons in these zones would have to adhere to, to be 
enforced by Canadian officials. At the same time, Canada entered, as 
we have already noted, a reservation to its acceptance of the compulsory 
jurisdiction of the ICJ, excluding from that jurisdiction disputes arising 
as a result of this legislation.*t This entire “package” has stirred heated 
reactions at home and abroad. 

Having failed to achieve international protection and then having uni- 
laterally established a functional national jurisdiction, Canada immedi- 
ately turned back to the international realms to pursue a synthesized 
approach to the pollution problem that would incorporate both interna- 
tional and national aspects in a comprehensive response. Thus at the 
Stockholm Conference on the Human Environment in June 1972, Canada 
strenuously advocated an approach that would both greatly increase the 
nature and scope of a state’s international responsibility for the effects 
of its environmental actions on others and also grant recognition to the 
special authority of coastal states, as a type of custodial authority delegated 
by the world community, in areas adjacent to its territory.“ 

From the 23 Principles and the Statement of Objectives on the Marine 
Environment proposed by Canada and unanimously endorsed by the 
Stockholm Conference,“ it would appear that certain elements in the 
Canadian position are gaining acceptance. 

The statement of objectives adopted at the conference, which stresses 
the need to protect the total marine environment, specifically recognizes 
the particular interests of coastal states in the management of coastal area 
resources to prevent and control marine pollution through effective man- 

42 Hereinafter Arctic Act. 18-19 Eliz. 2, c. 47 (Can. 1970). See for example 
Bilder, supra note 29, at 2~5, 23-25; Maxwell Cohen, The Arctic and the National In- 
terest in 26 INT. JOURNAL 68 et seq. (1970); Dosetx, supra note 1, at 69-70; Claude 
Forget, Pollution and Territorial Sovereignty in the Arctic, in Hucum Innis et al. In- 
TERNATIONAL INVOLVEMENT 40 (1972); Head, supra note 1, at 242, TRORDARSON, supra 
note 1, at 186; Trudeau, Speech to the Annual Assembly of Canadian Press, April 15, 
1970 in 1970 Cananian Y. B. or INTERNATIONAL Law 213-14 (1970). 

43 Arctic Act, §12 and regulations thereunder. 

44 See reference in supra note 18. 

45 Canada has relied very heavily on an extrapolation of the principle in the Trial 
Smelter Arbitration case (U.S. v. Canada, 3 U.N.R.LA.A. (1941), 1905) that under 
international law no state has the right to use or permit the use of its territory in 
such a manner as to cause injury in or to the territory of another when the case is 
of serious consequence and the injury is established by clear and convincing evidence. 

48 “Text of Canadian Proposals Accepted Unanimously in a Plenary Session of the 


U.N. Conference on the Human Environment on the 14th of June, 1972.” [Herein- 
after cited as “Proposals.” ]. 
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agement.*’ The general tenor of the 23 Principles is similar. Without 
in any way endorsing the principle of control zones as such, the principles 
emphasize the duty of all states “whether acting individually or in con- 
junction with other states under agreed international arrangements” to 
adopt appropriate antipollution measures. The functional, preventive, 
and nonacquisitive principles basic to the Canadian position are all gen- 
erally reflected in the unanimously endorsed principles. So also, in 
principle is the idea of state responsibility for damage arising from pollu- 
tion caused by state activities or by organizations or individuals under 
their jurisdiction.* 

Perhaps even more significant is the support given to the combination 
of international standards and national enforcement that Canada is coming 
to favor. Thus Principle 8 provides that: 


Every state should cooperate with other states and competent inter- 
national organizations with regard to the elaboration and implementa- 
tion of internationally ae rules, standards and procedures for the 
prevention of marine pollution on global, regional and national levels. 


At the same time, Principle 4 provides that: 


States should ensure that this national legislation provides adequate 
sanctions against those who infringe existing regulations on marine 
pollution, 


without limiting either the zone in which this provision may be imple- 
mented or the category of “those who infringe.” 5° 

Nevertheless, the full thrust of the Canadian position in regard to 
coastal state jurisdiction to prevent marine pollution is reflected not so 
much in the 23 Principles as in three principles on the rights of coastal 
states, originally submitted by Canada to the Intergovernmental Working 
Group on Marine Pollution in November 1971. Essentially, these prin- 
ciples propose the concept of coastal pollution control zones, the right 
of coastal states to prohibit ships not complying with international stan- 
dards from entering these zones, and the express delegation to coastal 
states of international authority to exercise pollution control powers. 
These principles were not, however, endorsed by the Stockholm Confer- 
ence, but were taken note of and referred to IMCO for information and 
to the Law of the Sea Conference for appropriate action." 

The entire approach of substituting for the older notion of flag state 


47 For statement of objectives, see Canadian Working Paper on the Preservation of 
the Marine Environment, Department of External Affairs, Aug. 18, 1972, at 23 [here- 
inafter cited as “Paper” ]. 48 “Proposals,” Principle No. 2. 

49 Ibid., Principle No. 7. 

50 Canada has also been working with other countries to develop a convention to 
forbid dumping into the sea of certain toxic substances carried in ships (Convention 
on the Dumping of Waste at Sea 11 ILM 1291 (1972).) The jurisdictional aspects 
of the draft convention may provide a basis for accommodation between flag states 
and coastal states, enabling both to enforce the convention against offending parties, 
though the final decision on the question of enforcement jurisdiction is being left to 
the Law of the Sea Conference. 51 “Paper,” 10-11. 
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jurisdiction a new form of shared concurrent jurisdiction between flag 
and coastal states reflects the Canadian approach of regarding multilateral 
and unilateral action as closely interlocking approaches which lie at the 
heart of the evolution of customary international law. The Canadian 
representative at the U.N. General Assembly, Alan Beesley, in speaking 
on December 4, 1970, of the “organic relationship of Jaw on the national 
and international planes” °? commented that: 


What is required, in our view, is a judicious mix of the two approaches 
taking into account the complex set of inter-related and sometimes 
conflicting political, economic and legal considerations, both national 
and international and based upon the imperatives of time itself. The 
seriousness of the problem can determine the urgency of action, which 
in turn can sometimes dictate the means chosen.®® 


Assessment: The point here is not to debate the merits of Canada’s legal 
arguments in support of its legislation, some of which have changed and 
are still evolving. Possibly—in view of its ICJ reservation—Canada docs 
not believe that under existing international law they are all that strong 
at present. The point rather is to comprehend these measures in the 
light of the development of Canada’s foreign policy and to assess them 
in terms of their appropriateness as community responses to the dangers 
posed. 

The participation in international discussions, first in IMCO and most 
recently at the Stockholm Conference, can be said to represent a con- 
tinuity of the earlier Canadian belief in the appropriateness of international 
agreements for the solution of international problems of all kinds. In 
fact, as a result of the transborder nature of the technology and the fact 
that the threats to national territory actually arise from its application in 
realms beyond sovereign jurisdiction, the appropriateness of this interna- 
tional focus is underlined on the basis of functional considerations. 

It is the unilateral measures, however, (as distinct from the multilateral 
ones) that more directly represent the recent Canadian reorientation, in 
that they reflect both a heightened concern with territorial integrity and, 
even more significantly, a new willingness to take measures to protect 
that integrity, even at the risk—dramatically increased by the ICJ reserva- 
tion—of appearing to disregard international legal precedents and pro- 
cedures. 

Until Canada was prepared to foreclose the possibility of a challenge 
before the International Court, any prospective measures it might have 
taken would very likely have been tenuous and very possibly successfully 
challenged. In view of the environmental dangers involved, however, 
Canada could not accept this. In political terms, the effect of the reserva- 
tion to the Court’s compulsory jurisdiction has been to give Canada an 
effective lever in international negotiations, where it can back up its in- 
sistence upon high standards of responsibility with its demonstrated will- 

32 Speech of J. A. Beesley to Ist Committee of UNGA quoted in part in 1971 


CANADIAN Y. B. or INTERNATIONAL Law, 276-78, 
53 Idem, 
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ingness to resort to unilateral measures where the protection of its own 
territory is concerned. In a new kind of dialectic, both the “thesis” of 
international solutions and the “antithesis” of national solutions can now 
be appropriately synthesized in effective and realistic solutions embodying 
both elements. It is this type of comprehensive solution that Canada has 
advanced in its Stockholm and post-Stockholm proposals. 

To what extent is the Canadian position appropriate as an international 
response? On one level, it has been criticized as a very dangerous chal- 
lenge to international law, in virtue of its unilateral nature, of its sup- 
posed contempt for the World Court, and of setting a dangerous precedent 
that, even if functionally or substantially appropriate for dealing with oil 
spills, can easily lead to abuse in other areas. It has been challenged, 
further, as inconsistent with longstanding principles of freedom of naviga- 
tion on the high seas.** 

At another level, however, it can perhaps be argued that this arrange- 
ment, whereby a particular coastal state is responsible for enforcing stan- 
dards of prevention within certain zones at a certain distance from its 
coast, has a number of merits. 

For one thing, both the zones and the measures are directly related 
to the requirements of preventing the potential dangers arising from the 
particular activity. While strictly speaking they may interfere with free- 
dom of navigation, they do so only to the degree functionally necessary 
to prevent dangerous oil spills. They are in that sense analogous to do- 
mestic law interfering with an individual’s freedom of movement by for- 
bidding him from transporting explosives along public streets without 
adequate safeguards. 

Secondly, it is preventive and does not require that states sit idly by 
until disasters have happened. 

Thirdly, it establishes zones of authority which are, unlike zones of 
control beyond sovereign jurisdiction, nonacquisitive. Canada does not 
acquire direct benefits in these zones but rather incurs responsibility to 
prevent certain defined harms. 

Fourthly, this decentralized arrangement takes due account of the in- 
stitutional and political decentralization of the international legal-political 
system and of the unlikelihood—however preferable, given the global 
nature of the threat—of any international body’s performing the task ef- 
fectively in the foreseeable future. Indeed, the IMCO Convention on 
Intervention in the High Seas has already formally delegated to coastal 
states the post facto authority to sink ships from which oil has spilled. 
In general, the underwriting by the community of self-help operations in 
areas beyond national boundaries is familiar in a number of areas of in- 
ternational law, for example in the laws against piracy. 

At the same time, in order to legitimize this arrangement, there would 
have to be an appropriate multilateral—and indeed, near-universal—in- 
strument which determined the appropriate zones for different activities 


54See for example: Louis Henkin, Arctic Anti-Pollution: Does Canada Make—or 
Break—International Law?, 65 AJIL 131, 136 (1971); Bilder, supra note 29, at 30. 
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(for example, 100 mile pollution zones), which formulated standards for 
these activities, and which expressly delegated to coastal states functions 
as enforcing agents. It is difficult to predict at this time whether such or 
similar arrangements, however effective and functional they may be, will 
emerge at the Conference on the Law of the Sea. 

Until such time as it does prove acceptable, Canada’s unilateral legis- 
lation must be regarded as a “claim,” in the McDougalian sense, against 
which counterclaims may be raised and which may or may not become 
accepted authoritative community policy. It is suggested that the sound- 
ness of the functional provisions of the legislation for meeting the dangers 
to which it responds, the realism with which it reflects technical, economic, 
and political realities, and its potential for universality might well lead 
to its adoption as authoritative community policy, or international law. 

(c) Threats to “ultra-territorial’ resources: The resources involved here 
are essentially fisheries beyond the territorial sea and resources of the sea- 
bed, including minerals, sedentary and nonsedentary fisheries. 

The basic threat to these resources is their exploitation in a manner that 
exhausts them. Canada has felt this particularly acutely in respect of its 
traditional fishing grounds. Unlike many other fishing countries, Canada’s 
fishermen do not go far afield but rely mainly on inshore fishing. 

As in the case of the socio-economic threats and the threats of physical 
damage, the threats to the resources of the sea and the seabed have arisen 
as a result of technological developments that have permitted their un- 
precedented exploitation. Until fairly recently fishing techniques were 
such that the quantities fished did not threaten the very existence of certain 
species. And seabed mining was nonexistent. With technological ad- 
vances producing factory ships and deep sea mining installations, the 
situation has changed quite markedly. 

Unlike in the other cases, however, where the threats affect territories 
(usually land) fully understood to be within sovereign jurisdiction, here 
the threat is to resources that, although physically closer to some countries 
than others, can be exploited by any number of different states, some at 
great distances away. The questions whether, to what limit, and on what 
basis the ocean and seabed resources adjacent to a state’s coast may be 
considered in a certain sense “its own” must thus be answered as a pre- 
liminary to a response to threats to them. The answer suggested by tra- 
ditional international law lies in the rule of sovereignty over the ocean 
and seabed resources within the limits of the territorial sea (whether taken 
as 3 or 12 miles). Fish, however, do not respect these artificial boundaries 
and threats to their existence can arise in the course of their migratory 
route beyond any territorial sea. Governments have tended not to put 
the matter in terms of sovereignty over fish. Rather, zones have been 
unilaterally claimed where the emphasis is on conservation (without differ- 
entiating between “ours” and “theirs”). The effect, however, is virtually 


acquisitive, as one of the chief conservationist techniques is to keep others 
out. 
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In the case of fisheries, as long as the supply of fish in the ocean ap- 
peared inexhaustible—and this was the underlying assumption of inter- 
national law for nearly three centuries—all fisheries beyond three miles 
from any coast could be left to be shared by all. With the threat to the 
fishing resources brought about by improved fishing technology, however, 
two alternative responses—not dissimilar from those with regard to the 
physical threats discussed earlier—presented themselves. One was to try 
to achieve international agreement on conservation measures and on 
self-restraint in fishing. The other was to extend one’s jurisdiction to en- 
compass as many of one’s traditional fishing interests as possible. 

Canada’s first response, beginning more than sixty years ago, was to 
enter into international agreements that provided for the conservation of 
certain species in certain areas. Thus it became a party to the Fur Seals 
Treaty,®* the Pacific Halibut Treaty,®? the Sockeye Salmon Fisheries Con- 
vention," and in 1949 and 1952, the Northwest Atlantic? and North Pacific 
Fisheries Conventions.® All of these have permitted different types of 
conservation measures to be taken. Under the Convention on Fisheries 
and Conservation of the Living Resources of the Sea of 1958 * (to which 
Canada is not a party), coastal states were recognized as having a special 
interest in the fisheries adjacent to their territorial seas and permitted, to 
a certain degree, to adopt conservation measures to preserve these fish- 
ries. But because the convention was so hedged about with limitations 
and restrictions as to be inadequate to protect Canadian fisheries, Canada 
proposed, at the U.N. Conference on the Law of the Sea of 1958, that the 
abstention principle, first contained in the North Pacific Fisheries Con- 
vention, form part of the new instrument.*? This was not, however, ac- 
cepted by the conference. 

Perhaps more significant was Canada’s espousal at that conference of 
the notion of a functional, rather than sovereign approach to fisheries juris- 


55Yogis, supra note 10, at 1-2. 

56Fur Seals Treaty of 1911 in Treaties and Agreements Affecting Canada in force 
between His Majesty and the United States of America, 1814-1925, 391 (1927); 
TS 564; 5 AJIL Supp. 267 (1911). 

5% Treaty between Canada and the United States of America for Securing the Preser- 
vation of the Halibut Fishery of the North Pacific Ocean, signed March 2, 1923, 
ratified October 21, 1924. Treaties and Agreements Affecting Canada in force between 
His Majesty and the United States of America .. . 1814-1925, 505 (1927); TS 701; 
43 Stat. 1841. 

58 Convention between His Majesty and the United States of America for the Pro- 
tection, Preservation and Extension of the Sockeye Fisheries in the Fraser River Sys- 
tem, signed May 26, 1930, ratified July 28, 1937, 1937 Can. T.S. No. 13; 50 Stat. 1355; 
TS 918; 6 Bevans 41; 184 LNTS 305. 

59 Northwest Atlantic Fisheries Convention signed February 8, 1949, in force July 
3, 1950, 1950 Can. T.S. No. 10; 1 UST 477; TIAS 2089; 157 UNTS 157. 

80 International Convention for the High Seas Fisheries of the North Pacific Ocean, 
signed May 9, 1952; in force June 12, 1953, 1953 Can. T.S. No. 3; 4 UST 380; TIAS 
2786; 205 UNTS 65. 

&t UN Doc. A/Conf.13/L.54 (See A/Conf.13/38, p. 139); 52 AJIL 851 (1958). 

82 Yogis, supra note 10, at 13, 20, 
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diction: ® this was embodied in the Canadian six-plus-six formula with 
a phasing-out period for traditional foreign fisheries." After the failure 
of all multilateral efforts to endorse this concept, Parliament enacted the 
Territorial Sea and Fishing Zones Act in 1964,** proclaiming a twelve-mile 
fishing zone to be drawn from straight baselines around Canada’s coasts 
within which fishing would be limited to Canadian fishermen.** Only in 
a very limited sense could this measure be considered to be an acquisitive 
action since it was not applied without their agreement to states fishing 
within the zones. Nor did the Act provide an answer to foreign fishing 
in the special bodies of water, such as the Gulf of St. Lawrence, in view 
of the unwillingness of some of the fishing and maritime states to accept 
the application of the straight baseline system so as to enclose these areas 
as Canadian internal waters. 

Accordingly, the amendments of 1970 to the Territorial Sea and Fishing 
Zones Act,*? in addition to obliterating the twelve-mile fishing zone through 
establishing a territorial sea of that breadth, provided that the Governor- 
in-Council would draw fisheries closing lines across the entrances to major 
bodies of water in special need of fisheries conservation protection.“ The 
new lines, which have now been drawn, have extended Canadian fisheries 
jurisdiction over 80,000 square miles without, as in the case of pollution 
zones, any risk of litigation before the ICJ. Canada has now concluded, 
agreements with some six countries, five of which will phase out their fish- 
ing activities in the special bodies of water before a specific date. 

The fisheries management approach, which Canada is now advocating 
as a basis for international agreement, reflects a particular application of 
the same broad approach underlying Canada’s pollution control initia- 
tives, i.e. international standards plus specialized jurisdiction of the coastal 


63 Discussed at length in Gotlieb, “Fishing Zone,” 64-71. 

64 This formula proposed a six-mile territorial sea and a further six-mile exclusive 
fishing zone. UN Doc. A/Conf.13/C.1/L.77 Rev. 3, April 17, 1958. 

65 R.S.C. 1970, c. T-7. 

86 Statutes of Canada 1964-65, c. 22, §§3-5. 

67 Statutes of Canada 1969-70, c. 68. 

68 Ibid., 4; Cf. the effect of the 12-mile limit on straits formerly considered inter- 
national, but which Canada’s action would render internal when they are less than 
24 miles across (e.g. the Northwest Passage). In these cases the innocent passage 
tule which Canada also seeks to redefine in the light of previously unforeseen tech- 
nological threats (e.g. oil pollution) would apply rather than that of unrestricted 
passage as obtains on the high seas. See for example: Some Examples of Current 
Issues of International Law of Particular Importance to Canada, Department of Ex- 
ternal Affairs Legal Division, June 10, 1970 at 14-15; statements of J. A. Beesley, 
Seabed Committee, March 24, 1971, at 9, August 10, 1972, at 15; Canadian note to 
U.S., April 16, 1970, quoted in 1971 CANADIAN Y. B. or INTERNATIONAL Law, 289 
at 292, 

88 The five countries in question are the United Kingdom, Denmark, Norway, Portugal, 
and Spain. A sixth country, France, has been granted certain rights reciprocal to 
those enjoyed by Canada off St. Pierre and Miquelon. Under a more general agree- 
ment, subject to renewal in 1973, the United States is allowed to fish in the same areas, 
to the same extent, and for the same species (with specific exceptions in the agreement) 
as it has traditionally done. 
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state for the management of the marine environment and resources in 
areas adjacent to the twelve-mile territorial sea. As in pollution control, 
there is the notion of specialized jurisdiction, limitations on the activities 
of foreign vessels, and recognition of the coastal state’s authority on the 
basis of internationally agreed rules and standards, subject to appropriate 
dispute-settlement procedures. This is sometimes referred to by Canadian 
spokesmen as the concept of “custodianship,” by which is meant that the 
coastal states’ rights and powers, whether sovereign or delegated, must 
be balanced with responsibilities and must take into account vital com- 
munity interests in the use of the sea.”° 

According to a Canadian statement of March 15 of last year, “these 
principles do not presuppose exclusive fishing rights by the Coastal State 
with regard to coastal species, but rather the authority to manage those 
species and the right to a preferential share in their harvest as appro- 
priate in the circumstances...” 1 

The precise meaning of “a preferential share” is, however, not yet 
entirely clear. In both fisheries and pollution control the objective is the 
reconciliation of opposing claims; however, in the former there are, it 
seems, acquisitive consequences whereas there are virtually none in re- 
spect of pollution control. As for the special bodies of water, it would 
seem that foreign fishing will continue only to the extent that there are 
actual treaty rights. 

Nor is the particular balance Canada wishes to strike between national 
and community interests clear. What are, for example, the areas beyond 
sovereign jurisdiction in which the coastal management authority is to 
be applied? Are the areas now within Canada’s fishery closing lines also 
embraced? Are the principles guiding the extent of the preference of 
the fishermen of the coastal state the same regardless of the area or zone? 
Is the concept of preferential treatment normally to be understood as 
exclusive except where the coastal state agrees otherwise? Are the prin- 
ciples of preference in all cases to be settled by agreement? 

Although these questions appear to be as yet unanswered, the Canadian 
approach is clearly a functional one which views fisheries management as 
part of the management of the marine environment as a whole. What 
establishes its functional character—unlike the patrimonial or economic 
zone favored by a growing number of the developing countries—are both 
the limitation of the jurisdiction to fisheries and the differentiations in 
jurisdiction made as among different species of fish. The Canadian ap- 
proach distingiushes sedentary, pelagic, nonsedentary coastal, and an- 
dronomous species and it suggests different regimes for each. The func- 
tional aspect is also indicated in the flexible approach to the limitation of 
the authority of the coastal state, based either on geographic or biological 


70 This concept was referred to, for example, by A. W. May, Alternate Canadian 
representative to the UN Seabed Committee (Preparatory Committee for the Third 
Law of the Sea Conference) Sub-Committee II, in a statement of March 28, 1972. 

71 Statement by J. A. Beesley, representative of Canada to the UN Seabed Com- 
mittee (Preparatory Committee for the Third Law of the Sea Conference), Sub- 
Committee II, March 15, 1972. 
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factors or both, as well as in the shared responsibilities between the coastal 
and fishing states for some species.” 

We see once again the same dialectic—failure of the international ap- 
proach to assure adequate conservation; action to establish a Canadian 
fisheries jurisdiction, first through seeking international recognition of 
fishing zones on the basis of straight baselines and then through unilateral 
proclamation of these zones and of fishing closing lines; then espousal of 
a new international position advocating international agreement on fish- 
ing management, embodying recognition of the special interest and the 
management authority of the coastal state (along with preferential rights 
for the coastal state in the harvest of the living resources). 

In regard to the resources of the seabed, particularly minerals," Canada’s 
policy pattern has been somewhat different, partly as a result of the course 
of international developments relating to the law of the seabed. The 
Continental Shelf Convention of 1958 conferred “sovereign rights on ad- 
jacent states in the exploration and exploitation of the minerals of the 
continental shelf,” defined as extending out to a depth of 200 meters or 
to the limit of exploitability. Since that time, it is becoming clear 
that the exploitability limitation is hardly a limitation at all, since mining 
operations can be carried on out to the abyssal depths of the ocean floor. 
It was, however, only after jurisdictional questions had been considered 
that the international community turned to the question of the exploitation 
and conservation of resources beyond national jurisdiction." 

Canada, with the second largest continental shelf in the world (amount- 
ing to 1.3 million square miles on three oceans—one quarter of the land 
mass of Canada itself), has from the outset supported a definition of the 
continental shelf based on the exploitability test.”® In recent statements, 
Canadian spokesmen have suggested that the definition should be based 
on a combination of criteria such as distance and geomorphological factors 
and should reflect “existing law and the acquired rights of states.” 1 More- 


72 Working paper submitted by Canada to the Seabed Committee, Sub-Committee 
I, July 26, 1972: “Management of the Living Resources of the Sea.” Statement by 
A. W. H. Needler, deputy-representative of Canada, Seabed Committee, Sub-Committee 
H, July 28, 1972. Beesley statement see supra note 71. 

78 As distinct from particular sedentary resources such as sponges, pearls, etc. where 
certain rules have in fact been developed. 

74The 1958 Geneva Convention on the Continental Shelf, Arts. 1, 2: UN Doc. 
A/Conf,13/38, A/Conf.13/L.55, April 28, 1958; 52 AJIL 858 (1958). 

15 Gotlieb, Recent Developments, supra note 9, at 272~77. 

76 See Beesley, The Law of the Sea Conference: factors behind Canada’s stand, 
INTERNATIONAL PERSPECTIVES, July/Aug. 1972 (Dept. of External Affairs) 28 at 29 
[Hereinafter cited as “Factors” ]. 

77 For example, statement by J. A. Beesley, representative of Canada to UN Seabed 
Committee, Plenary Session Geneva, August 10, 1972: “To our delegation at least it 
seems likely that the precise definition will have to be based on a combination of 
criteria such as distance and geomorphological factors. This appears to us to be the 
only solution which would adequately reflect existing law and the acquired rights of 
states, the need for the early establishment of a regime and machinery applicable to 
the area beyond national jurisdiction, and thus considerations of equity in terms of 
beth contribution and benefits,” 
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over it appears that Canada is exercising jurisdiction, pursuant to the 
Continental Shelf Convention which it has ratified,” with respect to the 
entire geographical shelf (i.e. the margin).7? Permits have been issued 
for exploration as far as 400 miles from the coast and at 3,500 meters in 
depth. 

Unlike the case in regard to fisheries, where the resources beyond a 
three-mile territorial sea were for three centuries fished as res communis, 
and where it was only with the threat to their continued existence that 
coastal state jurisdiction over them was extended outwards, there was no 
similar exploitation of seabed minerals and hence no notion of where res 
communis began or ended. Accordingly the assertion in the late 40s and 
50’s—beginning with the Truman Declaration of 1945—of sovereign rights 
at great distances from shore met with little community resistance. Fur- 
thermore, any notion of, or zone of, custodianship, to serve as an inter- 
mediate regime between the regimes of sovereign rights and res communis, 
does not appear to have gained a substantia] degree of acceptance, though 
such zones have been proposed inter alia by the United States and the 
Netherlands.® This has been due partly to the fact that unlike the case 
in fisheries, the different objective criteria chosen to define the limits both 
of such a regime and of the shelf itself have each greatly favored some 
states—not infrequently their proponents—over others. 

Canada did not support the U.S. proposal which it saw as suitable for 
U.S. interests but not for Canada’s given its far more extensive shelf. And 
unlike its position in the cases of fishing and pollution, Canada is not in 
favor of such an intermediary zone or regime in regard to the seabed.* 
Canada has, however, stated that the concept of custodianship—which it 
distinguishes from an intermediate zone—may have some potential ap- 
plication to the continental shelf in terms of coastal states’ accepting a 
voluntary international development tax on offshore mineral resources 
within the entire limits of national jurisdiction.®? 

Canada has actively supported the concept of an international resource 
management system for resources beyond the continental shelf. It has 
moreover advocated that in the control and supervision of seabed resource 
activities, this regime should ensure the protection of the marine environ- 


78 Instrument of Ratification submitted Feb. 6, 1970 with effect as of March 8, 1970. 

19 The basis for such an approach is discussed in Gotlieb . . . Recent Developments, 
supra note 9, at 266, 274. 

80 The Netherlands proposal can be found in UN Doc. A/AC.138/SC.1/L.9, March 
21, 1972. For the U.S. proposal, made by President Nixon on May 23, 1970, see 62 
Dert. STATE Buu, 737 (1970); also in 9 ILM 806 (1970). 

81 See statement of D. G. Crosby, Alternate Canadian representative to UN Seabed 
Committee (Preparatory Committee for the Third Law of the Sea Conference), Sub- 
Committee I, March 23, 1972, at 5-8. 

82 See statement of J. A. Beesley of Aug. 5, 1971 at 9 where the notion is expressed 
that since coastal states enjoy special rights and privileges in regard to continental 
shelf resources, they ought to recognize some duty towards the international community 
as a whole, and particularly developing countries to contribute to them at least some 
of the benefits from the rights and privileges enjoyed by coastal states. 
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ment, maximize conservation of resources, and promote scientific activities.®* 

The activities involved in marine scientific research raise questions re- 
lating to all three types of technological threat discussed in this paper. 

As in regard to earth resources sensing by satellite, certain marine re- 
search activities involve the sensing of resources and the gathering of 
resource data without actual physical effects. Some of these research 
activities, however, also raise the threat of physically damaging pollution. 
Some can also directly affect ultra-territorial resources over which coastal 
states claim certain rights. Canada has reacted to these activities, particu- 
larly to the last category. As an integral part of its response to threats 
by marine scientific research to ultra-territorial resources, Canada has sup- 
ported the concepts of custodianship, delegation of powers, and generally 
the assertion by coastal states of specialized functional jurisdiction." Fur- 
thermore, Canada has suggested that coastal states should have certain 
rights, inter alia, to prior notification and consent for marine research, to 
participation in such activities, and to access to the results of such research. 

At the same time Canada has also stressed the interest of all mankind 
in the facilitation of marine scientific research and the publication of its 
results & as well as the coastal states responsibility to facilitate this re- 
search.*’ As in the case of fisheries management, Canada has proposed that 
the rules governing scientific research and the rights of coastal states 
should be determined internationally through generally agreed rules of 
behavior subject both to the special interests of the coastal state and the 
essential interests of the international community. 

As the complement to the coastal state’s authority, Canada is also stress- 
ing international responsibility, in particular the principle that: “States 
shall devise means to enable responsibility to be fixed, with States or 
international organizations that have caused damage in the course of marine 
scientific research or where such damage has been caused by the activities 
of persons under their jurisdiction, to the marine environment or to any 
other State or to its nationals.” 88 

Assessment: Ocean fish and the minerals of the seabed are both resources 
that most states value and have been long considered as shareable. In 
both cases, the technology that has facilitated the most efficient exploita- 
tion of the resources has at the same time posed threats to their continued 


83 International Seabed Regime and Machinery Working Paper submitted by Dele- 
gation of Canada to the Seabed Committee, Aug. 24, 1971, UN Doc. A/AC.138/59. 

84 Statement of A. W. May to Seabed Committee, Sub-Committee III, Aug. 7, 
1972; Canadian working paper on marine scientific research principles, UN Doc. 
A/AC.138/SC.11/L.18 of July 25, 1972; Statement by J. A. Beesley, Canadian repre- 
sentative to UN Preparatory Committee for the Third Law of the Sea Conference, 
Plenary Sess., Aug. 5, 1971, at 9. 

85 Statement by J. A. Beesley referred to in supra note 84 at 9. Cf. UN Doc. re- 
ferred to in id., principle 9. 

86 UN Doe. referred to in note 84, Ist preambular principle, principles 7 and 8. 

87 Ibid., principle 11. 

88 Ibid., principle 14, marine scientific research principles. 
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supply. The minerals of the seabed are of course entirely nonrenewable; 
the fisheries will not renew their supplies of fish if too heavily depleted. 

In both cases, the responses to the threats have been voiced in terms 
of conservation, cooperative management, and responsible exploitation of 
the shared resources, but the actual responses have consisted of unilateral 
assertions of extended areas of jurisdiction over the resources. While inter- 
national deliberations have focused on the shared international areas, na- 
tional policies have been directed towards enlarging exclusive or preferen- 
tial national areas; although the words have been resource-oriented, the 
actions have been jurisdiction-oriented. In short, “undivided” shares in 
the totality of the resources have been unilaterally converted by an in- 
creasing number of statcs to exclusive shares in the resources in areas 
beyond the territorial seas of the different states. 

In respect of ocean fisheries, Canadian positions prior to 1970 were 
quite in line with those of other countries. While Canada developed 
certain innovative concepts and pressed them vigorously, for example in 
relation to the contiguous zone, its efforts were essentially in the earlier 
Canadian tradition of attempting to reconcile conflicting interests, in this 
case between coastal states and fishing states, falling short of action likely 
to be challenged in international law. It was only in 1970, with the 
drawing of closing lines around traditional fisheries, that Canada moved 
to a position the legality of which, had Canada not cut off the prospect, 
was likely to be the subject of challenge before the International Court 
of Justice. 

Unlike the case with pollution zones, where functional jurisdiction was 
unilaterally extended to regulate high seas activities for protective and 
nonacquisitive purposes, here functional jurisdiction was unilaterally ex- 
tended in order to manage coastal species and to have a preferential share 
in their harvest, i.e. for both conservationist and acquisitive purposes. Al- 
though the precise extent of the preference is as yet uncertain, there are 
pressures in Canada for virtually the total withdrawal of foreign fishermen 
from the traditional Canadian fishing zones.*® Moreover, the essence of 
its position appears to be that since Canada expends cost and effort on 
research, breeding, and conservation, its coastal fisheries should be open 
primarily or exclusively to Canadian fishermen; where there is a clear sur- 
plus, foreigners may fish under Canadian management and control. 

As there is no doubt that existing conservation agreements are inade- 
quate and a proper and effective regime for the protection of ocean fish- 
eries is lacking, it is clear, in our view, that a better basis for coastal state 
management is called for. It may also be argued that what is also called 
for is for Canada and states seeking an economic or patrimonial zone to 
come to terms with whether they want an effective conservation system 
for fishery resources beyond the territorial sea for fishermen of all countries 
or whether they want a regime reserved exclusively, or even primarily, 
for their own fishermen. 


89 See DoBELL, supra note 1, at 76. 
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The two objectives have different requirements and different implica- 
tions for the type of international legal regime adopted. At present, it 
is arguable—and is argued by some—that, despite a number of valid 
Canadian points, the acquisitive extension of Canadian jurisdiction does 
not bode well for the development of a community-oriented conservationist 
international legal regime for ocean fisheries as opposed to a sovereignty- 
oriented exploitation of the resources.°° But it is also arguable that the 
Canadian approach, as asserted both in national action and international 
discussions, is a realistic one in that it takes into account both political 
and economic realities and serves as a spur both to the establishment of 
a new and fairer balance between the interests of coastal and distant 
fishing states and to the development of more effective conservation agree- 
ments on a worldwide basis. If we look at the present state of the fisheries 
of the world, it is clear that the traditional approach has failed badly. 

With regard to the seabed, here again the language is that of custodian- 
ship, but in effect great care is taken by Canadian spokesmen to distinguish 
this from any regime that would render Canadian rights on any part of 
the continental shelf adjacent to Canada anything less than sovereign.” 

While there may appear to be something self-serving or hypocritical in 
assertions of custodial or delegated functions, there is some reason for 
hope that the stress on responsibility which these terms imply, combined 
with the search for a consensus on realistic international standards de- 
signed to preserve the marine environment and to reduce the threat to its 
resources, will prove more effective in achieving a just balance than the 
older more laissez-faire customary law regime. If there are acquisitive 
elements in the new approach that Canada advocates, there are also ac- 
quisitive elements in the older, traditional rules. It is only natural that 
Canada, as a coastal inshore fishing state, should wish to see, in a new, 
more scientifically-oriented resource management regime, a better deal for 
the fishermen of the coastal state. It is also perhaps only natural that 
Canada, as a country with a vast continental shelf but without vast amounts 
for investment in its exploitation, should be more interested in guarding 
and protecting the resources of its shelf than in promoting the investment 
and exploitation of the shelf by more capital-rich countries.°? The proper 
balance between the interests in play is not an easy one to strike. 


CONCLUSIONS 


This paper has attempted to examine the significant Canadian initiatives 
of the past few years, in responding to threats to Canadian territory and 
resources, posed by technology as applied in outer space and “ocean space.” 
In particular, it has examined the dual Canadian approach of extending 
national jurisdiction unilaterally as well as of working towards heightened 
international responsibility. 

20 Cf. WOLFGANG FRIEDMANN, OLIVER J. Lissrrzyn, RicHarp Pucu, 1972 SUPPLEMENT 
TO INTERNATIONAL Law, CASES AND MATERIALS, at 92. 


51 Cf, Crosby, supra note 81, at 6-8. 
92 See Beesley, “Factors,” supra note 76, at 29. 
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This review of the half dozen or so areas where Canadian policy has 
made an impact reveals that what is perhaps most significant is not the 
dichotomy or the duality itself but the interrelationship and indeed the 
interdependence between the two themes or approaches in terms of effec- 
tive international responses. And although Canadian statements have not 
always been consistent on the matter, it is effectiveness above all that 
Canadian policy now emphasizes in dealing with the threats. 

The distinction between threats to territory and threats to resources 
is one which, although clear for analytic purposes, is not always so in prac- 
tice. Thus the threat of marine pollution is one which, although responded 
to by Canada initially as a threat to its land, water, and Arctic ice, actually 
affects resources, including fish, sea animals, and birds which land on oil 
covered beaches or whose ocean food is poisoned. 

In terms of responses to the threats, although the alternatives of a uni- 
lateral or “national” approach and a multilateral or “international” approach 
are important to discern both analytically and in order to understand the 
development of Canadian policy, they are not alternatives in terms of 
effective responses. It is becoming clear that such responses to the 
threats posed by technology must involve coordinated action through 
international bodies and national authorities. Effective action requires 
authorization at both levels. Indeed in the last analysis, national jurisdic- 
tion and international responsibility involve no dichotomy, they are two 
elements in a more complete and appropriate response. 

What emerges from the realms examined is that any effective interna- 
tional community response requires the acceptance of the principle of the 
international responsibility of states for the consequences of resource ex- 
ploitation and for damage caused by their nationals. This in turn requires 
the compulsory adjudication of damage claims and their prompt equitable 
settlement. But beyond a post facto regime of compensation, what an 
effective response also requires are rules and standards for resource con- 
servation, ship security, etc., in order to prevent undesirable events in the 
first place. In order to gain maximum adherence, these rules ought to be 
internationally formulated and authorized. 

Finally, it is clear that the effective implementation of any regime is 
probably most effective when carried out by coastal states. Their own 
interests, proximity, and established mechanisms, combined with the ab- 
sence of effective enforcement mechanisms at the international level, rein- 
force this conclusion. If coastal states were delegated community authority 
of this kind, then non-spatially designated functions or the notion of zones 
in which coastal states were responsible for enforcing international stan- 
dards, would seem to follow. These functions or zones would be based 
on such considerations as what is necessary for functional effectiveness, 
how much a coastal state can reasonably be asked to police, and how far 
it should be permitted to extend its authority. While functions or zones 
would vary in relation to different problems, a coordinated approach at 
both international and national levels would tend to permit a total en- 
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vironmental approach across a variety of related realms such as pollution 
control, scientific research, fisheries exploitation, and so forth. 

At the same time, certain problems remain, particularly with respect to 
the delineation of the appropriate zones or areas in which the coastal 
states’ functions may be exercised, and to the rights and obligations of 
coastal and foreign states within them. 

What emerges with regard to the regimes of ocean space, particularly 
pollution control and fisheries, is that apart from the zones in which sov- 
ercign rights may exclusively be exercised, e.g. territorial sea, and the 
zones beyond which sovereign rights may not be exercised, e.g. high seas, 
a notion of an intermediary protection or conservation regime is develop- 
ing, thanks in no small measure to Canadian initiatives in establishing and 
promoting pollution zones and regimes of fisheries management. On the 
seabed, similar proposals have been advanced by the United States and, 
more recently, the Netherlands, although Canada has not supported these. 

If one turns from ocean space to outer space, one can speculate upon 
the suitability of a similar intermediary regime between airspace, where a 
state is sovereign, and the international regime of outer space. In this 
intermediate regime of “inner space,” states could have certain international 
duties of environmental control and traffic control, particularly with the 
development of aerospace vehicles. In a less speculative vein, an intcr- 
mediate regime could also be envisaged between airspace over states and 
over the high seas, where coastal states performed certain control func- 
tions. Indeed air defense identification zones around North America are 
already based on this concept. 

In relation to the realms of ocean space, it is clear so far that neither 
the limits of the particular zones nor the concept of an intermediate regime 
in which coastal states enforce community standards have been fully ac- 
cepted either by Canada or generally. In Canada’s case, and indeed in 
the case of all coastal states, there is still the vexing problem of acquisitive 
versus nonacquisitive jurisdiction. This is important not only in respect 
of the rights and obligations of states in the intermediate zones but also 
of their very delineation. Thus fishing zones drawn primarily for acquisi- 
tive purposes and those drawn for species conservation purposes may be 
quite different. 

Canada has not only accepted but has proposed a nonacquisitive zone 
in regard to pollution control. It may be argued that the acquisitive aspect 
should be subordinated in relation to ocean fisheries and the seabed, thus 
avoiding the carving up of what may be regarded as community resources, 
On the other hand, it may equally be argued that the acquisitive element 
is also a central aspect of the current regime of freedom of the high seas, 
both in regard to fishing and seabed resource exploitation, that it favors 
certain states, and that it should therefore be curtailed or balanced against 
other interests. While Canada has not found the answers to achieving the 
ideal balance between the interests of coastal and fishing states, or of de- 
veloping and developed countries, it has contributed to a solution and 
broken new ground in dealing with the as yet unresolved problem of the 
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ideal distribution of limited fishing and seabed mineral resources among 
the various members of the international community. 

One distinction remains to be examined—the one we began with, viz, 
between traditional Canadian policies and those of very recent years, coin- 
ciding with the term of office of the Trudeau Government. What appears 
clear is that in this latter period there has been a markedly heightened 
emphasis on Canadian interests and concern with Canada’s well-being. 
Moreover, a new willingness has developed to pursue these interests by 
means formerly considered out of bounds—such as limiting Canada’s ac- 
ceptance to the compulsory jurisdiction of the World Court—and there 
is a greater readiness to pursue the route of unilateral action. 

At the same time, despite the notable shift in emphasis, there has been 
in many respects a consistent evolution in the substantive development of 
policy, if not always in the method of its pursuit. Fisheries is a good 
example; the twelve-mile territorial sea plus the fishing closing lines of 
1970 is certainly no radical break from the policy of contiguous fishing 
zones proclaimed in 1964. Moreover, while the objectives of Canadian 
policy are now more exclusively defined as the pursuit of national interests, 
it is evident that the national interest embraces, as it must, the develop- 
ment of an equitable international regime that would link international 
and national responsibility in an effective and harmonious manner. More- 
over, apart from substantive policy, the Canadian approach appears to 
have retained consistency also in pursuing solutions at the international 
level to what are clearly community problems. This legacy of the Ca- 
nadian diplomatic tradition has remained a constant feature of Canadian 
foreign policy up to the present time. What is significant about this con- 
sistent international approach is that it has provided Canada with strong 
international credentials to develop and improve international law. It 
keeps important avenues open for Canadian negotiations. What is there- 
fore all important is that this avenue be used in the most constructive 
possible way. 


THE PROTECTION OF SHAREHOLDERS INTERESTS 
IN THE LIGHT or THE BARCELONA TRACTION CASE 


by F. A. Mann * 


I. 


Professor Briggs’ summary ' of the decision of the International Court of 
Justice in the Case Concerning the Barcelona Traction, Light and Power 
Company Limited? fairly recapitulates the principal reasons which led the 
Court to deny “the existence of any general rule of international law or of 
any special circumstances or considerations of equity which confer a right 
of diplomatic protection of national shareholders in a foreign company where 
the acts complained of were directed by authorities of a third state against 
the company rather than against any legal rights of the shareholders as such.” 

If the rule is formulated in these terms one is, however, liable to per- 
petuate the impression which the judgment of the Court creates: it is to the 
effect that the case was concerned with no more than the taking by Spain 
of an item of property, or the withdrawal of a concession of Barcelona 
Traction, giving rise to a complaint by its shareholders. That something 
of this kind was in issue would be a misconception. Its origin lies in the 
truly astonishing fact that the unique and outstanding event that was at the 
root of the whole case, namely the bankruptcy of Barcelona Traction, a 
Canadian holding company, pronounced in Spain on February 12, 1948, is 
not once referred to in paragraphs 26 to 103 of the judgment, which contain 
the Court’s reasoning. To put it differently, no part of the Court’s discus- 
sion was at any point directed to the fundamental event that gave to the 
case its specific character and rendered it entirely different from such type 
of facts as the reasoning of the Court seems to contemplate. 

In 1964, when joining the third preliminary objection to the merits, the 
Court had stated: °? 


It can be asked whether international law recognizes for the share- 
holders in a company a separate and independent right or interest in 
respect of damage done to the company by a foreign government; and 
if so to what extent and in what circumstances and, in particular, 
whether these circumstances (if they exist) would include those of 
the present case. 


Later the Court referred to the third preliminary objection involving “a 

number of closely interwoven strands of mixed law, fact and status,” * and 

to the objection and the merits being “too intimately related and too closely 
© Honorary Professor of Law, University of Bonn; Solicitor in London. 


165 AJIL 327 (1971). 2 [1970] ICJ Rep. 3. 
2 [1984] IC} Rep. 6, at 42. 4 Ibid. 46. 
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interconnected” * to permit a separate decision of the objection. In 1970 
the Court upheld the third preliminary objection on grounds which, without 
exception, were available and could have been used in 1964 and which 
were wholly independent of the facts of the case.* In the judgment of the 
Court in 1970 there was not a single express reference to or express finding 
upon the merits. In 1970 the special circumstances, arguments, and prob- 
lems arising from the bankruptcy were to such an extent ignored that readers 
of the judgment seem to be unaware of them. Thus it is not without sig- 
nificance that in the course of the discussion during the Annual Meeting 
of the American Society of International Law’ in 1971 none of the par- 
ticipants even mentioned the bankruptcy and its peculiarities or implica- 
tions. Yet if it is desired to grasp the full impact of the judgment, Professor 
Briggs’ formulation as repeated above will have to be amplified by reference 
to some of the conclusions which will be summarized below and which, at 
this juncture, may be stated as follows: “this applies even if the respondent 
state claims to have such control over the foreign company as to be entitled 
to exercise bankruptcy jurisdiction over it and in fact exercises such jurisdic- 
tion by declaring the foreign company bankrupt on the ground of insolvency 
and by selling the whole of its property even insofar as it is situate within 
the state to which the foreign company belongs.” 

The failure to define the full content and scope of the decision cannot be 
allowed to continue. This is so for at least two reasons. Firstly, it cannot 
be assumed that the Court did not take cognizance of the material sub- 
mitted to it. On the contrary, the Court must have taken the view that, 
for some reason, that material could in law be disregarded. It follows that 
those who are looking for legal or rational explanations of the decision ought 
to learn what argument it is that the Court impliedly rejected. Secondly, 
there is the problem of what one may call the “philosophy” of the Court. 
Is its approach positivistic, doctrinaire, traditional, strict, perhaps even 
narrow? Or is it the Court’s policy to take a broad view, to rely on a 
detailed review of the facts of the case before it, to decide according to the 
standards of a still formative equity? Is the Court, in Sir Hersch Lauter- 
pacht’s words, pursuing a policy of judicial caution or judicial legislation? 
How far is it prepared to go in either direction? 

In order to answer these questions the student ought to have access 
to the pleadings, the supporting documents, the speeches of Counsel. It 
will take many years until these will be printed and thus become publicly 


5 Id. 

€ It is possible that the criticism of Secretary of State William P. Rogers to which 
Professor Briggs refers (supra note 1, at 331, 332) and which he describes as “ill- 
considered” was directed to the remarkable fact stated in the text rather than to the 
alleged delay for which the Court bore no responsibility. 

7 Proc, AMER, Soc. or Int. Law 65 AJIL (No. 4) 340-58 (1971). Significantly, 
Professor Lowenfeld (66 AJIL 803 (1972) ) referring to Barcelona Traction, speaks of the 
“refusal of the International Court of Justice to get drawn into the issue” which, in the 
context, can only be intended to mean the act of state doctrine or confiscation. Is it 
possible that the learned author failed to realize that Barcelona Traction had nothing 
to do with either issue but was a case of bankruptcy and its effects? 
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available. In the circumstances it may be helpful (and permissible for 
one who was privileged to be one of Belgium’s Counsel) to collect some 
of the material submitted to the Court and to state the issues raised by it 
(see below section II) and, thereafter, to indicate the type of reasoning 
which, largely by implication, the Court must have found unacceptable. 


II. 


The status of Barcelona Traction in Canada was (and is) free from any 
doubt. At all material times the legal existence of the company in Canada 
and under Canadian law was plainly and universally agreed. The effective- 
ness of the company’s Board of Directors and, later, of the Receiver ap- 
pointed in Canada stood unimpaired; there was, in particular, no question 
at all of the company having been in Canada and under Canadian law 
“reduced to a position of impotence such that it could not have approached 
its national State, Canada, to ask for its diplomatic protection,” and the 
Court so finds (paragraph 100). Indeed, the bankruptcy pronounced in 
Spain was expressly denied recognition by the Supreme Court of Ontario.® 
Moreover, under Canadian law the company’s property, namely the bearer 
shares of Spanish and the registered shares of Canadian subsidiaries, all of 
which was (and is) situate in Canada belonged to it (or rather to the 
National Trust as trustee for bondholders), free from any control or influ- 
ence of the Spanish bankruptcy authorities or courts. As Judge Sir Gerald 
Fitzmaurice stated in terms,® in Canada “(and everywhere outside Spain) 
the original scrip remained and remains perfectly valid,’ and notwith- 
standing the purported transfer to Spain of one of the Canadian subsidiaries, 
its share register, its registered office, and its seat in Toronto “remained 
where they were, and are still there today, not only in actuality but in law.” 

In Spain and under Spanish Jaw, on the other hand, Barcelona Traction 
was bankrupt. The legal effect under Spanish law was fully explained in 
the course of the proceedings and merits analysis. To a large extent it turns 
on Article 878 of the Spanish Commercial Code which reads as follows: *° 


Once bankruptcy has been declared the bankrupt shall be incapacitated 
from administering his property. All his acts of disposal and adminis- 
tration subsequent to the time to which the effects of the bankruptcy 
are retroactive shall be null and void. 


The meaning of this provision is discussed, for instance, in Annex 77 to the 
Spanish Government’s Rejoinder. The reader will find it interesting to see 
this set forth in some detail: 


Spanish law does indeed prescribe a real lack of capacity in the case of 
the bankrupt, not only by prohibiting him from administering his 


8 National Trust Co. v. Ebro, 30 D.L.R. 326 (1954), quoted without disapproval by 
Dicey & Morris, Conriicr or Laws, 481, 485, 496 (8th ed. 1967). 

® Separate Opinion, para. 71. See also Judge Ammoun at 320. 

10 The translation is taken from the speech of Professor Uria (Oral Hearings 69/31 
at 28 of the English text). 

11 At 144 of the English or 614 of the French version of Vol. II of the Annexes to 
the Rejoinder. 
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property, but also by declaring absolutely null and void all his acts 
of possession and administration. The nullity of the acts of the bank- 
rupt of his estate is based not only on the need for safeguarding the 
intangibility of the total estate of the bankruptcy . . . , but also on a 
personal disability of the bankrupt, which, in the non-controversial spirit 
of our legal doctrine and our court decisions, amounts to the lack of 
capacity. On the material plane the bankrupt thus lacks capacity to 
carry on trade and to administer his estate or to dispose of it. On the 
procedural plane he lacks capacity to be a party to proceedings. In 
other words, he cannot sue in the courts or defend his rights as 
defendant. 


A later section dealing with the special case of corporations is even more 
telling: +? 


When a corporation is adjudged bankrupt, the adjudication affects its 
various representatives in different ways. The directors of the com- 
pany continue to discharge the duties of their office, in the absence of 
any provision to the contrary in the articles of association. Neverthe- 
less, the disability (inhabilitacion) affects the directors in the sense 
that any act of disposal or administration performed by them in respect 
of the estate of the bankrupt corporation is null and void ipso jure. 
The function of the said directors is consequently limited to represent- 
ing the bankrupt corporation solely in the bankruptcy proceedings for 
the purpose of asserting the rights and discharging the duties which 
the law grants to or imposes upon the bankrupt. The exercise of 
the rights and the conduct of actions of the bankrupt corporation in any 
proceedings other than the bankruptcy proceedings become on the 
contrary, the responsibility of the organs of the corporation.’ The 
fact that the board of directors of bankrupt corporations continues to 
exist with these limitations is provided for in Article 929 of the Com- 
mercial Code. 


This is not by any means a document which remained hidden among 
thousands of others. Professor Uria, one of Spain’s Counsel, referred to it, 
when he discussed Article 878 and its effects and stated (inter alia): * 


In the Spanish system, as in certain others inspired by a very ancient 
historical tradition, the effects of the divesting of the bankrupt are 
much more extensive and rigorous and always entail not only his 
incapacity but also the automatic placing of bankruptcy authorities in 
possession of all his property. 


A week later we find Professor Jiménez de Aréchaga (as he then was) 
addressing the Court as follows: % 


As to the activities in 1949 by a so-called Canadian Board of Ebro, 
I must point out at the outset one fact carefully passed over by Belgian 
Counsel: this Canadian board was elected by a general meeting of 
shareholders held in Toronto in 1949, in which the main participant was 
the bankrupt company itself, although by Spanish law it is deprived 
of legal capacity from the day of the adjudication in Bankruptcy and, 


12 At 146 of the English and 616 of the French version. Italics supplied. 

13 This is an obvious misprint for “organs of the bankruptcy.” The French version 
makes this clear. 

14 Verbatim Record 69/31 (June 3, 1969), at 27 (or 38 of the French version). 

15 Verbatim Record 69/37 (June 11, 1969), at 72. 
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therefore, could not appear as a shareholder. It is obvious, then, that 
the power of attorney issued by a board so elected could not be recog- 
nized as valid by any Spanish tribunal. Such powers of attorney were 
therefore ignored... . 


Accordingly, even in Toronto, Barcelona Traction, a Canadian company, 
could not under Spanish law elect a Board of Directors in the general meet- 
ing of Ebro (another Canadian company) so as to be valid and effective 
in Spain. 

Again, Spain’s Agent, Professor Castro-Rial, in the course of a formal 
statement made in reply to a question from Judge Jessup, himself informed 
the Court that even acts carried out by the Receiver who had been ap- 
pointed in Canada in respect of Barcelona Traction’s property “would have 
to be deemed to be void in Spain,” but in any event this would apply to 
all acts of disposition on the part of the bankrupt company, “whatever their 
legal weight in Canada.” 18 In the same sense the Counter-Memorial had 
already stated categorically that “a bankruptcy adjudication in one State 
extends its effects to all the assets and documents of the bankrupt wherever 
situated” 17 and that “under Spanish law a bankrupt undergoes a sort of 
capitis diminutio or reduction of his capacity, which necessarily entails 
nullity of any act of transfer or management which he may perform.” 18 
The Rejoinder once more picks up the same themes. 

Finally, the Belgian Government did not, in general, deny the conse- 
quences of the bankruptcy in Spanish law. On the contrary, it invoked 
them for a variety of purposes. Perhaps it is sufficient to quote here from 
the speech of Mr. E. Lauterpacht who, inter alia, attempted “to specify the 
injury for which the Government of Belgium now claims reparation.” 
Having discussed the various measures taken by Spain, he continued: 2° 


Thus for all practical purposes the Board of Barcelona Traction was 
replaced by the bankruptcy organs in the management of the whole 
business aE the company. I need not remind the Court of the far- 
reaching consequences that this replacement entailed by reason of the 
extraordinary use that the bankruptcy organs made of their de facto 
powers of management. The falaequent sale of the assets of the 
subsidiaries made total and irreversible what might otherwise have 
been a possibly passing or transient infringement of the shareholders’ 
rights. The injury was made graver by the fact that the assets were 


16 Verbatim Record 69/40 (June 16, 1969), at 17,19 (27,29 of the French version). 

17 Part II, Chapter IV, para. 67, at 36 of the English text, 490 of the French text. 

18 Ibid. 81 of the English or 527 of the French text. 

29 Thus para. 27 (at 292 of the English or 274 of the French version) is headed: 
“According to Spanish Law, the Effects of the Adjudication in Bankruptcy of Barcelona 
Traction Extended to the Bankrupt Company and to its Assets, Wherever Those Assets 
Were.” A little later para. 29 states: “As far as Spanish courts are concerned, a bankrupt 
remains incapable wherever he may be and his acts of management and administration 
are null and void wherever they may have been carried out, and the dispossession of his 
property, which is the consequence of such an incapacity, also takes place wherever this 
property may be located.” 

20 Verbatim Record 69/17 (May 8, 1969), at 14-16. And see the statement at 18, 
one among many made by numerous Counsel: “The bankruptcy order left Barcelona 
Traction without a cent outside Spain.” 
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sold for an arbitrarily and artificially reduced consideration, hardly 
sufficient in fact to discharge Barcelona Traction’s debts. Not only 
was the company thus completely destroyed, but nothing was left of the 
considerable excess of its assets over its liabilities, an excess which 
precisely and exactly a a aati the economic content of the share 
capital. If the shares of Barcelona Traction were thus emptied of all 
their valuable content, how is it possible to conceive that this was 
not a damage to the shareholders. The Court thus finds itself con- 
fronted with a situation in which the shareholders have been deprived 
of all three of the traditional elements in a shareholder’s right: the 
right to administration; the right to a share in the profits; and the 
right to participate in the distribution of assets. 

The conclusions on the effects in Spain of the Spanish law of bankruptcy 
may be summarized as follows. In Spain Barcelona Traction was in- 
capacitated, that is to say its Board’s powers of management and adminis- 
tration were suspended (except for the purpose of the bankruptcy proceed- 
ings), it was dispossessed of its property wherever situate, all acts of dis- 
position by any person other than the bankruptcy organs were null and 
void, wherever they were performed and wherever the property was 
situate, and this was so to such an extent that, for instance, even a power 
of attorney granted by the Toronto Board to enable the attorney to vote in 
Toronto at a meeting of another Canadian company such as Ebro was null 
and void. 

How was the material on the effect of the Spanish bankruptcy law dealt 
with by the Court? We know that it was not referred to, but the inferences 
to be drawn from such silence remain to be ascertained. 

It will be remembered how the reasoning of the Court proceeded. The 
starting point was the firmly established rule “that the company alone, 
through its directors and management acting in its name,! can take action 
in respect of matters that are of a corporate character” and that the share- 
holders have mere interests in the company’s assets, injury to which does not 
affect shareholders’ rights; hence only the company has rights which its 
state can diplomatically protect.?? There may be four exceptions to this 
rule: The first may arise where the company has ceased to exist or has 
lost its capacity.” Secondly, it is possible that the company’s national 
state Jacks capacity to act on its behalf.2* Thirdly, one of the Applicant 
Government’s own legal rights may have been infringed.** Fourthly, there 
is the question whether “considerations of equity” do not require the share- 
holders’ state to enjoy a right of protection.2* The manner in which the 
Court disposed of these possible exceptions or special circumstances without 
reference to the Spanish developments or even the bankruptcy requires 
explanation. 

21 Already at this point the Court might have asked whether vis-a-vis Spain this 
situation could fairly be said to subsist after February 12, 1948. 

22 Paras. 42-54, 23 Paras. 65-68. 


24 Paras. 69-84. 25 Paras, 85-91. 
26 Paras. 92-102. 


1973] THE PROTECTION OF SHAREHOLDERS INTERESTS 265 


III. 


In discussing the first exception the Court considered it possible (but 
did not so decide) that the shareholders’ national state may be entitled to 
afford them diplomatic protection in “the case of the company having 
ceased to exist.”*7 It then stated that, while the parties had put forward 
conflicting interpretations of the present situation of Barcelona Traction,” 
it was clear that Barcelona Traction had “lost all its assets in Spain” and 
was “from the economic viewpoint . . . entirely paralyzed.” ° But did it 
exist? In paragraph 66 the Court answers as follows: 


It cannot however be contended that the corporate entity of the com- 
pany has ceased to exist, or that it has lost its capacity to take corporate 
action. It was free to exercise such capacity in the Spanish courts and 
did in fact do so. It has not become incapable in law of defending its 
own rights and the interests of the shareholders. In particular, a pre- 
carious financial situation cannot be equated with the demise of the 
corporate entity, which is the hypothesis under consideration: the com- 
pany’s status in law is alone relevant, and not its economic condition, 
nor even the possibility of its being “practically defunct”—a description 
on which argument has been based but which lacks all legal precision. 
Only in the event of the legal demise of the company are the share- 
holders deprived of the possibility of a remedy available through the 
company; it is only if they became deprived of all such possibility that 
an independent right of action for them and their government could 
arise. 


This is a vital passage. It gives rise to many questions and comments, 
particularly if one submits it to close verbal analysis. It must suffice to 
emphasize a few of the outstanding points. 

Thus it should be noted that the court does not indicate the legal system 
upon which its conclusions are based. Is it Canadian or Spanish law? Or 
is it international law, particularly that branch of it which relates to 
diplomatic protection? 

A second aspect arises from the simultaneous and intermingled discussion 
of two different things, viz. existence and capacity. What is said in regard 
to the latter is somewhat puzzling. We know that in Spain, by virtue of 
Article 878 of the Spanish Commercial Code (not mentioned by the 
Court), the company had lost its capacity except within the framework of 
the bankruptcy proceedings. From the point of view of Spanish law, there- 
fore, it is simply incorrect to state that the company “has not become 
incapable in law of defending its own rights and the interests of the share- 
holders.” The Court failed to explain in what manner and in what circum- 
stances outside the bankruptcy proceedings the company “was free to exer- 
cise such capacity in the Spanish courts and did in fact do so.” Was it 
possible in law, for instance, for an action to be brought against the pur- 


27 Para. 64. 

28 The Court does not specify the conflicting interpretations and it is indeed difficult 
to identify them. There may have been differences in regard to immaterial details, 
but, broadly and in essence, there was no, nor could there be any, conflict since the 
facts were beyond dispute. 28 Para. 65. 
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chaser of the duplicated share certificates, Fecsa,®° for the return of the 
property acquired by means of those pieces of paper? Would such an 
action have been successful? If Canada had afforded diplomatic protec- 
tion to Barcelona Traction could or would it have been met with the reply 
that those instructing it had no power to do so, as the company had lost 
its capacity and was now under the management and control of the bank- 
ruptcy authorities? The Court does not consider such and similar questions. 
It is not easy to suggest a compelling answer. 

Perhaps the most troublesome sentence in paragraph 66 is the last one 
quoted above in the course of which the Court refers twice to the condition 
which may give birth to the shareholders’ direct right and, consequently, to 
their state’s right of diplomatic protection. That condition is that “the 
shareholders [are] deprived of the possibility of a remedy available through 
the company.” What the Court assumes here is that such a possibility 
continues so long as the company has not suffered a “legal demise.” What 
the Court has refrained from doing is investigating the accuracy in law or 
in fact of that assumption. In all systems of law, an essential feature of a 
corporation with limited liability is that shareholders are not bound to make 
any contributions to the corporate funds beyond the amount of the share 
capital. If a company has lost all its property, how does it obtain the 
resources required to buy the ink or to do whatever else may be necessary 
to exercise “a remedy available through the company?” It cannot force 
shareholders to make payments. It is, accordingly, a little difficult to say 
that the company retains “the possibility of a remedy.” On the other hand 
it is obvious that anyone, whether he be a shareholder or not, is at liberty at 
any time to make gratuitous payments or gifts to the company. What the 
last sentence of the paragraph under discussion seems to contemplate is that 
“the shareholders” (as opposed to the company) are the relevant persons 
to consider and that so long as it is open to them to make gifts to the com- 
pany and cause the company to apply such gifts to the exercise of a remedy 
they have no direct rights. Has the Court ascertained whether this is so 
in the law of Ontario or in any legal systemP And has the Court thought 
of the fate that would befall money paid to the company by way of gift? 
One might have expected a comment on whether this question is governed 
by Canadian or Spanish law. If Spanish law applies, it may well be that 
monies voluntarily paid to the company would be liable to be taken im- 
mediately by the bankruptcy organs as being subject to the process of 
divestment which Article 878 appears to prescribe. Nor can it be sug- 
gested that the Court did not have the underlying facts in mind. It re- 
corded it as “common ground that from the economic viewpoint the com- 
pany has been entirely paralyzed. It has been deprived of all its Spanish 
sources of income, and the Belgian Government has asserted that the com- 
pany could no longer find the funds for its legal defence, so that these had 
to be supplied by the shareholders” (paragraph 65); similarly, as regards 
capital, the judgment refers to the Spanish trustees’ procuring “decisions 


80 See para. 17 of the judgment. 
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that new shares of the subsidiary companies should be created, cancelling 
the shares located outside Spain (December 1949), and that the head offices 
of Ebro and Catalonian Land should henceforth be at Barcelona and not 
Toronto” (paragraph 17). 

There is, however, little point in pursuing the doubts and misgivings 
which the Court’s somewhat cursory method of reasoning creates in the 
readers mind. It is of much greater importance—it is, indeed, a matter 
of fundamental significance—to point out that in the light of paragraph 66 
it must be taken to be the view of the International Court of Justice that 
a corporate shell which has lost all of its property, the activity of which 
depends on gifts from shareholders and others, which may even be exposed 
to the risk of having the funds so contributed attacked by the bankruptcy 
authorities, and which, in any event, has within the respondent state become 
incapable (except in proceedings relating to the bankruptcy), is yet in a 
meaningful sense a legally existing entity. It is possible that at this point 
one reaches the core of the judgment’s jurisprudential teachings. In order 
to reveal it to full appreciation it is necessary to revert shortly to the Belgian 
argument which, once again on less than express grounds, the Court rejects. 

The precise legal and economic position of Barcelona Traction was, for 
obvious reasons, described on many occasions by almost all Belgian 
Counsel, particularly by Professor Virally who presented the argument on 
the jus standi. Among many passages in his two addresses which one could 
quote ® (in addition to the written pleadings) one is particularly specific 
and, in the light of the judgment’s laconism, striking: 3? 


From a strictly formal point of view, and also in terms of municipal 
law, the company has not been wound up. But, as I already tried to 
show during the first round of oral argument, it has been, as it were, 
shot down in full flight and annihilated; its corporate objects, its very 
raison detre have been destroyed and it has been deprived of its estate 
and of all its means of action. It is no more than a wreck which no 
force can now set in motion again; indeed, it is less than a wreck, for 
the latter at least retains its scrap value. 


Assuredly the nature and gravity of such damage are no negligible 
things. The loss which the shareholders have suffered is total and it is 
final. How can it be denied, in the circumstances, that those share- 
holders have distinct and independent rights and interests to assert, 
and that their national State, consequently, has the right to obtain com- 
pensation for the loss inflicted on its nationals? 


In expressing myself thus, Mr. President, I am not putting forward any 
new idea, nor any idea invented by Belgium. Reference to a “practically 
defunct” company is already to be found, as the Court knows, in the 
Delagoa Bay Railway case, decided in 1900, and already then the 
consequences of the shareholders being in the position I have just de- 
scribed were drawn. The expression was again adopted in the El 
Triunfo case, and is further to be found constantly used in legal litera- 
ture, diplomatic correspondence and arbitral awards concerning the 
protection of shareholders, even in Notes from the British Government 


31 See, for instance, Verbatim Report 69/19 (May 12, 1969), at 15 ef. seq., 60 ef seq. 
82 Verbatim Report 69/53 (July 7, 1969), at 65-67. 
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rejecting such protection, as in the Romano-Americana case (Hackworth 
V,743) and, still more remarkably, in the preliminary objections of the 
Spanish Government in the present case. 


I was, consequently, astonished that my learned friend, Professor Ago, 
made no reference to this argument upon which I had myself laid 
stress in his long address to the Court. I can only conclude from this 
that the Spanish Government is very wisely sticking to those positions 
it adopted in the previous stage of the proceedings, when it recognized 
that the de facto destruction of the company entailed direct harm to 
the detriment of the shareholders. 


In the present case that destruction was carried out under such condi- 
tions and was so complete that not only were the shareholders’ interests 
injured, but the very rights which they derived from their shares, those 
famous rights of which so much was said in the Spanish pleadings . . 
were directly harmed thereby. 


Next day Professor Virally picked up the same theme. It is sufficient to 
quote two sentences from a long exposition: 


The blow delivered literally shattered the corporate shell and the share- 
holders found themselves directly and personally exposed to the blows 
directed against the company. The rights which were theirs and were 
attached to their shares no longer have more than the semblance of 
existence; they no longer connect with anything, no longer bring any- 
thing to the shareholders; they are void of all substance. 

The issue was thus clearly put before the Court. It was not that the 
company was in “a precarious financial situation.” It was not even the 
fact “of its being ‘practically defunct’.”. The Court speaks of a possi- 
bility “which lacks all legal precision” ** rather than a fact, but the fact 
was not seriously disputed, and indeed could not be, and in any event 
ought not to have been left open. The issue was whether the Court was to 
attach weight to the undenied existence of a “corporate shell” without life 
or substance and, to formal (municipal) law, or to look to facts—to treat 
the company’s “de facto destruction” as decisive—and to do so, not gen- 
erally and for all purposes, but within the limited context of the interna- 
tional law of diplomatic protection. The Court’s decision went in the 
former sense: The only event that could have encroached upon the cor- 
poration’s rights and brought those of the shareholders to life was the 
strictly “legal demise” of the company in municipal Jaw. Factual condi- 
tions, however grave and far reaching, could not lead to such decapitation 
as legal precision or, as some might say, legal conceptualism demands. 

Those who have read up to this point are likely now to realize the true 
character and impact of the judgment in Barcelona Traction. It has car- 
ried a new note into international law. The idea and the ideals of inter- 
national law have in the past not been circumscribed by legalism. The 
practice of international tribunals has, on the whole, been characterized 
by careful analysis of the facts against the background of broad principles 


33 Verbatim Report 69/54 (July 8, 1969), at 2 and see the following pages. 
34 Para. 66. 
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of law. Does the judgment in Barcelona Traction inaugurate a new 
trend? Or should it be treated as a special and isolated case to be cx- 
plained by phenomena, attitudes, or policies peculiar to it? 


IV 


The next exception which the Court envisages and which was referred 
to above is that the state of the shareholders’ nationality may have a right 
of protection in the event “of the lack of capacity of the comnany’s na- 
tional State to act on its behalf.” 3 What the Court had in mind was, of 
course, not Canada’s general capacity as a state, but rather the question 
whether Barcelona Traction could be said, for the purpose of the law of 
diplomatic protection, to have a sufficient connection with Canada. Just 
as Nottebohm, admittedly a Liechtenstein citizen, was held not to posscss 
the genuine link with Liechtenstein to permit that state to protect hin, 
so it was doubtful whether Barcelona Traction stood in such a relationship 
with Canada as to entitle Canada to afford it protection. The Court's 
holding that the company had “a close and permanent connection” with 
Canada ** and that Canada’s right of protection “remains unaffected” * 
stems from an assessment of the facts: 38 


Not only did the founders of the company seeks its incorporation 
under Canadian law but it has remained under that law for a period 
of over 50 years. It has maintained in Canada its registered office. 
its accounts and its share registers. Board mectings were held there 
for many years; it has been listed in the records of the Canadian 
tax authorities. 


The lesson to be learned from this part of the Court’s judgment is that, 
while reaffirming the need for a “genuine connection,” ® the Court finds 
it in relatively few, easily established facts, does not embark upon a proc- 
ess of weighing them against other facts pointing in other directions, and 
therefore does not try to find the state which may claim the most genuinc 
connection of the company with it. If a state has such conncction with 
the company as the Court defines, this is sufficient to confer capacity upon 
it to protect the company and to exclude a similar right of the shareholders’ 
state even if the latter’s connection with the company is in fact closer. 


33 Para. 69. 36 Para. 71. 

37 Para. 83. 

38 Para. 71; for some further relevant facts see Judge Jessup at 191 passim. 

59 It is submitted that this test was in fact reaffirmed by the Court. In para. 70, 
it is true, the Court expresses the somewhat obscurely formulated opinion “that there 
can be no analogy with the issues raised or the decision given” in Nottebohm’s case. 
The intention must have been to state that the facts in Barcelona Traction were such that 
the Nottebohm test was satisfied or, in other words, there was no room for raising the 
issues or reaching a decision similar to that in the earlier case. Had this not been 
the intention then there would have been no logical basis for para. 71 which lists the 
facts establishing “a close and permanent connection” with Canada, or for paras. T2- 
76 which prove that “the Canadian nationality of the Company had received general 
recognition.” 
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It is, however, important to emphasize the interconnection between 
Canada’s capacity and Belgium’s incapacity, which Judge Lachs thought 
it right to stress. He held that Canda’s right “is an essential premise of 
of the Court’s reasoning and that its importance is emphasized by the 
seriousness of the claim and the particular nature of the unlawful acts with 
which it charges certain authorities of the respondent State.” 4# Does this 
mean that if, for one reason or another (which it is difficult to visualize), 
Canada had never had or had lost or renounced rather than discontinued 
the right of protection, Belgium would automatically have acquired it? It 
would probably be too hazardous to read an affirmative answer into the 
judgment or even Judge Lachs’ declaration. But it is possible that such 
was the intention. In that event one would again be confronted with the 
Court’s determination to allow law to prevail over fact: the nonexercise in 
fact by Canada of the right of protection since 1952 4t could not outweigh 
the legal right, continuing to exist in 1970, to afford protection. But Judge 
Lachs’ declaration and perhaps even the Court’s observations permit one 
general conclusion. The cessation in fact of Canada’s protection in 1952 
and its discontinuation for eighteen years would not have been sufficient 
to oppose Canada with a plea of delay or prescription. International 
lawyers will remember other occasions when such delay might have been 
held to be fatal.” 


V. 


A further exception considered by the Court involves the proposition 
that Belgium would have had a jus standi or perhaps more accurately, 
would have been entitled to pursure its own claim if “one of its rights had 
been infringed” *® by the Spanish measures. Could it be said that foreign 
investments by a state’s nationals “are part of a State’s national economic 
resources” and that, therefore, “any prejudice to them directly involves the 
economic interest of the State?” The Court’s conclusion is that, in the ab- 
sence of treaty arrangements, “no generally accepted rules in the matter 
have crystallized on the international plane.” ** 

As some of the Separate Opnions and Judge Riphagen’s Dissenting 
Opinion show, this was a problem of some complexity. While it is difficult 
to say that the Court was wrong, it certainly displayed a very high degree 
of caution and, in particular, a surprising brevity of reasoning. It is also 
interesting to note the Court’s statement that “here as elsewhere, a body 
of rules could only have developed with the consent of those concerned.” +5 
If this is intended to suggest that no rule of customary law can ever evolve 
without the specific consent of those concerned, the area in which cus- 
tomary international law would operate would be greatly reduced. 


40 Judgment at 53, 54. 41 See Judge Jessup at 177. 

42 For references, see OPPENHEIM (—LAuTERPACHT) 349 (8th ed. 1955); O'CONNELL, 
2 INTERNATIONAL LAw 1066 (2nd ed. 1970); or Daum, 3 V6LKERRECHT 169 et seq. 
(1961). 

43 Para. 86. 44 Para, 89. 

45 Ibid. 
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At this juncture it may be appropriate to mention two additional facts 
which are not reflected in the judgment. 

The first arises from the Belgian attack upon some of the administrative 
measures which were taken in Spain and were alleged to have been abusive 
or discriminatory.4* It was alleged that, in taking those measures, the 
Spanish authorities not only knew of the Belgian nationality of those con- 
trolling Barcelona Traction, but also intended to injure them rather than 
Barcelona Traction. 

Secondly, there was material before the Court to show that not only 
Barcelona Traction itself, but also certain natural and legal persons of 
Belgian nationality brought some of the proceedings in the Spanish courts 
which resulted in a total of 3,267 judgments and orders ‘* and which with- 
out any exception were decided against the plaintiff or applicant. Allega- 
tions of a denial of justice extended to such proceedings as were instituted 
by Belgian nationals. In this respect the Belgian jus standi could not be 
open to doubt. But the Court did not proceed to deal with the merits 
at all. In particular it did not think that for the purposes of the judgment 
it was neecssary “to go into” those orders and judgments. 


VI. 


Finally an important line of inquiry arose in connection with the Court’s 
fourth exception. The Court seemed to think it likely “that the State of 
the shareholders has a right of diplomatic protection when the State whose 
responsibility is invoked is the national State of the company.” The Court 
summarily disposed of this theory by stating that “it is certainly not applic- 
able to the present case, since Spain is not the national State of Barcelona 
Traction.” *8 It is impossible to quarrel with this statement. But is it 
exhaustive? As a result of the Spanish bankruptcy and the measures of 
enforcement taken in Spain to bring Barcelona Traction’s property under 
the control of the bankruptcy authorities, there arose in Spain an estate, a 
conglomerate of property, an organism or what the Germans call a “Zweck- 
vermérgen” which was under the exclusive administration of the bank- 
ruptcy authorities. The property was held for the benefit of creditors. 
The directors and shareholders of Barcelona Traction were excluded from 
control or protection. Under Spanish law, as we know, this state of affairs 
had extraterritorial effect. The sale of the Spanish asset, in particular, was 
carried out by the bankruptcy authorities without regard to Barcelona 
Traction, its directors, and shareholders. Is it so farfetched to see in the 
body or organism existing in Spain something distinct and separate from 
the Toronto Corporation, something entirely Spanish in character? From 
the point of view of formal law, it is true, no legal entity called Barcelona 
Traction was created in Spain by the bankruptcy. But this does not touch 
the true question: were the facts such that for the purposes of the inter- 


46 See section 1 of the Belgian Submissions, judgment at 17. 

41 This figure appears from para. 18 of the judgment. The Belgian allegations appear 
from the Submissions at 22, 24, 25, 26, 29 of the judgment. 

48 Para, 92, 
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national law of diplomatic protection there existed in Spain a body which 
was Spanish in characer and in respect of which the state of the old Bar- 
celona Traction’s shareholders should in equity be allowed to exercise diplo- 
matic protection as if that body were a Spanish body corporate? 

Perhaps it is possible to put the same point slightly differently. Rightly 
or wrongly the Spanish courts held Barcelona Traction to be so closely 
connected with Spain as to be subject to Spanish bankruptcy jurisdiction.*® 
This in itself would seem to allow room for the question whether such a 
non-Spanish company should not, for the purpose of the law of diplomatic 
protection, in equity be treated as a Spanish national pro tanto. No such 
question could admittedly arise in the case of a physical person, but the 
nationality of corporations is a problem which is necessarily so artificial 
and has in the practice of states met with so many and divers answers that 
the point might have been worthy of consideration. It must be remem- 
bered that a corporation, like a human being, may have two nationalities. 
The fact that a company has Canadian nationality because it is incorpo- 
rated in Canada and has its seat there does not exclude the possibility of 
it having also another nationality, however specific or limited the ambit 
of the secondary nationality may be. There is much academic support 
for a system of “functional nationalities.” °° Its implications in the field of 
diplomatic protection are not to be underrated. 

Since all the facts were before the Court, it must, however, be assumed 
that its silence implies the rejection of the reasoning which has been sug- 
gested. Belgium, it is true, did not submit that Barcelona Traction was a 
quasi-Spanish national. But the Belgian Submissions as a whole were not 
couched in terms of rule and exceptions employed by the Court, whose 
duty of clarification could not in any event be confined by the parties’ 
arguments, 


VII. 


It was not the function of the preceding remarks to summarize or explain 
every aspect of the Court’s judgment, still less the Separate or Dissenting 
Opinions. The intention was to discover the judicial attitudes inherent 
in the Court’s judgment and also to ascertain what, in the light of the 
factual background, was actually decided by the Court, whether in express 
terms or by necessary implication. 

As regards specific results, the decision seems to establish the following 
principal rules: 

(1) In general no state can exercise diplomatic protection, unless one 
of its nationals is injured in his rights (as opposed to his interests). 

(2) Where the injury is directed against the rights of a corporation, 
diplomatic protection cannot, in general, be exercised by the state of the 


49 For a few of the reasons why that holding was illegal, see Judge Sir Gerald Fitz- 
maurice’s Separate Opnion, paras. 67—72. 

50 See in particular, H. F. VAN Panunuys, Tue Rote of NATIONALITY IN INTERNA- 
TIONAL Law 33, 165 et seq. (1959). See also MAKAROV, ALLGEMEINE LEHREN DES 
STAATSANGEHORIGKEITSRECHTS 12, 13, 17 (2nd ed. 1962). 
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shareholders who possess mere interests in the property of the corporation. 

(3) The rule stated in the preceding paragraph is, or may be, subject to 
exceptions. 

(4) (a) Such an exception may arise if the corporation has suffered a 
“legal demise,” i.e. has in law ceased to exist or has lost its legal capacity 
to act. 

(b) The question whether this occurred is governed, not by inter- 
national law nor by the law of the Respondent state, but by the law of 
the state of the company’s nationality. 

(c) Accordingly, if by such law the company exists even as a mere 
shell, without any assets and so as to be dependent upon gifts made to it 
by shareholders and others, it has yet legal existence and the exception 
does not apply. 

(d) Moreover, the fact that in the Respondent state the company 
is declared bankrupt, is dipossessed of its property, is incapacitated, and 
is subject to the management and control of the bankruptcy authorities 
who claim extraterritorial powers is equally inapt to bring the exception 
into operation. 

(5) (a) A second exception may arise where the company’s national 
state lacks capacity to act on its behalf, i.e. fails to have some “genuine 
connection” with it. 

(b) For this purpose it is not necessary that the company’s national 
state has the closest or a closer connection than any other state with the 
company. A connection that is real and genuine is sufficient. 

(c) The failure of the company’s national state to afford protection 
for eighteen years does not create a lack of capacity on the part of such 
state. 

(d) It is an open question whether some legal step in the nature 
of a formal renunciation would be necessary to create such incapacity of 
the company’s national state as would confer a right of diplomatic protec- 
tion upon the shareholders’ national state. 

(6) No rule of customary international law has as yet come into exist- 
ence which would confer a right of diplomatic protection on a state merely 
by reason of the fact that the value of its nationals’ shareholdings and thus 
its own cconomic resources suffer damage. 

(7) (a) It is likely that the shareholders’ state has a right of diplomatic 
protection if the company is a national of the Respondent state. 

(b) Such nationality does not, for the purpose of the international 
law of diplomatic protection, arise from the fact that the Respondent state 
claims and has cxercised bankruptcy jurisdiction over the company and 
the legality of these very measures is being challenged. 

These conclusions were reached by the Court by way of reasoning which 
is not only derived from the law of the company’s nationality alone, rather 
than international law, but is also strictly legal, almost abstract in character. 
It is as if the Court had proclaimed the doctrine that the legal structure 
of the formal (national) law must prevail, however much the company 
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as a living entity may have been distorted or undermined by realities or 
by factual disorganization. Even international law is without authority 
to give relevance to facts created by a law other than the national law. 

No other message can be deduced from the Court’s disinclination to 
attend to the facts of the case. It must have thought them wholly irrele- 
vant: the facts created under Spanish law could not touch the strictly legal 
position under Canadian law and were therefore to be disregarded for the 
purpose of the international law of diplomatic protection. 

The purpose of the present observations has been to dissect the real 
issues, to prevent them from falling into oblivion, to clarify what, in sub- 
stance, the Court did decide and what it impliedly rejected as immaterial. 
The broad result of that inquiry is that the Court subordinated facts to 
formal law. Legal conceptualism prevailed over realism. 

There remains the problem why the Court adopted the course which 
this article has attempted to outline, and refused to be more explicit, more 
distinct, more specific. This is unlikely to be an aspect of the decision 
which raises questions of international law or even international legal 
policy. It is rather a matter of jurisprudence. Its elucidation must be left 
to others. 


AFTER BANGLADESH: THe Law or HUMANITARIAN 
INTERVENTION BY MILITARY Force Ý 


By Thomas M. Franck °? and Nigel S. Rodley ** 


I. 
HUMANITARIAN INTERVENTION: INTRODUCTION 
(a) The Lawyers Task 


In the Bangladesh crisis, two important objectives of international law 
appeared to be in conflict: that of peace and that of justice. The former 
objective is set out in the rules of the U.N. Charter against the use of force 
by states? except in self-defense against an armed attack.2? The second 
is found in the provisions of the Charter and in various resolutions, dec- 
larations, and covenants pertaining to fundamental human rights and self- 
determination.® 

During 1971, it was repeatedly alleged by India and by the exiled 
spokesmen for Bangladesh that Pakistan was violating minimal standards 
of human rights in East Bengal, killing and imprisoning large numbers of 
the population, causing mass flights of refugees to India, and denying the 
people the right of self-determination. After India used large-scale mili- 
tary force in the area, the political prisoners were released, refugees re- 
turned, and the East Bengali people severed their province from Pakistan, 
thereby establishing a new, independent nation. This result was hailed 
as a triumph for the East Bengalis’ human rights and their desire for self- 
determination; it was also deplored as a violation of Pakistan’s territorial 
inviolability and of world peace. 

These events have now passed into history. The question for lawyers 
is whether they have also passed into law. Is the Bangladesh incident 
to be seen as creating a new common law, one which accords priority to 
human rights and self-determination over other norms of international 
conduct, including legal restraints on the unilateral use of force? Those 
who would answer this question affirmatively must then proceed to an- 


1 The authors gratefully acknowledge the invaluable editorial assistance of Mr. Bert 
Lockwood, Assistant Director of the Center for International Studies, New York Univer- 
sity, which is all the more appreciated for an awareness that Mr. Lockwood does not 
necessarily agree with all of their conclusions. 

° OF the Board of Editors. 

°° Research Fellow, Center for International Studies, New York University. 

1 Art. 2(4). Reaffirmed most recently in G.A., Res. 2734(XXV), 25 UN GAOR, Supp. 
28, at 22, UN Doc. A/8028 (1970). 2 Art. 51. 

3 UN Charter, Arts. 1(1), (2), (3); 13(1) (b), 55, 56, 62, 68, 73, 76. For a com- 
plete documentation of the UN resolutions, declarations, and conventions in this area 
see L. Sonn & T. BUERCENTHAL, 3 INTERNATIONAL PROTECTION OF Human RIGHTS, 
CasEs AND MATERIALS: Basic Documents (prel. (draft) ed., 1972). 
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swer others: What kinds of acts against which human rights, under what 
circumstances and on what scale are hereafter to be sufficient in law to 
warrant the use of military force, by which outside power or powers, and 
under what safeguards and controls? Trying to define “humanitarian” 
gives an indication of the drafting task that lies ahead for those who favor 
legal immunity in future instances of humanitarian intervention. Does the 
scope of humanitarian intervention encompass all “human rights” or only 
some? If so, which? Is self-determination within its ambit; are other 
political and economic rights, or only the right to life? Is the right to 
intervene to be limited to situations of actual large-scale losses of life or 
does it also extend to the imminence or apprehension of such losses? What 
do such terms mean and how are the facts or probabilities to be estab- 
lished? How large-scale must the loss of life be? If self-determination 
is a protected right, how large a majority must desire it, how strongly held 
must their beliefs be? 

These and other related definitional difficulties will not be resolved but 
rather emphasized in this paper. It is our contention that: (1) use of 
unilateral force remains and should remain illegal except in instances of 
self-defense against an actual attack, and (2) the Bangladesh case, al- 
though containing important mitigating factors in India’s favor, does not 
constitute the basis for a definable, workable, or desirable new rule of law 
which, in the future, would make certain kinds of unilateral military in- 
terventions permissible. 


(b) Indian Assertions of New “Humanitarian” Principles During the 

Bangladesh Crisis 

The Indian argument at the United Nations, following the invasion by 
Delhi’s army of East Pakistan, was that the duty not to use military force 
unilaterally did not apply in these circumstances and that Bangladesh had 
become a victim of colonial rule,t and was a non-self-governing territory.’ 
“International law,” the Indian Foreign Minister argued, “recognizes that 
where a mother state has irrevocably lost the allegiance of such a large 
section of its people . . . and cannot bring them under its sway, conditions 
for the separate existence of such a state comes(sic.) into being.” € In the 
face of large-scale violations of human rights by the Pakistani authorities, 
the Indian use of force was justified to prevent loss of life and facilitate self- 
determination.” “[W]e have on this particular occasion,” Ambassador Sen 
declared, “absolutely nothing but the purest of motives and the purest of 
intentions: to rescue the people of East Bengal from what they are suffer- 
ing.”® In the search for peace, progress, and justice, Ambassador Sen 
wanted to know, “[w]hat happened to the justice part?” ® 

The answer was that justice was being enforced, at that moment, by 


+ UN Doc. S/PV.1606, Dec. 4, 1971, at 78. 5 Id. at 86. 
e UN Doc. S/PV.1611, Dec. 12, 1971, at 62. 

TUN Doc. S/PV.1608, Dec. 6, 1971, at 141. 

8 UN Doc. S/PV.1606, Dec. 4, 1971, at 86. 

®UN Doc. S/PV.1608, Dec. 6, 1971, at 158. 
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Indian troops. What, the majority of the Security Council wondered, 
happened to the peace part? 

In the opinion of Professor Richard Lillich, the Indian military action, 
“following months of inactivity by the United Nations and the world 
community generally in the face of obvious gross human rights depriva- 
tions in the area, manifestly calls for a fundamental re-evaluation of the 
protection of human rights by general international law. The doctrine of 
humanitarian intervention, whether unilateral or collective, surely deserves 
the most searching reassessment given the failure of the United Nations 
to take effective steps to curb the genocidal conduct and alleviate the 
mass suffering which took place in... Bangladesh.” 1° It is to this challenge 
that we now turn. We will examine (a) some key historic precedents in 
which unilateral military force has been used for humanitarian interven- 
tion, to protect human rights, or create conditions for self-determination; 
(b) others in which humanitarian circumstances, violations of human rights 
and denial of self-determination, would appear to have been blatant, but 
where help has significantly been withheld, even though peaceful means 
did not secure redress; (c) the impact of the U.N. Charter, covenants, and 
the resolutions on these prior precedents; and, (d) some policy considera- 
tions pertinent for legal futurologists. 


IL. 


HUMANITARIAN INTERVENTION IN HISTORIC AND SYSTEMIC 
PERSPECTIVE 


(a) Historical Precedents Favoring the Right to Use Unilateral Force» 


The concept of humanitarian intervention cannot be wholly divorced 
from its context—the general principle of intervention.** There are few 
more reactionary ideas ever to have sought the imprimatur of “international 
law.” The principle “permitted” outside powers to invade sovereign states 
for all sorts of spurious reasons, but primarily to prevent the indigenous 


10 The International Protection of Human Rights by General International Law, Second 
Interim Report of the Sub-Committee (Richard Lillich, Rapporteur), in REPORT OF THE 
INTERNATIONAL COMMITTEE ON HUMAN RIGHTS OF THE INTERNATIONAL Law AssN. 
38 at 54, 1972. 

11 Since we are considering the Bangladesh case, we need not concern ourselves here 
with the vexed question of degrees of intervention. About this subject, Winfield ex- 
pressed the definitive view that “[a] reader, after perusing Phillimore’s chapter upon 
intervention, might close the book with the impression that intervention may be anything 
from a speech of Lord Palmerston’s in the House of Commons to the partition of Poland.” 
Winfield, The History of Intervention in International Law, 3 Brrtisn Y.B. or Int, Law 
130 (1922-23). The Indian military action clearly falls at the upper level of intervention. 

12 We accept the following definition: “The theory of intervention on the ground of 
humanity is properly that which recognizes the right of one state to exercise an inter- 
national control by military force over the acts of another in regard to its internal 
sovereignty when contrary to the laws of humanity.” This definition, except for the 
italicized words appended by us, is in Rougier, La Théorie de VIntervention d’'Humanité, 
17 Rév. Gén. pu Drorr Int. 468 (1910); see also 1 Sonn & BUERGENTHAL, supra note 3, 
at 136-230, from whcih we have received much excellent assistance in the preparation 
of this and the following subsections. 
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populace changing the religion, or, especially, the socio-economic systems 
imposed by their governments. On balance, very little good has been 
wrought in its name. 

The first alliances against the French Revolution of 1789, as well as 
the five-power superintendency over Europe organized at the Congress of 
Aix-la-Chapelle in 1818, were designed not merely to preserve the terri- 
torial balance between states but the monarchial system within them. 
Wheaton correctly describes this system: 


As interpreted by those of the contracting powers, who were also the 
original parties to the compact called the Holy Alliance, this union 
was intended to form a perpetual system of intervention among the 
European States, adapted to prevent any such change in the internal 
forms of their respective governments, as might endanger the existence 
of the monarchical institutions which had been re-established under 
the legitimate dynasties of their respective reigning houses. This 
general right of interference was sometimes defined so as to be ap- 
licable to every case of popular revolution, where the change in the 
orm of government did not proceed from the voluntary concession 
of the reigning sovereign, or was not confirmed by his sanction, given 
under such circumstances as to remove all doubt of his having freely 
consented. At other times, it was extended to every revolutionary 
movement pronounced by these powers to endanger, in its conse- 
quences, immediate or remote, the social order of Europe. . . .48 


Wisely, Wheaton in looking at the applications of the general doctrine 
of intervention in Europe during this period concludes: “They furnish a 
strong admonition against attempting to reduce to a rule, and to incor- 
porate into the code of nations, a principle so indefinite, and so peculiarly 
liable to abuse, in its practical application.” 14 

The doctrine of which Wheaton speaks is reflected, most recently, in 
the interventions of the Soviet Union in Hungary (1956) and Czechoslo- 
vakia (1968) as well as the U.S. invasions of Cuba (1961) and the Do- 
minican Republic (1965). In each instance, moreover, the intervening 
actions were rationalized, quite possibly not in good faith, as a mixture of 
support for stability (the status quo) and of protection for human rights.*® 
This is noteworthy because it again illustrates our dilemma: In theory, no 
moral person can take exception to a rule which, in the absence of an 
effective international system to secure human rights, permits disinter- 
ested states to intervene surgically to protect severely endangered human 
rights and lives, wherever the need may arise. A study of interventions 
in practice, however, reveals that most have occurred in situations where 


18 WHEATON, ELEMENTS oF INTERNATIONAL Law (1866), reproduced in: THE 
CLASSICS OF INTERNATIONAL Law, 79 (James Brown Scott, ed. 1936). Wheaton wisely 
notes in respect of intervention: “It is, in fact, impossible to lay down an absolute rule 
on this subject; and every rule that wants that quality must necessarily be vague, and 
subject to the abuses to which human passions will give rise, in its practical application.” 
Ibid. 

14 Id. at 78, 

15 See, Franck & WEISBAND, Worp PoLrrics: VERBAL STRATEGY AMONG THE SUPER- 
powers (1971). 
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the humanitarian motive is at least balanced, if not outweighed, by a 
desire to protect alien property or to reenforce socio-political and eco- 
nomic instruments of the status quo. Historical analysis also reveals that, 
in a surprising number of instances where the humanitarian factor was 
great but no threat existed to the political or economic concerns of for- 
eign powers, states have evinced little interest in forceful surgical inter- 
vention. Before drafting a law describing the kinds of humanitarian in- 
terventions which are to be permitted as exceptions to Article 2(4) of the 
U.N. Charter it is wise to see when states, in practice, sought to intervene 
and when they have averted their eyes. 

What follows is not an attempt to catalogue every instance of so-called 
humanitarian intervention. Some authorities find myriad instances 18 while 
others share our view that relatively few stand up to careful scrutiny of 
the facts.” The results of an historical survey are likely to depend on 
which instances the surveyor includes: whether he accepts reasons stated 
by the intervenor at face value or cum grano salis, and also whether he 
includes or excludes the more numerous cases of a state intervening to 
save the lives or (usually) the property of its citizens residing as aliens 
abroad.#® Moreover, as Professor Farer recently pointed out,’ so-called 
precedents of humanitarian intervention that derive from an era of Western 
hegemony over “infidel” 2° and “uncivilized” *+ states which were thought 
not to be entitled to equal recognition of their sovereignty may not be 
the brightest morning star to guide us through the glimmering, if uncer- 
tain, dawn of the post-colonial era. The purpose of the ensuing considera- 
tions of cases, rather, is to illustrate the range and textures of situations 
in which, for better or worse, the doctrine of forceful humanitarian inter- 
vention has been invoked. 


(i) Military Interventions against the Ottoman Empire on Behalf of 
Christian Subject Populations: There have been a series of such interven- 
tions, many of them merely diplomatic and thus beyond our scope, but 


18 Cf., R. Lillich, Forcible Self-Help by States to Protect Human Rights, 53 Iowa 
L. Rev. 325 (1967). 

17 Cf., I. BROWNIE, INTERNATIONAL LAW AND THE Use or Force sy STATES 44, 
340-41 (1963); Claydon, Humanitarian Intervention and International Law, 1 QurEEN’s 
Inrra, L.J. 36 (1969). 

18 For opposing insights see, D. Bowett, The Use of Force in the Protection of Na- 
tionals, 43 Grotrus Socmery 111 (1957); J. Cabranes, Human Rights and Non-Interven- 
tion in the Interamerican System, 65 Micu. L. Rev. 1147 (1967). 

19 Draft Proceedings of a Conference on Humanitarian Intervention convencd by 
Professor Richard Lillich at Charlottesville, Va., March 11-12, 1972, at 49-50 (unpubl.). 

20 For example, even Wheaton notes with satisfaction that “In a ruder age, the nations 
of Europe, impelled by a generous and enthusiastic feeling of sympathy, inundated the 
plains of Asia to recover the holy sepulchre from the possession of infidels... .” Supra 
note 13, at 96. 

21 “Most of the modern publicists recognize that equality can be the rule only among 
states having common standards of civilization... . Inequalities of legal capacity arising 
out of differences in civilization are manifested in several important rules of the positive 


law of nations.” Dicgmson, Tae EQUALITY or STATES IN INTERNATIONAL Law 223-24 
(1920). 


280 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


several of them also military. In 1827, Great Britain, France, and Russia 
put a stop to the long civil war in Greece “to prevent the complete sub- 
jugation of the Greek people. .. 2? Stowell notes that “the motive of the 
intervention would seem to have been to protect the rights of [Greek] 
self-determination” 2 and other writers emphasize the powers’ concern 
that a Christian people was being subjected to forcible absorption into 
the Muslim empire, often with great cruelty.2* In the Treaty for the 
Pacification of Greece in 1827, however, the three powers most disingenu- 
ously declared themselves motivated by practical concerns such as the 
“necessity of putting an end to the sanguinary contest, which . . . produces 
daily fresh impediments to the commerce of the European States, and 
gives occasion to piracies. .. .”*®5 The episode may, but need not, be 
seen as part of a general pattern of protecting Christian minorities against 
Mohammedan infidels; it may also be classified as a chapter in the epic 
of European love-hate toward the Turk, governed by the desire to bring 
the Ottoman Empire under European surveillance as a necessary con- 
comitant of Europe’s civilizing mission, its trade superiority, the impera- 
tives of the balance of power, and the Western powers’ fear of Russia.?° 

In any event, Professor Sohn has noted, the Greek intervention “was 
not simply done by an action of a particular state nor was any state en- 
titled to take steps on behalf of the Concert of Europe without proper prior 
authorization.” ?? Unlike the principle of unilateral rights of intervention 
urged by India vis-à-vis Bangladesh, the Ottoman interventions were care- 
fully orchestrated by the Concert of Europe. This is a matter of some 
import. When Russia, in 1853-54, tried to assert a right unilaterally to 
protect persecuted Christian subjects of the Sultan, the move, far from 
being unanimously applauded in the West, provoked the Crimean War 
in which Great Britain and France became military partners of the Sultan 
in protecting Turkish sovereignty and independence.** 

The Crimean War revealed what was obvious to all but the most other 


22 E, STOWELL, INTERVENTION IN INTERNATIONAL LAW 126-27 (1921). 

23 Ibid. 

24 Cf, L. OPPENHEIM, 2 INTERNATIONAL Law, A TREATISE 194 (2nd ed., 1912); 
WHEATON, supra note 13, at 96-97. 

25 Preamble to the treaty, cited in WHEATON, supra note 13, at 95. 

26 Turkey, concurrently, was engaged in a separate war with Russia which was ter- 
minated by the Treaty of Adrianople in 1829. “In this state of things, the western 
powers of Europe thought they perceived the necessity of interfering to save the Otto- 
man Empire from the double danger with which it was threatened; by the aggression 
of the Pacha of Egypt on one side, and the exclusive protectorate of Russia on the 
other.” WHEATON, supra note 13, at 98. “The moving causes of intervention in the 
affairs of the Ottoman Empire were the apprehension that Russia would gain a formid- 
able preponderance in Europe, if she became, substantially if not in form, the mistress 
of the Black Sea and the Dardanelles, and the great interest of England to preserve the 
existence of a neutralized and guaranteed power in Egypt and the Levant with reference 
to her Indian Empire.” Id., 99n. 

27 L. Sohn, International Law and Basic Human Rights, 22 Navan War COLLEGE 
Rev. 52 at 56 (no. 3, 1970). 

28 Cf., WHEATON, supra note 13, at 99n. 
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worldly: that dedication to protection of persecuted Christians was cer- 
tainly not immune to countervailing considerations of state. Nor were the 
proclaimed principles of self-determination always as eagerly championed 
as in the convenient instance of the Greeks. The same Concert of Euro- 
pean powers in 1815 had played wholly false the aspirations of the Polish 
people for self-determination and independence from Prussia and Russia.*® 

In short, the humanitarian motives behind the Concert’s recurrent in- 
terventions in Ottoman affairs are probably not to be dismissed as bogus. 
At least, they struck a responsive chord in Western Europe and Russian 
public political opinion. But these motives were certainly neither wholly 
pure, nor were they consistently pursued in the absence of other power 
considerations. Primarily, these episodes are illustrative of principles ap- 
plicable to relations between unequal states in a community of law which 
prefers one socio-religious system over another and in which “civilized” 
states exercise de facto tutorial rights over “uncivilized” ones. They are 
therefore of little precedential value in the contemporary world. 

The next major instance of humanitarian involvement by the Concert 
in Ottoman affairs occurred in the period between 1840 and 1861 and re- 
lated to the treatment of Christian minorities in Syria. In 1842, the five 
powers intervened with Turkey to seek protection and separate local ad- 
ministration for the Christian community, the Maronites of Mount Lebanon. 
Turkey agreed, and no military force was used by the Concert. In 1860, 
however, some 5,500 Maronites were reported killed by Druses. A French 
naval force, including some 6,000 troops, landed under Concert authoriza- 
tion and with reluctant Turkish consent to restore order. Turkish authori- 
zation recalls Fielding’s remark in Jonathan Wild: he “would have ravished 
her, if she had not, by a timely compliance, prevented him.” 

Two lessons emerge from the Mount Lebanon case. The first under- 
scores the importance of multilateralization. The British, suspicious of 
the motives of Napoleon III,*° had insisted on imposing a six months’ limit 
on the French occupation, which was eventually extended a further three 
months. The record of negotiations between Britain and France concern- 
ing the French occupation and its termination strongly suggests that hu- 
manitarian interventions are more likely to be terminated and the sovereign 
rights of the victim of intervention will be restored more speedily if the 
action occurs under the multilateral auspices of a group of sovereign, 
equal, and, to some extent, rival states which are, at the very least, reluctant 
to see any one of their number derive undue advantage from the inter- 
vention. 

The second lesson of Mount Lebanon is that all reasons for humanitarian 
intervention should be subject to the most rigorous and skeptical scrutiny 
before the event; but state practice today, as then, virtually never makes 
this possible in practice. Thus humanitarian intervention has almost in- 


29 Cf., Nicotson, Tue Concress OF VIENNA, A STupy IN ALLIED Unrry: 1812-1822 
at 179-80 (1946). In 1863, Russian oppression of Poles, denying them autonomy, was 
accepted by the powers. STOWELL, supra note 22, at 99-100, 

30 STOWELL, supra note 22, at 65. 
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variably been a partisan allegation or self-justification, rather than a fact. 
The international machinery for effectively monitoring claims of “humani- 
tarian” conditions warranting unilateral intervention did not exist in the 
nineteenth century, does not exist now, and is unlikely to be created within 
the foreseeable future. At very least, this means that any “right” to in- 
tervene will continue to be used for some very peculiar purposes. Accord- 
ing to the Minute of the British Commissioner to Syria (Lord Dufferin) 
regarding responsibility for the massacre: 


... it is an admitted fact that the original provocation proceeded from 
the Christians, who had been for months beforehand preparing an 
onslaught on the Druses, which their leaders confidently expected 
would terminate, if not in the extermination, at all events in the ex- 
pulsion, of that race. Arms were imported in extraordinary quanti- 
ties; martial assemblies were convoked in various parts of the Moun- 
tain; inflammatory missives, purporting to proceed from the spiritual 
chiefs of the Maronite party, were extensively circulated; a Central 
Committee of very questionable character was established at Beyrout; 
and there is reason to believe that Christians of other denominations 
were renaren under pain of vengeance in case of their refusal, to take 
part in the Holy War. 


It would further appear that, not content with the confidence inspired 
by the enormous superiority that a nation of 150,000 souls possesses 
over a tribe scarcely numbering 30,000 persons, the Christian clergy 
endeavoured still further to animate the courage of their flocks, by 
telling them that their endeavour to attain undisputed possession of 
on would be warmly countenanced by the Powers of Chris- 
tendom.** 


These observations, of course, were made some time after the interven- 
tion had occurred. Even in those days foreign offices sometimes proceeded 
on what Adlai Stevenson characterized as a policy of “fly now, pay later.” 

Thus, although one authority marks the Mount Lebanon intervention 
as the one and only genuine case of humanitarian intervention,®? at close 
range, it too becomes suspect. It is difficult to establish either the facts 
or ultimate responsibility for the alleged atrocities against which the powers 
supposedly intervened. If the facts as belatedly set out by the British 
Commissioner are correct, the episode demonstrates the need not only for 
fact skepticism but for reliable ways to deduce proximate cause and re- 
sponsibility. Unfortunately, the international community has no way to 
ensure that facts be reliably established, proximate cause accurately mea- 
sured, and responsibility fairly determined before an intervention occurs. 
It is quite clear, however, that if the Mount Lebanon intervention made 
law, it is a law which favors confrontational and insurgent tactics by dis- 
sident groups, an insufficiently calibrated response to the problem of in- 


31 Minute of British Commissioner on the Judgments proposed to be passed on the 
Turkish Officials and Druse Chiefs by the Extraordinary Tribunal of Beyrout. Cor- 
respondence relating to the Affairs of Syria: 1860-61 (Part I). Cd., No. 2800, in Great 
Britain, 68 Pant. Papers 17, Item No. 351, Inclosure 2, (1861). These and related 
documents are reproduced in 1 Sonn & BUERGENTHAL, supra note 3, at 167-G8. 

82 BROWNLIE, supra note 17, at 340. 
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justice which is probably against the public policy and best interests of 
the international community. There are everywhere fanatical leaders of 
schismatic groups willing to stir up and sacrifice their followers if they 
can thereby secure the benevolent intervention of foreign supporters. 

The history of the 1877-78 intervention which finally deprived Turkey 
of its Balkan provinces is too well known to be rehearsed here. Most 
authorities now agree, however—and the British Government insisted at 
that time—that, whatever the repressive nature of Turkish rule over Bul- 
garians, Herzogovinians, and Bosnians, the Russian intervention, sanc- 
tioned by Austria, Prussia, France, and Italy, “based in theory upon re- 
ligious sympathy and upon humanity ... was a move, in fact, upon the 
Straits and Constantinople, in pursuance of Russia’s century-long pro- 
gram.” 8 Jt is generally safe to conclude, regarding this as other inter- 
ventions against the Turk, that “alleged humanitarian motives were in 
most cases influenced or affected by the political interests of the intervening 
state or states... .” 34 

(ii) Other Cases Prior to 1945: Other cases of humanitarian intervention 
with military force are extraordinarily rare. There is, of course. a sub- 
stantial body of precedent demonstrating the power of major states to 
intevene unilaterally with force to protect the lives, and more frequently, 
the property of their citizens residing as aliens in weaker states of Asia, 
North Africa, and especially Latin America. These cases should, how- 
ever, be treated separately: they are not relevant to the Bangladesh situa- 
tion in which India did not claim to intervene on behalf of its own citizens.*° 
We do not mean to indicate that intervention on behalf of one’s own 
citizens poses less of a legal problem than an intervention on the side of 
an indigenous population; but the two problems are different. The former 
kind of intervention is likely to be brief, since, with the advent of air trans- 
port, the intervenor can, and now usually does, whisk its nationals home. 
It is also limited in effect since the purpose of the intervention can be 
achieved quite simply by this act of repatriation. The latter kind of in- 
tervention, on the other hand, if it is to achieve its purpose, almost 
inevitably involves—as in Bangladesh—the imposition of fundamental 
changes in the structure, government, and/or boundaries of the state in- 
tervened against. 


32 T. Woo.sEy, AMeEnica’s Foretcn Poticy 74 (1898). 

34 C. Fenwick, Intervention: Individual and Collective, 39 AJIL 645, at 650 (1945). 

35 See generally, BROWNLIE, supra note 17 and STowELL, supra note 22. See also 
respecting Latin America, Cabranes, supra note 18, at 1147. 

36 There is at least doubt about the continuing validity of historic precedents involving 
intervention in favor of aliens abroad in this era of decolonization and of the UN Charter. 
For the Western Hemisphere they have been abjured at least since the 1936 Buenos Aires 
Conference and U.S. acceptance of the Additional Protocol Relative to Non-Intervention 
which “declare[d] inadmissible the intervention of any [High Contracting Party], directly 
or indirectly, and for whatever reason, in the internal or external affairs of any other of 
the parties.” 188 LNTS 4351 (1938); 31 AJIL Supe. 57 (1937). Similarly, the 
“right” has been renounced by all powers in relation to other states in Art. 2(4) of the 
UN Charter. 
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Of the remaining pre-1945 cases of “humanitarian intervention” in which 
military force was used to relieve a population from its own government’s 
oppression, some are so clearly bogus as to be worth examining only to 
indicate the abuse to which the asserted right is so commonly subject. 
Among these are the interventions of France in Spain, sanctioned by Aus- 
tria, Russia, and Prussia, subsequent to the Congress of Verona in 1822, 
which led to the overthrow of the Constitution of the Cortes and the sup- 
pression of the Spanish revolution. Such interventions invariably end 
alleged revolutionary abuses by reestablishing a status quo ante favored 
by the intervening powers. Similarly self-serving were the Japanese as- 
sertions supporting their invasion of Manchuria on humanitarian grounds; 37 
and even more disconcerting are the uses to which humanitarian interven- 
tion was put by Hitler. Writing to Prime Minister Chamberlain on Sep- 
tember 23, 1938, Hitler noted that ethnic Germans and “various national- 
ities in Czechoslovakia have been maltreated in the unworthiest manner, 
tortured, economically destroyed and, above all, prevented from realizing 
for themselves also the right of nations to self-determination.” ** They 
were subject to the “brutal will to destruction of the Czechs” whose be- 
havior was “madness” and had Jed to over 120,000 refugees being forced 
to flee the country in recent days while the “security of more than 3,000,000 
human beings” was at stake. Does it all sound agonizingly familiar? In 
each instance the unilateral allegation was followed by unilateral use of 
force. Obviously, international law cannot incorporate principles which 
add a cubit of legitimacy to such conduct. One of the problems not re- 
solved by those who argue for a right of states individually or collectively 
to use force to ameliorate the oppression of peoples by their own regimes 
is that they cannot devise a means that is both conceptually and instru- 
mentally credible to separate the few sheep of legitimate humanitarianism 
from the herds of goats which can too easily slip through. 

There are, it is true, two pre-1945 cases in which the right of military 
intervention was asserted on somewhat more credible humanitarian grounds. 
The earliest of these is the naval blockade imposed on Antwerp by the 
five European powers in the support of the Belgic Revolution of 1830 
against the Kingdom of the Netherlands. While this case instances a con- 
certed, forceful action by a community of states on behalf of national lib- 
eration, its purpose seems to have been less to save lives (they were not 
in danger) or promote liberty than to impose a compromise agreed among 
the principal European powers in order to preserve a balance between 
them and avoid another European religious war. In this instance, as in 
the 1827 Greek intervention, the terms imposed by the powers did coin- 
cide with the desires of a secessionist movement; ® it also created a new 


87 League of Nations Off. J. 2289-90 (1931). Excerpts from the remarks of the 
Japanese representative at the League Council are contained in Brown, Japanese Inter- 
pretation of the Kellogg Pact, 27 AJIL 100 (1933). See V. Nanda, “U.S. Action in the 
1965 Dominican Crisis: Impact on World Order, 43 Denver L. J. 439, at 449-50 (1966). 

38 Letter from Reich Chancellor Hitler to Prime Minister Chamberlain, The Crisis in 
Czechoslovakia, April 24-October 13, 1938, 44 Int. Conc. 433 (1938). 

29 Cf., WHEATON, supra note 13, at 99-100; STOWELL, supra note 22, at 282-83n. 
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nation with enough secessionist troubles of its own to satisfy anyone’s 
taste for nemesis. The other case is that of the U.S. intervention in Cuba 
in 1898 when that country was under Spanish rule. President McKinley’s 
war message to Congress stated that the United States was intervening 
“,.. in the cause of humanity and to put an end to barbarities, bloodshed, 
starvation, and horrible miseries [in Cuba]... .”*° While some interpret 
this as an illustration of U.S. commitment to the principle of humanitarian 
intervention—with unilateral force when necessary ‘‘—others have per- 
ceived behind McKinley’s initiative the “powerful influence of endangered 
investments and trade.” *? Certainly if the suppression of “barbarities, 
bloodshed, and misery” were the sole yardstick for U.S. intervention in 
the Latin America of that period, Washington would have been extremely 
busy ousting regimes, some of which it was rather active in establishing 
and upholding. 

In sum, these cases do not sustain the contention of the authorities who 
assert a long, credible, and creditable history of humanitarian intervention 
by force of arms. The very few instances in which force has been used 
have been primarily those involving the doddering Ottoman Empire or 
protection of the commercial rights of the citizens of powerful states, or 
where the strongly felt political interests of the intervenors coincided with 
alleged humanitarian obligations. It is also important to note that there 
have been very few instances during this period of unilateral military in- 
tervention for allegedly humanitarian purposes. Thus history does not 
provide a weight of precedents to buttress the legality of the Indian inter- 
vention in Bangladesh, the 1898 Cuban case being a possible exception. 
On the other hand, the records of that period are replete with State De- 
partment and Foreign Office communications designed to prevent unilateral 
humanitarian intervention by other states. In at least one instance, these 
objections were carried to the extreme of battle (the Crimean War). 

Conor Cruise O’Brien, in his play, Murderous Angels, invents a Belgian 
company called Societe pour Amelioration de la Race Noire, et pour le 
Commerce. Throughout the pre-1945 period, there is about such “humani- 
tarian” interventions a similar musty aura of racial-religious superiority 
mixed with self-interest. 

(iti) Cases Subsequent to 1945: The years after 1945 have seen la- 
mentably little change in the earlier patterns of national behavior, although, 
as will be discussed below, the U.N. Charter was intended to affect the 
conduct of states by substituting for the previously asserted rights of uni- 
lateral military intervention a series of obligations binding states to ob- 
serve human rights and by providing a multilateral system of redress if 
they failed to do so. Of the six principal cases of post-1945 military inter- 
vention in which humanitarian grounds, including various human rights 
and the right of self-determination, were advanced as justification or color 
of right, four appear to be largely bogus—Hungary, the Dominican Re- 

10 FITZGIBBON, CUBA AND THE Unrrep States, 1900-1935, at 22 (1935). 


#1 Cf., M. McDougal and M. Reisman, Response, 3 Int. Lawyer 438 at 439 (1969). 
42 FITZGIBBON, supra note 40, at 25. 
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public, Vietnam, and Czechoslovakia—while only two—the Congolese in- 
terventions and the Indian intervention in Bangladesh—arguably involve 
elements of real concern for human rights. In both the latter cases, how- 
ever, while the motive of rescue was probably genuine, so were the self- 
interested political goals achieved by the intervening states. What dis- 
tinguishes all six post-1945 cases from the earlier instances is that each 
was undertaken without any prior sanction of the international community, 
this despite the rise of the U.N. system. In three of the instances, the 
support of a regional or quasi-regional system (the OAS and the Warsaw 
Pact Organization) was obtained either before, or during, the operation,“ 
but invariably under the irresistible pressure of the regional superpower. 
These postwar cases illustrate a rise of unilateral aggressive behavior which 
is both anti-peace and anti-justice while pretending to be humanitarian or 
supportive of human rights and self-determination. 

In Hungary, Soviet tanks crushed the popular socialist regime under 
the pretext of “helping to put an end to the counter-revolutionary inter- 
vention and riots.”** To the Soviets, orthodox socialism is the highest 
aspiration of the working classes, and any attempt to depart from it con- 
stitutes the most egregious violation of their fundamental human rights. 
Protection of orthodoxy thus takes precedence over all other rights, includ- 
ing that of self-determination.** In this view, Soviet forces saved the Hun- 
garian people from “the anti-popular elements” and their efforts “to stab 
the Hungarian people in the back.”** Likewise in Czechoslovakia, in 
1968, the Warsaw Pact forces came allegedly to protect the people of that 
country because “enemies were . . . shaking the foundations of law and 
order and . . . trampling laws underfoot . . . preparing to seize power.” *” 
The intervention’s motive was stated in terms of pure political ecology: 
“to clean up the atmosphere .. . and to create the necessary calm and 
serenity to allow the Czechoslovak people to put order in their home.” * 

In Vietnam a part of the rhetorical justification has been the alleged 
right of the United States to intervene to help the Vietnamese create con- 
ditions of self-determination and political freedom in which they can choose 
their own government freely and without being subject to terror.*® The 


43 For a comprehensive study of Hungarian, Czech, and Dominican interventions, see 
Franck and WEIsBAND, supra note 15; Schmeltzer, Soviet and American Attitudes 
Towards Intervention: The Dominican Republic, Hungary and Czechoslovakia, 11 
Vircinta J. or Inr. Law 97 (1970). 

44 Ambassador Sobolev, 11 UN SCOR, 754th Meeting 10 (1956). 

45 “Tt should be remembered that apart from the right of peoples to self-determination, 
there is also the right of the working class to strengthen its power, and to this latter 
the right of self-determination is subordinated.” V. Statin, Socueniniya (Works) 265 
(1921-23), quoted in Schmeltzer, supra note 43, at 103. 

46 11 UN SCOR, 746th Meeting 27 (1956). 

47 Ambassador Malik, UN Doc. S/PV.1445, Aug. 24, 1968, at 118-20. 

48 Ambassador Tarabanov, UN Doc. S/PV.1443, Aug. 23, 1968, at 146. 

49 Thus, a typical statement from President Johnson on June 18, 1965, listed among 
the U.S, objectives in Vietnam “to permit the people of South Vietnam to select their 
own government and to build a way of life which conforms to their own traditions and 
desires” and “to permit a young nation to develop its own destiny, to help its people 
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Dominican Republic intervention, too, Washington declared, had as its 
objective to prevent bloodshed and to help “the people of that country 
. . . freely choose the path of political democracy, social justice, and eco- 
nomic progress” °° and “to preserve law and order.”*+ Again, the sin- 
cerity of these “humanitarian” considerations can be questioned. More 
persons lost their lives in the Dominican Republic after, than before, the 
intervention.” As for Vietnam, it is far from clear that the socio-political 
rights being chainpioned by the intervenors (on both sides) draw much 
of their inspiration from the true wishes of the Vietnamese people. 

There are very few other cases in the post-1945 era. The one most 
frequently cited is the Congo (Stanleyville) rescue mission of 1964 in 
which, in the words of Professor Lillich, “the United States, cooperating 
with Belgium and Britain, mounted an airdrop. ... There was a tremendous 
sparing of life,” he concludes, “and I think it is reasonable to assume. . . 
that this was a valid exercise, at least in the classical sense, of humanitarian 
intervention.” € Jn two important respects, however, the Congo operation 
does not qualify as a precedent for any rule that would legalize the Indian 
military invasion of East Pakistan. In the first place, it appears that the 
intervention was authorized by the Leopoldville Government which was 
widely, if controversially, recognized as the legitimate government of the 
entire Congo, including areas temporarily held by rebels.*t While the 
execution of this authorization by Belgium, the United States, and Britain 
in insurgent-held territory may or may not have been legal, it presents 
issues quite different from the Bangladesh case, where military interven- 
tion occurred over the opposition of the only recognized government of 





rcbuild and create a modern nation even before the guns go silent.” 55 Derr. STATE 
Butt. 43 (1965) [Emphasis supplied]. Elsewhere he said: “Our people in South 
Vietnam are helping to protect people against terror.” 51 Id. 47 (1964). The latter 
statement was, of course, made before the United States had comprehensively based its 
argument on alleged aggression by the North on an independent South Vietnam. 

50 President Johnson, Statement of May 1, 1965. 52 Derr. STATE BULL. 743 (1965). 

51 President Johnson, Statement of April 30, 1965, Id. at 742. See also V. Nanda, 
supra note 37. 

52“, . . [T]he United States used an excessive amount of force against the Constitu- 
tionalists and, more importantly, failed to use enough force to curb the terrorism of the 
Dominican police and military. Although the Johnson Administration had proclaimed 
as one of the main purposes of the intervention the need to save Dominican lives in a 
bloody civil war, in fact most of the estimated three thousand Dominican deaths occurred 
after the intervention, some of them in clashes between the Constitutionalists and U.S. 
troops, and the rest at the hands of a Dominican military that the United States had 
rescued from probable annihilation in April and thereafter had helped to protect and 
rebuild.” SLATER, INTERVENTION AND NEGOTIATION: THe Unirep STATES AND THE 
Dominican Revowution, 203 (1970). 

53 R, Lillich, Forcible Self-Help Under International Law, 22% Navar War COLLEGE 
Rev. 56 at 62. (no. 6, 1970). 

54 For a summary of the facts, cf. 1 Sonn and BUERGENTHAL, supra note 3, at 218-30, 
The request of the Congolese Government is contained in the Letter from Congolese 
Prime Minister Tshombe to the UN Secretary-General, UN Doc. $/6080 (Nov. 24, 1964), 
in 19 UN SCOR Surr. Oct.—Dec., 1964, at 69. See also Lillich, Forcible Self-Help by 
States to Protect Human Rights, 53 Ilowa L. Rev. 324 at 338-39 (1967). 
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the country intervened against and in territory under its control. It is 
intervention against, not for, recognized governments that creates the 
hard legal problem. Secondly, the intervention was designed primarily to 
rescue some 1,000 civilian hostages of eighteen nations residing as aliens 
in the Congo. No one argues that such an operation would have been 
mounted to rescue Congolese Africans. Thus the case approximates his- 
toric instances of semi-colonial intervention on behalf of aliens, rather 
than the situation posed by the Bangladesh crisis in which those rescued 
were nationals of the regime from which they were liberated. 

The Stanleyville rescue, despite these major grounds for distinguishing 
it from the Bangladesh case, serves to illustrate some important considera- 
tions that relate to any proposals for legalizing armed humanitarian inter- 
vention. As in the Mount Lebanon case, humanitarian motives, however 
genuine, led to political consequences of undeniable benefit to the inter- 
venors, as well as to the rescue of persons who may have been endangered. 
While the United States asserted that the “sole purpose of this humani- 
tarian mission was to liberate hostages whose lives were in danger” 5° to 
the USSR it was “a crime ... committed against the Congolese people 
and a real threat to the peace and security of the peoples of other African 
states... .” 57 The rescue mission succeeded in evacuating all but about sixty 
to eighty of the Europeans ** but, advertently or as a byproduct, it also 
substantially tilted the situation in Orientale province in favor of the Leo- 
poldville Government’s white mercenary-led troops in their efforts to 
suppress the dissident regime of Christophe Gbenye. It is also bitterly 
believed by some Africans that, even as the white aliens were being 
rescued, innocent blacks were being slaughtered in the course of their 
liberation. The facts are still in dispute. The Belgian incursion co- 
incided with the final attack of Leopoldville’s army on the rebel strong- 
hold. While some white hostages were killed by rebel troops, apparently 
disobeying and even shooting their own officers in panic, the major Euro- 
pean casualties, estimated at thirty killed or wounded, occurred in chaotic 
circumstances at Lumumba Square in Stanleyville during the rescue. It 
cannot be stated with certainty whether the toll would have been as high 
or higher if no rescue mission had been undertaken. Dr. Carlson, the 


55 The Congo rescue “has no other aim than to try and save the lives of 1,000 
foreigners—-men, women and children—belonging to more than ten different nations. . . .” 
Prime Minister P. H. Spaak, announcing the Belgian landing at Stanleyville on Radio 
Brussels, Nov. 24, 1964. Arrica Reseancu BuLL., Political, Social and Cultural Series, 
189B (1964). 

56 Letter from U.S. Representative to the President of the UN Security Council, UN 
Doc. §/6062 (Nov. 24, 1964), in 19 UN SCOR Supp. Oct.—Dec., 1964, at 186-89. 

57 Letter from the USSR Representative to the President of the UN Security Council, 
UN Doe. 8/6066 (Nov. 25, 1964), id. at 192-94. 

58 Time, The Congo Massacre, Dec. 4, 1964 at 28; The Times (London) Nov. 28, 
1964, at 8. 

59 Ambassador Ganao, 19 UN SCOR, 1170th Meeting 15 (1964). “When we were 
younger, we learned that in music one white note was worth two black ones. The fa- 
mous humanitarian operation of Stanleyville has just proved to us that one white . . . is 
worth thousands and thousands of blacks.” Ibid. 
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European condemned to death by a rebel tribunal and reported executed, 
died “by a chance bullet as rebels sprayed the European hostages at the 
moment of rescue.” ® Eye witness accounts, however, also “testified to 
the massacre of rebels at the hands of the Congolese army and mercen- 
aries.”** Much of the reporting of the hours during which Stanleyville 
was captured reads like the confused reports of the recapture of Attica 
Prison in New York in 1971, but no impartial commission has ever fully 
investigated the incident. 

Eighteen African as well as numerous Asian states appealed “strongly 
to all Powers at present intervening in the internal affairs of the Democratic 
Republic of the Congo to cease their interference.” ° These states cov- 
sidered that the action constituted “an intervention in African affairs, a 
flagrant violation of the Charter of the United Nations and a threat to the 
peace and security of the African continent.” 63 

In many ways the circumstances of the Congo during this period seem 
to resemble those of a disintegrating Ottoman Empire, propped up but 
also mistrusted and freely intervened against by states too interested in 
its strategic and material value to leave it alone. Like the Ottoman Em- 
pire, the Congo was visibly too weak at this time to assert control over 
the whole of its territory, let alone to protect white hostages in Orientale 
province. Like the Ottoman Sultans, Prime Minister Tshombe was willing 
enough to see external forces used in his country to help him reestablish 
authority over dissident provinces. Such situations do raise questions of 
fact: was the incursion of Belgian troops and American transports freely 
authorized by the recognized government? Did a state of belligerency 
exist in the Congo, requiring neutrality of outside powers? If so, did the 
incursion violate that requirement in effect, if not in intentP Or was the 
violation justified by and proportionate to violations committed by other 
external forces on behalf of the Gbenye regime? These questions are im- 
portant, but not very relevant to a law of humanitarian intervention.” 
Moreover, when methods of direct assault are used on armed persons 
holding hostages, it is not always clear in everyone’s mind that the aims 
are purely those of humanitarian rescue, or that the interests of the hostages 
are invariably paramount even among the rescuers. Such considerations 
as the restoration of law and order, the need to establish a firm precedent, 
etc. may be thought more important. It is a situation, in any event, which, 
from many perspectives, is sui generis. 


80 Arnica RESEARCH BULL., (P.S.&C.) 189B and C (1964). Between November 24 
and the end of the year, five hundred persons suspected of being rebels were executed in 
Stanleyville by the central government forces which were led by five hundred white, 
mostly Rhodesian, mercenaries. 10 Arnica Rer., 43 (No. 2, Feb. 1965) and 9 Arnica 
Rer. 18-19 (No. 11, Dec. 1964). 

61 AFRICA REsEaRCH BULL. 189B and C. 

62 Letter from the Representative of Afghanistan, etc. to the President of the UN 
Security Council, (Dec. 1, 1964), 19 UN SCOR, Surr. Oct—Dec. 1964, at 198-200, 
UN Doe. $/6076 and Adds. 1-5 (1964). 83 Ibid. 

84 But for another view cf., G. Weisberg, The Congo Crisis 1964: A Case Study in 
Humanitarian Intervention, 12 Vmcrsia J. or Inr. Law 261 (1972). 
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(b) Historical Precedents Not Favoring the Right to Use Force in Humani- 
tarian Causes or on Behalf of Human Rights 

A critical, if not exhaustive, examination of principal cases in which the 
right to carry out humanitarian purposes through the use of military force 
has been asserted does not provide clear answers. In very few, if any, 
instances has the right been asserted under circumstances that appear more 
humanitarian than self-interested and power-seeking. Nor is there any 
mechanism for making a definitive separation between sheep and goat 
cases, nor even of establishing the facts beyond reasonable doubt. It is 
abundantly apparent, however, that history is all too replete with instances 
in which one would have expected states claiming the existence of a right 
of humanitarian intervention to have sent their armies to the rescue. The 
selective way humanitarian intervention has been applied in the past, when 
its legality was merely alleged, is a guide to how the right would be 
applied if it were recognized: recognition would presumably expand, not 
alter, existing practice. Thus one is not encouraged by the blatant failure 
of the international community or of states with the undeniable power to 
effect rescue to save the Jews (in numerous separate instances), to inter- 
vene with force on behalf of the Armenians, to liberate the oppressed 
black populations of South Africa or Rhodesia, to rescue the Hutu of Bu- 
rundi or the negroid peoples of the Sudan, to aid the Biafrans in their 
struggle for independence, or to mitigate the massacre of Indonesian Com- 
munists. A “right” so little exercised in circumstances where morality, if 
not law, most craves its application is rightly suspect. -The study of when 
the “right” to intervene for humanitarian purposes was and was not asserted 
confirms that if such a right were to receive the sanction of international 
law and international lawyers, it is likely to remain, in the future as in the 
past, the prerogative of a few powerful states. It will also probably con- 
tinue to be exercised by them against weak neighbors whose civilizations 
are held in contempt and under circumstances that have more to do with 
the self-interest of the “liberators” than of the “liberated.” 

In exceptional circumstances—and Bangladesh may turn out to be one 
of those rare cases—a large power may indeed go selflessly to the rescue 
of a foreign people facing oppression. But surely no general law is needed 
to cover such actions. All legal systems provide for mitigating circum- 
stances. Yet, in human experience it has proven wiser to outlaw absolutely 
conduct which, in practical experience, is almost invariably harmful, rather 
than to try to provide general exceptions for rare cases. Cannibalism, 
given its history and man’s propensities, is simply outlawed, while provi- 
sion is made to mitigate the effect of this law on men adrift in a lifeboat. 
The hortatory, norm-building effect of a total ban is greater than that of 
a qualified prohibition, especially at that stage of its legal life when the 
norm is still struggling for general recognition. This is a question of bal- 
ance. So long as the preponderant predictable applications of a proposed 
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exception to the prohibition on unilateral force are socially undesirable — 
and the historical record so indicates—the exception should not be made.® 

(i) Non-Intervention on Behalf of the Jews: The case of the Jews is 
sometimes used by the authorities to distinguish between “intercession” 
and intervention, with the powers’ largely verbal efforts on behalf of the 
oppressed Jews invariably in the former category. Thus, the British and 
Netherlands Governments addressed themselves quite harshly to Maria 
Theresa in favor of the expelled Jews of Prague.® The persecution of 
Romanian Jews elicited a dispatch from Lord Stanley on June 14, 1867, 
to the British representative urging . . . “[YJou will not relax your exer- 
tions to induce the Wallachian Government to protect the Jews from per- 
secution, whatever shape it may assume, or whatever pretence may be 
alleged for it. . . . You will press on the Prince that the attention of Eu- 
rope is directed to the cruelties practised on the poorer Jews in Moldavia, 
and that the impression on foreign Governments will be most unfavourable 
if effectual measures are not taken... .”®’ For the United States, Secre- 
tary of State Fish instructed the U.S. Consul at Bucharest: “You will not 
be backward in joining any similar protest, or other measure which the 
foreign representatives there may deem advisable, with a view to avert or 
mitigate further harshness toward the Israelites. . . .”° In 1902, Secretary 
Hay went so far as to protest against this contrived oppression on the 
perhaps un-American but frank ground that it was driving to our shores 
a horde of immigrants which constituted “the mere transplantation of an 
artificially produced diseased growth to a new place.” The U.S. protest 
was sent to the other powers; in the words of the tactful German Minister 
his government would give it “such consideration as its importance de- 
serves.” 7° 

These ineffectual protestations are typical of the powers’ reactions to 
“barbarous” ™ Russian pogroms of the 1800’s, with the caveat that the 
Department of State instructed its Minister in St. Petersburg to the effect 
that it “would, of course, be inadmissible for the Government of the United 
States to approach the Government of Russia in criticism of its laws and 
regulations, except so far as such laws and regulations may injuriously 
affect citizens of this country. . . .”*? While the United States did at 
least vigorously protest persecutory treatment of U.S. citizens of Jewish 

65 Cf., U.S. v. Holmes, 1 Wall. Jr. 1, 26 F. Cas. 360 (1842) and discussion of this 
point in Franck, Tu STRUCTURE or IMPARTIALITY 52-57 (1968). 
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12 (1867), in Great Britain, 74 PARL. Papers 509 at 522 (1867). 

68 FOREIGN RELATIONS OF THE U.S., 1872, at 691, (1903); Moore, 6 DIGEST OF 
INTERNATIONAL Law 360 (1906). 

89 FOREIGN RELATIONS OF THE U.S., 1902, at 42, 44 (1903). 

70 Ibid., 442. 

71 The adjective is SrowELL’s, supra note 22, at 71. 

72 FOREIGN RELATIONS OF THE U.S., 1880, at 873 (1880). 
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origin in Russia, London did not even deem it prudent to go that far in 
protecting British Jews: “the delicacy of the relations of the European 
powers doubtless made such coöperation impossible. . . .”7* When Rus- 
sian policy proceeded towards the expulsion of a million Jews, Washington 
noted “in a friendly spirit but with much earnestness” * that a “decree 
to leave one country is, in the nature of things, an order to enter another— 
some other.”** Above all, however, Washington wanted it understood 
that: “[h]owever much this Republic may disapprove of affairs in other 
nationalities, it does not conceive that it is its right or province officiously 
and offensively to intermeddle.”*? Even the Kishenef massacres of 1903 
evoked only an unofficial letter from President Roosevelt, albeit one re- 
citing the atrocities and asking the Czar whether he would accept petitions 
from world Jewry, an offer, which, of course, the Czar refused, thereby 
putting an end to the matter.” 

It is worth recalling that these diplomatic gestures were proceeding 
at about the time the United States was preparing to exercise its concern 
for human rights in Spanish Cuba by military invasion. From the legal 
point of view, it was Russia or Romania, if any country, that should have 
been invaded. Political and military realities make this a preposterous 
suggestion, but the same political realities make it unlikely that a law 
on forceful unilateral intervention could ever be both just and effective. 
On balance those waiting to catch the crumbs of human rights from the 
table where the powers feast on self-interest are not likely to be well 
nourished. 

The ineffectual “intercession” policy continued to be the powers’ re- 
sponse to persecution of European Jewry until their virtual extermination 
in the late 1930’s and early ’40s by German, Italian and Romanian author- 
ities.” U.S. diplomatic efforts in the period 1938-39 centered on protesting 
German and Italian racist decrees insofar as they restricted rights of Ameri- 
can citizens of Jewish origin to visit, travel, do business in, or visit “health 
and bathing resorts” in Germany.® As to the overall performance of the 


73 HACKWORTH, 3 DIGEST or INTERNATIONAL Law 640-41 (1942). Secretary Hay 
instructed the U.S. Embassy in St. Petersburg to “make known to His Excellency the 
views of this Government as to the expediency of putting an end to such discrimina- 
tion between the different classes of American citizens on account of their religious 
faith when seeking to avail themselves of the common privilege of civilized peoples to 
visit other friendly countries for business or travel.” YorEIGN RELATIONS OF THE U.S., 
790-91 (1904). The action of the United States eventually in 1911 extended to termi- 
nation of the Treaty of Commerce and Navigation of 1832. 

74 STOWELL, supra note 22, at 73. 

753 FOREIGN RELATIONS OF THE U.S., 1891, at XIII (1892). 

76 Id. 

77 FOREIGN RELATIONS OF THE U.S., 1882, at 451 (1883). 

78 STOWELL, supra, note 22, at 76-78. 

79 3 HackworTu, supra note 73, at 642-47. 

80 Ibid. The reference to laws banning Jews from bathing resorts is at 645-46, 
citing Department of State file 862.4016/2125. For reference to similar ineffectual 
gestures vis-à-vis the Romanian holocaust, cf., Hackwortu, 2 DIGEST or INTERNATIONAL 
Law 152-53 (1941). 
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United States (and all other “civilized” states) the matter is succinctly put 
by Professor Tenzer: 


The facts... are ugly. While the Nazis were announcing their in- 
tentions publicly, and more secretly planning and implementing their 
“final solution” of the Jewish problem, i.e., extermination, the American 
government was aware of the great jeopardy of the European Jews. 
Yet, despite warnings, pleadings, moral appeals, and political threats, 
the United States did virtually nothing to succor the masses of Jews 
being killed by the Nazis.’ 
Even protests were muffled in accordance with the objections of the De- 
partment of State to “intervention.” Gestures were ruled out. When, for 
example, the U.S. Minister in Berlin suggested to President Roosevelt that 
the Nazi regime might be restrained in its Jewish policy by blocking Ger- 
man funds in the hands of the Alien Property Custodian, Secretary Hull 
rejected the idea.® 

The practice of the powers in no way suggests that they recognized a 
responsibility to go to the assistance of the minority most decisively perse- 
cuted in modern times, when there was no direct self-interest at stake. 
Nor can it be said that the powers were powerless vis-à-vis Nazi Germany. 
They simply did not see “humanitarian” issues as important reasons to use 
force against a sovereign state. 

This callousness is not a characteristic solely of superpowers or solely 
of the past. Much more recently, no one was more icily indifferent to the 
Hungarian freedom fighters dying on the streets of Budapest than India’s 
Foreign Minister Krishna Menon, who contemptuously declared: “[W]e 
cannot say that a sovereign Member of this Assembly . . . can be called 
upon to submit its elections and everything else to the United Nations 

. .”88 India could scarcely have invaded Hungary as it did Bangladesh. 
But Delhi could have expended some of the moral prestige it enjoyed in 
the international community on taking the Soviets to task, thereby raising 
some of the “invisible” costs of that draconian operation. Instead, Mr. 
Menon dismissed the Hungarian struggle for independence and self-deter- 
mination as no more than an electoral dispute and so beyond the legitimate 
concern of his country or of the international community. Yet, when India 
saw a chance to partition Pakistan, its representatives went into some detail 
to enlighten the Security Council as to the failure of East Bengali elec- 


81 Tenzer, Review of the Politics of Rescue, 66 Amer. Por. Scr. Rev. 201 at 202 
(1972). The book Tenzer reviews is itself a frightful but well-documented study 
of nonhumanitarian nonintervention at the highest levels of U.S. Government, politics, 
and society: Femnco.p, Tue PoLrrics or Rescue: THE ROOSEVELT ADMINISTRATION 
AND THE Ho iocaust, 1938-1945 (1970). Notably, it is the Department of State 
which is shown most officiously and effectively to have torpedoed all proposals for 
rescue, first with the argument that its Jewish policies were matters internal to Ger- 
many, and later with the argument that rescue was likely to dissipate energies and 
resources from the overall war effort. 

82 FOREIGN RELATIONS OF THE U.S., 1938, at 374 (1955). 

83 FS-II UN GAOR 68 (1956). See also Franck and WEISBAND, supra note 15, at 
58. 
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tions, equating humanitarian and political rights and calling for their in- 
ternational and, eventually, unilateral enforcement; and Soviet Ambassador 
Malik even, in part, sought to justify the Indian invasion on grounds of 
Pakistan’s electoral irregularity. “In view of that expression of will,” he 
said to the Pakistani Ambassador, “as represented by the convincing figures 
of 167 seats in the Parliament of East Pakistan [sic] out of the total of 
330 in the Parliament, why have you decided to deprive these members of 
Parliament of the right that is theirs to exercise the confidence placed in 
them by the people as expressed through their will? Why is it desired 
to deny them the right to work freely in the legislative body?” 8 

The lesson seems all too obvious. When states wish to intervene, they 
will reach for convenient humanitarian justifications that extend from 
genocide to electoral irregularities. When nations wish to avert their eyes, 
even millions dying in concentration camps or under the treads of tanks 
are perceived as merely local problems to be left to those in charge, often 
by states which have themselves pleaded the right of humanitarian inter- 
vention in other instances. Were it otherwise, one might have expected 
India to have been in the forefront of a campaign in the United Nations 
to bring pressure on Uganda to accord humanitarian treatment to persons 
of Asian origin, regardless of their nationality. But, in reality, nations act 
in their own interest. This may be a reality more to be recognized than 
deplored but, through the confusion of selective self-interest with humani- 
tarianism, it is neither deplored nor recognized. 

(ii) Non-Intervention on Behalf of the Armenians: Paralleling the Jewish 
experience with humanitarian intervention is that of the Armenians—his- 
tory’s other thermometer of governmental fervor for human rights. The 
1877 Treaty of San Stefano had provided for Russian occupation of Ar- 
menian parts of Turkey in order to effectuate reforms. This was not, 
however, to last; it was replaced the following year by the Treaty of 
Berlin, which put vague guarantees in place of firm protection afforded by 
occupation. This change obviously had nothing to do with humanitarian 
considerations and everything to do with the balance of power. Thanks 
to this change in policy between 1890 and 1913 the Turks were able to 
massacre approximately 200,000 Armenians. The only intercessions came 
in the form of diplomatic representations and the United States, not being 
a signatory to the Berlin Treaty, did not feel inclined to interfere. Again 
in 1915, massacres broke out. U.S. Ambassador Morgenthau, in Con- 
stantinople, pleaded with the Department of State “to give this matter 
urgent and exhaustive consideration with a view to reaching a conclusion 
which may possibly have the effect of checking this Government and cer- 
tainly provide opportunity for efficient relief which now is not permitted. 
It is difficult for me to restrain myself from doing something to stop this 
attempt to exterminate a race, but I realize that I am here as Ambassador 

£t UN Doe. S/PV. 1608, Dec. 6, 1971, at 102-105. 


85 For discussion of this period cf., STowELL, supra note 22, at 80-85; 1 Soun and 
BUERCENTHAL, supra note 3 at 204-17. 


1973] AFTER BANGLADESH 295 


and must abide by the principles of non-interference. . . 736 Morgenthau 
throughout the ensuing months continued to press for some action, report- 
ing that the “[d]Jestruction of Armenian race in Turkey is progressing 
rapidly.” ** It is estimated that approximately 1,000,000 Armenians per- 
ished in Turkey between 1914 and 1919. 

After the war, Turkey, by the Treaty of Sévres, recognized the inde- 
pendence of a new Republic of Armenia and agreed that the President of 
the United States would establish its exact territorial boundary.®* As after 
the Treaty of San Stefano, however, the provisions were not implemented,®* 
again, in part, out of fear of what was now Bolshevik Russia. By 1923 
a new Treaty of Lausanne ® was concluded with Turkey, this time making 
no provision for the Armenians. According to Secretary of State Hughes, 
“[t]he Allied Powers clearly appreciated that it would be impossible, short 
of armed allied military intervention in Turkey, to impose the Treaty 
of Sévres. It would seem that at no time was such armed allied inter- 
vention seriously considered. ... . It should also be remembered that a 
large part of the distress in the Near East has been caused by encouraging 
action which failed of adequate support. At various times the Armenians 
and Greeks have been encouraged to take up arms, later to be left to 
their own devices.” °* So much for humanitarian intervention on behalf 
of Armenians. 

(iii) Recent Non-Interventions: In the period after 1945, there has been 
no disposition to intervene in most major genocides, nearly all genuine 
massacres, as well as many dramatic denials of self-determination. Thus, 
it is estimated that between 150,000 and 400,000 Indonesian leftists were 
slaughtered without any effective show of international disapproval.®? 
The war against secessionist blacks in the Southern Sudan raged for over 
a decade without provoking much attention, let alone steps in the di- 
rection of humanitarian intervention.” The decimation of several tens 


86 The U.S. Ambassador in Turkey (Morgenthau) to the U.S. Secretary of State, 
Constantinople, Aug. 11, 1915. Foreicn RELATIONS or THE U.S., 986 (1928). 

87 The U.S. Ambassador in Turkey (Morgenthau) to the U.S. Secretary of State, 
Constantinople, Sept. 3, 1915, id. at 988. 

88 Treaty of Sèvres, Aug. 10, 1920, Great Britain Treaty Series, No. 11, Cmd. 964, 
Arts. 88-89. 

89 The U.S. and the Supreme Council of Allied Powers in 1920 extended de facto 
recognition to the Government of the Armenian Republic, 1 Hacxworru supra note 67, 
at 221-29, 9098 LNTS 12 (1924). 

91 Charles E. Hughes, Recent Questions and Negotiations, 18 AJIL 229, 237-39 
(1924). 

92 The New York Times, Aug. 24, 1966, at 1. Thus, when the new government 
of Indonesia announced its desire “to reswne full cooperation with the United 
Nations,” there were no objections in the General Assembly to this course of action. 
3 UN Monruty Curonicte 11-12 (No, 9, Oct. 1966). 

®3 The most international attention these hostilities received was on the occasion of 
the arrest and trial in the Sudan of the German mercenary Rolf Steiner. At a rally 
in Khartoum, in January 1971, Mr. Diallo Telli, the Secretary-General of the Organi- 
zation of African Unity is reported to have felt called upon to describe the arrest as 
“one of the greatest victories achieved by Africa.” 8 Arnica Researca BuLL., (P.S. & 
C.) 2000 (1971). 
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of thousands of Tutsis in Rwanda and, more recently, of much larger num- 
bers of Hutus in Burundi have by turns been ignored and denied. Insofar 
as there has been any tendency to intervene, it has been by the Zaire Gov- 
ernment which sent troops to secure the position of the Burundi authorities 
which then allegedly began in earnest the extermination of Hutus.** The 
Kashmir and Naga repressions by India have scarcely raised an inter- 
national eyebrow and the Indians, with impunity, have been able to scorn 
the one international presence—the U.N. military observers who are sup- 
posed to supervise the old truce line. These repressions of political free- 
dom in Kashmir and elsewhere in India scarcely make more convincing 
New Delhi's role as a disinterested champion of principles of freedom and 
self-determination beyond its boundaries. 

If there is, indeed, an historic international “right” of forceful humani- 
tarian intervention, that will also come as a surprise to Biafrans, Rhode- 
sians, and South Africans. “The situation in Biafra,” according to Pro- 
fessor Lillich, “is one that would have been ideal for collective humani- 
tarian intervention of the nineteenth century type. . . . The doctrine of 
humanitarian intervention seems to be designed perfectly for this situa- 
tion, and it should have been invoked long before now.” ®* From a hu- 
manitarian perspective, few can quarrel with this observation. But others 
have evidently thought the Biafran uprising less ideal for intervention. In 
the first place, a study of the pattern of behavior of African states in the 
postindependence period, while showing some proclivity to intervene in 
rebellions that have as their objective a change in regime for the country 
as a whole, as in the support given by radical African regimes to the 
Gbenye revolt against the Tshombe regime in Leopoldville, also reveals far 
less inclination to support sectional revolts seeking regional secessions such 
as in Katanga, the South Sudan, or the Northern Frontier District of Kenya.®* 
In the case of Biafra, the Ibos could indeed claim to be, in every way, 
viable as a separate, progressive nation. That this was their desire could 
scarcely be doubted on the evidence of three years’ determined warfare. 
Yet only four African states (Tanzania, Zambia, Gabon, and Ivory Coast) 
came to Biafra’s side even to the limited extent of diplomatic recognition. 
The Conference of African Heads of State firmly took its stand for a united 
Nigeria.°* Outside black Africa, it was self-interested South Africa and 


94 Cf, The New York Times, June 3, 1972, at 1, 10. The Secretary-General did, 
eventually, dispatch a special messenger to Burundi from June 22-28 in order to ex- 
amine the “staggering” crisis with a view to assessing the country’s need for humani- 
tarian assistance. Press Release SG/1768-IHA/133. 

95 Cf., The New York Times, June 10, 1972, at 3. 

R. Lillich, Intervention to Protect Human Rights, 15 McG L. J. 205 at 216 
(1969). 

97 This useful distinction is developed in Matthews, Domestic and Inter-State Conflict 
in Africa, 25 Int. Journar 459, 466-68 (1970). 

98 Resolution passed by the Organization of African Unity Heads of State, Kinshasa, 
Sept., 1967, 6 ILM 1243 (1967); 4 Arnica Reseancu BuLL. (P.S. & C.) 856 (1967). 
Resolution passed by the Heads of State, Algiers, Sept, 1968, 5 Arnica RESEARCH 
Buu. (P.S. & C.) 1174 (1968). 
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Portugal which covertly sided with the secessionists in an effort to divide 
Africa’s largest, potentially most powerful opponent of colonialism and 
apartheid. The Soviets and British, with the approval of other African 
countries, aided the Federal Government to suppress the Biafrans.*° 

Other facts about the Nigerian civil war are not, however, so clear. In 
a number of credible instances, neutral observers have disputed Biafran 
claims of deliberate, methodical atrocities 1 although on occasion markets, 
hospitals, and schools were bombed, probably accidentally and certainly 
by both sides. These incidents do not, however, amount to a clear-cut 
case for outside military intervention on either side. The dynamics of 
the Biafran war also demonstrated what had already become apparent 
in the U.N. Congo Operation, that there is no such thing as a neutral hu- 
manitarian intervention. When the momentum was at last with the forces 
of Lagos, those groups which advocated a humanitarian interposition be- 
tween the forces were like neutrals intervening in a fight between a cat 
and a canary. However admirable and impartial in intent, such an inter- 
vention inevitably favors the weaker party. The African states overwhelm- 
ingly supported Nigeria in rejecting such “neutral” humanitarian operations, 
whether from relief organizations, individual states, or U.N. agencies. 

All this was recalled by Ambassador Akwei of Ghana during the Bangla- 
desh debate in the General Assembly: 


It is not for us to dictate to Pakistan what it should or should not do. 
We can offer advice; we can offer friendly intimations and hints, but 
we have to respect the sovereignty and the territorial integrity of 
every State Member of this Organization. This is one of the most fun- 
damental principles which have been accepted by the Organization of 
African Unity. The Organization of African Unity knows that once 
intervention in the affairs of a Member State is permitted, once one 
permits oneself the higher wisdom of telling another Member State 
what it should do with regard to arranging its own political affairs, 
one opens a Pandora’s box. And no continent can suffer more than 
Africa when such a principle [of nonintervention] is thwarted.*™ 


Whatever the desired outcome of the Biafran crisis might have been, 
the actual outcome demonstrates once again the unwillingness of the 
smaller, newer states, any more than the older powers, to bind themselves 
in principle to a norm of conduct based on any “right” of forceable hu- 
manitarian intervention. 

The current attitude of Western liberal democracies is perhaps best 
demonstrated by the failure to intervene by effectively enforced sanctions, 

99 On June 11, 1968, under pressure in the Commons, the British Foreign Secretary 
said that the Government would not unilaterally halt its arms supplies to Nigeria. 766 
Parr. Dee., H.C. (5th ser.) 38 (1968). Similarly the USSR pledged that, in opposition 
to “attempts to dismember . . . Nigeria,” the Soviet Union would “continue to render 
it support in its independent national development. ...” 5 Arnica Reszarcu BULL, 
(P.S. & C.) 1127 (1968). 

100 Cf., The New York Times, Oct. 11, 1968, at 3; id. Oct. 23, 1968, at 4; id. Jan. 17, 
1970, at 1 and 8; id. April 20, 1970, at 18; id. Oct. 1, 1970, at 3. 

101 Ambassador Akwei (Ghana), UN Doc. A/PV.2002, Dec. 7 1971, at 31. 
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let alone by force, in favor of some fifteen million Africans brutally denied 
civil, economic, political, educational, and social rights in Southern Africa. 
Despite mandatory resolutions of the Security Council +°? Japan, Germany, 
and France continue to do business with the area, while the United States 
now imports Rhodesian minerals openly.*** The use of force against the 
handful of whites in Rhodesia was early ruled out by then-Prime Minister 
Harold Wilson *** on “kith-and-kin” grounds. What makes this nonuse 
of force all the more striking is that the legal objections against interven- 
tion can scarcely arise vis-à-vis Rhodesia, which the world continues to 
acknowledge, de jure, to be a British possession.1* 


102 See on South Africa, S.C. Res. 181( 1963), Aug. 7, 1963, 18 SCOR, Res. anp DEC., 
at 7, UN Doc. S/INF/18/Rev. 1 (1963) solemnly calling upon “all States to cease 
forthwith the sale and shipment of arms, ammunition of all types and military vehicles 
to South Africa,” and Res. 181(1964), June 18, 1964, 19 SCOR Res. anp Dec., at 13, 
UN Doc. S/INF/19/Rev. 1 (1964) adding “equipment and materials for the manu- 
facture and maintenance of arms and ammunition in South Africa” to the range of 
proscribed items. On South West Africa, see Res. 269(1969), Aug. 12, 1969, 24 SCOR, 
Res, anp Dec., at 2, UN Doc. S/INF/24/Rev. 1 (1969) calling “upon all States to 
refrain from all dealings with the Government of South Africa purporting to act on 
behalf of the Territory of Namibia” and Res. 276(1970), Jan. 30, 1970, 25 SCOR, 
Res. anp Dec., at 1, UN Doc. S/INF/25 (1970); Res. 283(1970), July 29, id. at 2; 
and Res. 301( 1971), Oct. 20, 1971, 26 SCOR, Res. anp Dec., at 7, UN Doc. S/INF/27 
(1971). And on Rhodesia, see Res. 232(1966), Dec. 16, 1966, 21 SCOR, Res. AND 
Dec., at 7, UN Doc. S/INF/21/Rev. 1 (1966); Res. 253(1968), May 29, 1968, 23 
SCOR, Res. ann Dec., at 5, UN Doc. S/INF/23/Rev. 1 (1968); and Res, 314, Feb. 28, 
1972, UN Doc. S/RES/314 (1972), imposing extensive economic sanctions on Rhodesia. 

103 Cf, the recent U.S. legislation purporting to permit the importation of certain 
strategic materials, notably chrome ore, from Rhodesia in defiiance of the above-cited 
resolutions (the “Byrd Amendment,” Military Procurement Act of 1971, P.L. 192-156 
§503, amending Strategic and Critical Materials Stock Piling Act, 50 U.S.C. §98~-98h). 
See also G. Arnold, “Sanctions Against Rhodesia 1965-1975,” The Africa Bureau 
(1972). 

104 See Statement by Prime Minister Wilson in Accra, Ghana, Oct. 31, 1965, 11 days 
before Rhodesia’s unilateral declaration of independence, The Times (London), Nov. 1, 
1965, at 6 and in the Commons the following date; id., Nov. 2, 1965, at 14. 

105 One other line of cases is worth mentioning. During the past few years, diplo- 
matic personnel have unfortunately tended to become pawns in the domestic strife 
of a number of countries, chiefly Latin American but also including Turkey, When a 
diplomat is kidnapped, his country generally has the option of buying his life from 
the kidnappers. Such payment is clearly humanitarian in that it saves the diplomat’s 
life. It is also interventionary because payment helps the cause of the revolutionaries. 
Rescue through ransom has consequently, for the most part, been spurned by the am- 
bassadors’ governments, precisely on the ground that such payment would encourage 
the instant and future kidnappers and thus constitute intervention in the affairs of the 
state in which the kidnapping occurred. For U.S. refusal to see its nationals’ lives 
spared at the cost of encouraging kidnappings, cf. The New York Times, Aug. ll. 
1970, at 3. In the case of the kidnapped British Ambassador to Uruguay, the British 
Foreign Minister stated: “Her Majesty’s Government will not surrender to blackmail. . . .” 
Verbatim Service, London Press Service, 245/71, 2nd August 1971. “In the discussions 
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809 Parr. DeB., H.C. (5th ser.) 76-77 (1971). Implicit in this is a recognition that 
interventions which save lives may yet be undesirable if they interfere with the rights 
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(c) Resolutions, Conventions, and Declarations of the United Nations 


Neither the historic nor the contemporary practice of nations in the 
least sustains the proposition that there is a general right or conventional 
practice on the part of a state to use military force to intervene for gen- 
uinely humane purposes. Similarly, none of the resolutions, declarations, 
or conventions on human rights in any way purports to extend this right. 
On the contrary, the United Nations has made it clear that any such uni- 
lateral use of force is wholly illegal. 

The basic U.N. instruments on human rights are well known and ex- 
haustively discussed elsewhere. Among these are the Universal Declara- 
tion of Human Rights, the International Covenant on Economic, Social 
and Cultural Rights, the International Covenant on Civil and Political 
Rights, the Proclamation of Teheran, the International Convention on the 
Elimination of All Forms of Racial Discrimination, the Convention on the 
Prevention and Punishment of Genocide, the Convention on the Political 
Rights of Women, and the Declaration on the Granting of Independence 
to Colonial Countries and Peoples.” Although all of these purport to 
create or confirm “rights” and some make an effort to provide for a measure 
of international surveillance, none of these conventions provides for col- 
lective, let alone unilateral, military enforcement. This would suggest 
to most observers that no such enforcement was intended. 

The countervailing view is that rights, like those in the human rights 
covenants, cannot be presumed to have been created without an effective 
remedy. The failure of the international community to establish effective 
collective enforcement thus could be taken to mean that it was intended 
to leave enforcement measures to states or groups of states acting on 
their own discretion. This interpretation is implicit in the arguments of 
Professors McDougal and Reisman,!® who note that the Charter and the 
various human rights instruments call for individual and collective action 
to carry out their purposes. However, “individual” action in this context 
clearly means self-enforcement by those who adhere to the instrument, not 
enforcement by states against one another. This latter meaning would 











of a sovereign state. Equally implicit is an understanding that even legitimate rescue, 
while saving life in the short run, may have Jong term consequences that are un- 
acceptable from every point of view, including the humanitarian. If, for example, the 
effect, in one way or another, is to encourage an escalation of violent behavior in 
general, then an intervention which may save lives in one instance may cost far more 
lives in the future. It is, of course, easier to make this assertion in instances where 
only one, or a handful, of lives are at stake. Nevertheless, it is instructive to contrast 
the growth of hijacking, where short-run humanitarian considerations have been heeded 
more often. 

108 See Sonn & BUERGENTHAL supra note 3 which is the outstanding contribution 
to this subject. 

107 The texts of all these instruments, together with the resolutions approving them 
where appropriate, are conveniently collected in 3 Sonn & BUERGENTHAL, supra note 3. 
See also I. Brownie, Bastc DOCUMENTS IN INTERNATIONAL Law (2nd ed, 1972). 

108 Response, supra note 41, at 438, 442-44. 

109 Art. 56 of the Charter states: “All Members pledge themselves to take joint and 
separate action in cooperation with the Organization for the achievement of the purposes 
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totally contravene the basic purpose of the United Nations, which is to 
limit the unilateral use of force by states to cases of self-defense against 
an armed attack. 

It seems clear that the drafters of human rights covenants did not in- 
tend to create rights that could be enforced unilaterally by the military 
force of the stronger nations.**® Those who hold the contrary view should 
understand that a probable result of inventing a remedy the parties did 
not intend could be to bring to a standstill the entire, fragile process of 
defining human rights. 

A second, more reasonable deduction from the lack of provision for col- 
lective military enforcement in the resolutions, declarations, and conven- 
tions is that it continues to be assumed by the parties that, whenever 
such force is warranted and feasible, it could be applied by the Security 
Council acting under Chapter VII, after a determination that the violation 
constitutes a threat to the peace. ‘True, the Security Council is con- 
strained by the veto. But in this as in other cases, the veto serves the 
deliberate and valid purpose of ensuring that well-intentioned but untena- 
ble moves do not accidentally trip the world into the great abyss. Nothing 
would be a more foolish footnote to man’s demise than that his final de- 
struction was occasioned by a war to ensure human rights. 


set forth in Article 55” which enumerates economic and social goals. It is scarcely worth 
citing authorities for the self-evident proposition that this provision is not an invitation 
to members to attack fellow members to secure such objectives as “higher standards of 
living,” “full employment,” “cultural cooperation,” nor even “respect for, and observance 
of, human rights and fundamental freedoms” (Art. 55). 

110 The Universal Declaration, indeed, in its preamble, specifies “teaching and edu- 
cation” as the means of promoting its goals, and there is provision for reporting and 
recommendations on progress to and by international bodies (Arts. 18-23). The Inter- 
national Covenant on Civil and Political Rights provides for a Human Rights Com- 
mittee (Art. 28) whose sole mandatory power is to receive from governments reports 
on their own progress towards implementation, to study these reports, and to transmit 
“general comments thereon” (Art. 40). In addition, the Committee may be granted, 
optionally, the power to hear and attempt to reconcile complaints from other states 
(Art. 41) or from individuals (Optional Protocol to the International Covenant on 
Civil and Political Rights). 

The Genocide Convention obliges the parties to “prevent and to punish” genocide 
(Art. I) but makes no provision for unilateral enforcement by one state against another. 
Art. VI does state that: “Persons charged with genocide ... shall be tried by a 
competent tribunal of the State in the territory of which the act was committed, or 
by such internaional penal tribunal as may have jurisdiction with respect to those 
Contracting Parties which shall have accepted its jurisdiction.” In the event enforce- 
ment is necessary, “Any Contracting Party may call upon the competent organs of the 
United Nations to take such action under the Charter of the United Nations as they 
consider appropriate” (Art. VIII) and, in the event of a dispute, it shall be submitted 
to the International Court (Art. IX). These procedures may not be working, but they 
do not leave room for unilateral self-help. In only one instrument is the door to uni- 
lateral enforcement left ajar. The Proclamation of Teheran states regarding the crime 
of apartheid that it “is therefore imperative for the international community to use 
every possible means to eradicate this evil. The struggle against apartheid is recog- 
nized as legitimate” (para. 7). “Every means” and “struggle” appear to encompass 
OAU African liberation. 
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The intention to prevent unilateral intervention has been spelled out 
repeatedly by the United Nations. As part of the preparation for the 
peacetime successor to the wartime alliance, the Carnegie Endowment’s 
report on The International Law of the Future declared: “Each State has 
a legal duty to refrain from intervention in the internal affairs of any other 
State.” 11! Explaining this statement, the authors noted that the “[p]rinciple 
would reaffirm a precept of the existing law. It would condemn any 
State’s acting on its own authority to intervene in the internal affairs of 
any other State.” The authors took into account the problem of state vio- 
lations of basic rights. “It would not preclude action taken on behalf of 
the Community of States and with the mandate of a competent agency of 
the Community of States, in the event that conditions prevailing in a 
State’s territory should be found to menace international peace and or- 
der.” 4° It is this exact principle which has been embodied in the Charter, 
and in U.N. actions such as the resolution passed by the first General As- 
sembly recommending to members the collective withdrawal of their am- 
bassadors and ministers to Madrid ™ as well as in resolutions imposing 
sanctions on South Africa and Rhodesia." The General Assembly has also 
expressed its collective concern at alleged violations of human rights in 
Bulgaria, Hungary, and Romania and requested an advisory opinion thereon 
from the International Court.’ But by far the most forceful U.N. inter- 
vention in the domestic affairs of a member has been the ONUC operation 
which, however, far from elevating the human rights and self-determination 
perspective, saw an international military force used to put down the 
secessionist movement in Katanga. According to Dr. Higgins: “It is sig- 
nificant that the first resolution to be passed on the Congo during the 
Acting Secretary-Generalship of U Thant . . . condemns the secessionist 
activity of Katanga per se, and not merely in the light of the foreign in- 
tervention in that province.” “° 

Again, the General Assembly on December 21, 1985 passed the “Declara- 
tion on the Inadmissibility of Intervention” which declares its deep concern 
at “the increasing threat to universal peace due to armed intervention and 
other direct or indirect forms of intervention threatening the sovercign 
personality and the political independence of States” and holds that “armed 
intervention is synonymous with aggression” and “a violation of the Charter 
of the United Nations.” The resolution condemns armed intervention “for 
any reason whatsoever” and brooks no exceptions, not even for the pro- 


111 The International Law of the Future: Postulates, Principles and Proposals, Car- 
negie Endowment for International Peace, 38 AJIL Supp. 41 at 76 (1944). 

112 Ibid. See also WHITEMAN, 5 DIGEST oF INTERNATIONAL Law 328f (1965). 

118 G.A. Res. 39(1), Dee. 12, 1946, UN Doc. A/64/Add. 1, at 62 (1946). 

114 For a full review of these efforts vis-a-vis South Africa, cf. 5 WHITEMAN, supic 
note 112, at 364-77. 

115 G.A. Res. 294(IV), Oct. 22, 1949, UN Doc. A/1251 and Corrs. 1 and 2, at 16 
(1949). 

116 Hiccins, THE DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE POLITICAL 
ORGANS oF THE Unrrep Nations, 230 (1963). 
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tection of human rights." It is not easy to be clearer than this; and this 
clarity is not obscured by the addition of a paragraph reiterating the ob- 
ligation of states to respect the right of self-determination and human 
rights. 

U.N. activity has undoubtedly strengthened and specified the vague 
field of human rights, while transforming the principle of self-determina- 
tion, at least as regards colonies, into a substantive right. But the violation 
of a right, except in a community of savages, does not automatically give 
rise to a right to obtain redress by countering the illegal act with another 
illegal act. Self-help is the exceptional remedy, not the norm. So with 
international law. In the Corfu Channel case,"® the International Court 
held that “Albania is responsible under international law for the explosions 
which occurred . . . in Albanian waters” due to the mining of the Chan- 
nel, but it also denied that Britain had the right to take unilateral action 
by way of employing warships to sweep Albanian waters. The Court was 
quite specific in dismissing the assertion of the “alleged right of inter- 
vention as the manifestation of a policy of force, such as has, in the past, 
given rise to most serious abuses and such cannot, whatever be the present 
defects in international organization, find a place in international law. 
Intervention is perhaps still less admissible in the particular form it would 
take here; for, from the nature of things, it would be reserved for the 
most powerful States, and might easily lead to perverting the administra- 
tion of international justice itself.” 121 Wise words these are and as rele- 
vant to law and policy today as they were in 1949.12 


(d) The Law of Forceful Intervention and the Requisites of International 

Policy: Guides to Futurology 

The preceding study indicates the following: (1) A law of human rights 
is gradually being formulated and has reached the stage of rudimentary 
international enforcement through reporting, investigation, debate, con- 
demnation, and, on rare occasions, resolutions imposing economic and 
other sanctions. (2) The use of the military by a state or bloc of states 
to enforce human rights, prevent inhumane activities, or to ensure self- 
determination in other states, outside the framework of the United Nations, 
is not sanctioned in historic or contemporary practice; on the contrary, the 
balance of practice is clearly on the side of abstention. This abstention 
is particularly notable in situations where the genuine humanitarian needs 
seem greatest. (3) The Charter, decisions, and recommendations of the 
United Nations also in no way authorize military intervention, unilaterally 
or by blocs, for humanitarian purposes. Moreover, inter se, the instru- 


11 G.A. Res. 2131 (XX), Dec. 21, 1965, 20 GAOR, Supp. 14, at 11-12., UN Doc. 


A/6014, 118 Jd, Art. 6 
119 Corfu Channel Case, Judgment of April 9th, 1949: [1949] ICJ Rer., 4. 
120 Id. 23. 121 Id. 35. 


122 For an account of the even more vigorous prohibition of intervention in the 
Americas for humanitarian or any other reasons, cf. 5 Hackworts supra note 73, at 
462-70; 5 WuirEMAN, supra note 112, at 409-59; 2 SOHN & BUERCENTHAL, supra note 
3, at 1480-1677; Cabranes, supra note 18, at 1147; Clayton, supra note 17, at 36, 53-61. 


1973] AFTER BANGLADESH 303 


ments establishing the regional organizations purport to prohibit such 
intervention," 

International law is not static. The Bangladesh case is an instance, by 
far the most important in our times, of the unilateral use of military force 
justified inter alia, on human rights grounds: and India succeeded. Inter- 
national law, as a branch of behavioral science, as well as of normative 
philosophy, may treat this event as the harbinger of a new law that will, 
henceforth, increasingly govern interstate relations. Perhaps India’s ex- 
ample, by its success, has already entered into the nations’ conscious ex- 
pectations of future conduct. 

This places responsibility on international lawyers, particularly on those 
who counsel governments, educate publics, and interpret events in print. 
On the one hand, international lawyers must not be slow to accept changes 
which are actually occurring; neither should they faddishly accept as law 
any event merely because it has occurred. International law includes 
but is also both more and less than the total of successful initiatives by 
states. The international lawyer must impose on events his historical sense 
of their meaning and relationship to other events; he must also bring to 
bear a sense of policy perceived from the perspective of mankind. 

In our opinion this perspective is succinctly and accurately stated by 
Professor Eugene Rostow: 


The formal structure of the international state system is built on the 
principle that each state is autonomous and independent, and has the 
right in its internal affairs to be free from acts of coercion committed 
or assisted by other states. This rule is basic to the possibility of in- 
ternational law. It does not, of course, qualify the freedom of the 
inhabitants of any state to press for social or political change within 
that state by any means open to them. Indeed, coups detat happen 
at the average rate of two a month in international society today, and 
other forms of serious domestic turbulence are even more commonplace. 
But the rule codified in the Charter does distinguish internal processes 
of social change, whether democratic or violent, from the international 
[i.e. unilateral] use of force. What the Charter prohibits is aggres- 
sion, not revolution. In the absence of compulsory procedures for 
accomplishing peaceful change, men heatedly claim the right to use 
international force to remedy what they regard as injustice enshrined 
in the pattern of history. Some popular sentiment supports the view. 
But, as Dr. Brownlie concludes, “there is even greater agreement and 
community of interest behind the proposition that, in the era of nuclear 
and thermonuclear armament, self-help involves intolerable risks.” +4 


Naturally, risks are minimized when action is taken by a concert of 
powers, but such a concert (as in nineteenth century Europe) must not 


123 See Arts. 15 & 17 of the Charter of the OAS, 119 UNTS 48 (1948) (Arts. 18 
& 20 of the Revised Charter, Pan-American Union T.S., No. 1-13; OAS Official Rec- 
ords, OEA/SER.A/2 (1967)); Art. 8 of the Treaty of Friendship, Co-operation and 
Mutual Assistance (Warsaw Pact), 219 UNTS 3, 25 (1955); Art. 3 of the Charter 
of the OAU, 479 UNTS 39, 71 (1963). 

124 Eugene Rostow, In Search of a Major Premise: “What is Foreign Policy For?,” 
Rounp TABLE, April 1971, 239, at 242, published in Peace m THE BALANCE 35-36 
(1972). The final quotation is from BRowNLIE, supra note 17 at 436, 
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be confused with the servile clusters that have in the past two decades 
served to minister absolution to what were essentially dangerous unilateral 
interventions by superpowers. If, on the other hand, a genuine concert of 
major powers were able to agree on a forceful intervention—as, for a time, 
they might be said to have done in the early phases of the U.N. Congo 
Operation—then there is no reason why they cannot work through Chapter 
VII of the Charter. 

Professor Rostow speaks of the risk of nuclear war entailed in a general 
law permitting self-help. The even greater risk, in our opinion, is that 
in a system of superpowers and of steeply graduated levels of power in- 
equality among states in general, a law derived from the Bangladesh prece- 
dent is an unlimited fiat for larger states to oppress their smaller neighbors. 
This is practically inevitable so long as there is no impartial international 
supervision to establish the facts in a dispute prior to any unilateral use 
of force in the name of humanitarian relief. History shows that when the 
humanitarian justification has been invoked, it has mostly been under 
circumstances in which there is at least a strong suspicion that the facts 
and usually the motive, were not as alleged. 

Moreover, unilateral enforcement of human rights is likely dangerously 
to contrapose even honest nations acting on confirmed data because enu- 
merated human rights still mean quite different things to different societies. 
As Professor Tunkin has recently pointed out, while nations of different 
ideology may agree on what facts constitute a violation of a duty not to 
place nuclear weapons in outer space, there can be little agreement on 
what acts violate “justice” or “democratic development.” 5 Even the 
term “genocide” has become a carrier of ideological freight. Think of the 
“genocide” allegedly being perpetrated against Ukrainian nationalism 12° 
or, according to a 1971 group of New York Urban Fellows, the “genocide” 
of the U.S. Government against the urban poor." Any rule permitting 
the unilateral use of force to prevent genocide or protect justice and demo- 
cratic development is an invitation to big power intervention on the op- 
posite sides of a wide range of domestic disputes. 

Yet we freely admit that we can imagine situations in which a hu- 
manitarian rescue would be highly desirable. With Churchill, we can 
visualize wanting our country to “fight the menace of tyranny for years, 
and if necessary alone.” Undeniably, there are circumstances in which 
the unilateral use of force to overthrow injustice begins to seem less wrong 
than to turn aside. Like civil disobedience, however, this sense of su- 
perior “necessity” belongs in the realm not of law but of moral choice, 
which nations, like individuals, must sometimes make, weighing the costs 
and benefits to their cause, to the social fabric, and to themselves. 

Of course such cases of extreme necessity could be captured in a codi- 


125 Tunkin, International Law and Ideological Struggle, Inv. Arrams (Moscow) 25 
at 27 (1971). See also Szaso and Kovacs, Sociauisr Concerts or Human Ricuts 
(1966). 

126 Cf, The New York Times, June 7, 1972, at 7. 

127 Tenzer, supra note 81, at 201. 
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fied exception to the rule against the unilateral use of force by states. 
We are, however, opposed to such an exception because: (1) the general 
rule is already so shaky that it needs reenforcement, not further caveats; 
(2) the facts do not indicate the existence of conditions warranting the 
incorporation of exceptions to a general prohibition. 

The justification for legislative caveats are: (1) that they can be clearly 
and narrowly defined; (2) that they set out a course of conduct which 
it is desirable to permit and which occurs, or is likely to occur, frequently; 
(3) that the absence of such a caveat is likely to work severe hardship on 
innocent parties. 

We believe that the preceding analysis indicates that, regarding the 
law prohibiting unilateral use of force, these justifications for a caveat are 
not present: (1) that a usable general definition of “humanitarian inter- 
vention” would be extremely difficult to formulate and virtually impossible 
to apply rigorously; (2) that the kind of unilateral military intervention 
which has occurred in the past is usually not to be encouraged, that those 
kinds of intervention which it would be desirable to encourage have for 
reasons of self-interest almost never occurred in the past and that this 
pattern is unlikely to be altered by a change in the law; and (3) that there 
are virtually no penalties presently inflicted, or likely to be inflicted, by 
the international system on states which engage, or might engage, in dis- 
interested, neutral, and effective interventions that achieve limited ob- 
jectives generally perceived as desirable in specific, adequately proven 
circumstances. 


EDITORIAL COMMENT 


IN-FLIGHT Crime AND UNITED STATES LEGISLATION 


Little notice appears to have been taken by international law scholars 
of the Act of Congress approved on October 14, 1970, which is entitled 
“An Act to Implement the Convention on Offenses and Certain Other Acts 
Committed on Board Aircraft, and for Other Purposes.” * Yet, besides 
radically changing U.S. law defining jurisdiction over crimes committed 
on board aircraft in fight, this statute has some interesting implications for 
the international law of criminal jurisdiction. 

Until 1950, there was no federal statutory law specifically applicable to 
ordinary crimes alleged to have been committed on board aircraft and 
little or no interest in enacting such law. Crimes on board aircraft in flight 
were rare. In that year, however, a federal district court in New York 
found that it had no jurisdiction in U.S. v. Cordova, a case of alleged 
assault committed by an American citizen on board an aircraft of U.S. 
nationality over the high seas with New York as the place of first landing.? 
This decision led to the enactment in 1952 of an amendment of the U.S. 
Code which inserted a new subsection in Title 18, section 7, adding to 
the definition of the term “special maritime and territorial jurisdiction of 
the United States,” as used in that title, the following: 


(5) Any aircraft belonging in whole or in part to the United States, 
or any citizen thereof, or to any corporation created by or under the 
laws of the United States, or any State, Territory, district, or posses- 
sion thereof, while such aircraft is in flight over the high seas, or over 
any other waters within the admiralty and maritime jurisdiction of 
the United States and out of the jurisdiction of any particular State. 


This jurisdiction extends to the common crimes enumerated elsewhere in 
Title 18 and would have covered a situation like that in the Cordova case. 
But it does not cover crimes committed on board American aircraft above 
the territory of a foreign state, above land not under the sovereignty of 
any state (terra nullius) such as Antarctica, or even above the United 
States. On the other hand, the asserted jurisdiction is based on the na- 
tionality of the owners of the aircraft rather than on registration under 
U.S. law. The United States might thus attempt to exercise jurisdiction 
over acts committed outside the United States on board foreign aircraft 
owned only in part by American citizens. The contacts between the al- 


1 P.L. 91-449, 84 Stat. 921, 49 U.S.C. § 1472(i-k) (1970 ed.). 

2 89 F. Supp. 298 (E.D. N.Y. 1950), 45 AJIL 373 (1951). 

3 66 Stat. 589. 

4In the latter case, however, the criminal jurisdiction of the subjacent state of the 
Union, district, or possession might be exercised. Cf. Grace v. MacArthur, 170 F. 
Supp. 442 (E.D. Ark. 1959), and see generally DEF. Brutyou, Am Law (Ist ed. 
1963), ch. 10. 
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leged crimes and the interests of the United States might be rather tenuous 
in such situations. In international law, the validity of such claimed juris- 
diction is not entirely clear. 

More sweeping legislation was enacted in 1961 in some haste after a 
series of hijackings of American planes to Cuba. This legislation, which 
amended the Federal Aviation Act of 1958, in addition to making “air- 
craft piracy” (hijacking) a federal offense punishable by severe penalties 
including death, contained the following more general provision: 


(k)(1) Whoever, while abroad an aircraft in flight in air commerce, 
commits an act which, if committed within the special maritime and 
territorial jurisdiction of the United States, as defined in section 7 
title 18, Unitcd States Code, would be in violation of sections 113, 114, 
661, 662, 1111, 1112, 1113, 2031, 2032, or 2111 of such title 18 shall 
be punished as provided therein.® 


In the Federal Aviation Act, the term “air commerce” includes “foreign 
air commerce” which is defined as 


the carriage by aircratt of persons or property tor compensation or 
hire, or the carriage of mail by aircraft, or the operation or navigation 
of aircraft in the conduct or furthcrance of a business or vocation, in 
commerce between, respectively, ...a place in the United States and 
any place outside thereof. . . .* 


This legislation, therefore, seemed to effect an extension of the criminal 
jurisdiction of the United States to include certain offenses committed by 
foreign nationals against other foreign nationals on board foreign aircraft 
above the territory of a foreign state or the high seas, possibly even in 
flight between two foreign countries and not directly bound for the United 
States.’ On the other hand, it left outside the jurisdiction of the United 
States offenses committed by non-military personnel in U.S. military air- 
craft flying over foreign territory or even over the territory of the United 
States.2 Yet thousands of such personnel (dependents, government em- 
ployees, disaster victims, and others), including some foreign nationals, 
fly every year in aircraft operated by U.S. Military Airlift Command 
(MAC) and other air transport components of the U.S. armed forces. It 


875 Stat. 466, 49 U.S.C. § 1472 (1964 ed.). The crimes specified in the enumerated 
sections of Title 18 are assault, maiming, larceny, receiving stolen goods, murder, 
manslaughter, attempt to commit murder or manslaughter, rape, carnal knowledge, and 
robbery; they are identical with the crimes covered under Title 18, section 7, of the 
Code (see above). In addition, 49 U.S.C. § 1472 (k)(2) (1964 ed.), by reference 
to District of Columbia Code, § 22-1112, covers “lewd, indecent, or obscene acts,” 
as there defined. 49 U.S.C. § 1472(j) (1964 ed.), furthermore, provides for punish- 
ment of interference with flight crew members or flight attendants, as defined. 

6 49 U.S.C. § 1801(4) and (20) (1964 ed.). 

7 For a full analysis and critique of this legislation and its ramifications, see Mendel- 
sohn, In-Flight Crime: The International and Domestic Picture Under the Tokyo Con- 
vention, 53 Vircmnta L, Rev. 509 (1967). See also H.R. Rep. 91-1535, 91st Cong., 
2d Sess, 2 (1970). 

8 See H.R. Rep. 91-1535, loc. cit. supra note 7. Jurisdiction over U.S. military per- 
sonnel is established by the Uniform Code of Military Justice. Non-military personnel 
on board U.S. military aircraft in flight over the high seas are subject to U.S. juris- 
diction under the 1952 act, see text at supra note 3. 
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also left outside U.S. jurisdiction crimes committed in flight above foreign 
territory if the flight was not in “air commerce” (@.g., a pleasure flight of 
a privately owned small aircraft registered in the United States). 

In the meantime, the Legal Committee of the International Civil Avia- 
tion Organization was slowly working on a projected international con- 
vention concerning crimes committed on board civil aircraft. Its work 
culminated in the adoption in 1963 at a conference in Tokyo of the Con- 
vention on Offences and Certain Other Acts Committed on Board Aircraft. 
The most important provision of the Convention for our purposes is Ar- 
ticle 3: 


1. The State of registration of the aircraft is competent to exercise 
jurisdiction over offences and acts committed on board. 


2. Each Contracting State shall take such measures as may be neces- 
sary to establish its jurisdiction as the State of registration over offences 
committed on board aircraft registered in such State. 


3. This Convention does not exclude any criminal jurisdiction exer- 
cised in accordance with national law.’ 


Under this provision, a contracting state has both the right and the duty 
“to establish” its jurisdiction over offenses committed on board aircraft of 
its registration,” but there appears to be no specified duty actually to 
exercise such jurisdiction through prosecution in a particular case. The ar- 
ticle leaves states free to exercise jurisdiction on bases other than the regis- 
tration of the aircraft without specifying any limits on their freedom to 
choose such bases. The Tokyo Convention appears to go beyond custom- 
ary international law in imposing a duty on the parties “to establish” their 
jurisdiction on the basis of registration of aircraft. It does not, however, 
“apply to aircraft used in military, customs or police services.” 1° 

Several years before the Tokyo Convention came into force for the United 
States and eleven other states on December 4, 1969, efforts began within 
the executive branch of the U.S. Government to draft legislation which 


990 U.S.T. 2941; T.I.A.S. 6768. Text also in 58 AJIL 566 (1964). Art. 4 limits 
the freedom of parties other than the state of registration to “interfere with an air- 
craft in flight in order to exercise its criminal jurisdiction” to five specified situations. 
As of Feb. 23, 1973, sixty-three states were parties to the Convention. 

10 Art. 1 of the Convention provides in part: 

2. Except as provided in Chapter III, this Convention shall apply in respect of 
offences committed or acts done by a person on board any aircraft registered in 
a Contracting State, while that aircraft is in flight or on the surface of the high 
seas or of any other area outside the territory of any State. 

3. For the purposes of this Convention, an aircraft is considered to be in flight 
from the moment when power is applied for the purpose of take-off until the 
moment when the landing run ends. 

11 The right to assert criminal jurisdiction on the basis of the nationality of the air- 


craft on board which the crime is alleged to have been committed appears to have 
been already established in international law, as shown by the large number of states 
providing in their legislation for such jurisdiction and the opinions of many jurists. 
See, e.g, Harvard Research in International Law, Draft Convention on Jurisdiction 
With Respect to Crime, 29 AJIL, Supp., 439, 515-19 (1935); Fenston & De Saussure, 
Conflict in the Competence and Jurisdiction of Courts of Different States to Deal With 
Crimes Committed on Board Aircraft, 1 McGu. Law J. 66 (1952). No state appears 
to have objected to this jurisdictional claim. 12 Art. 1(4). 
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would enable the United States to comply with Article 3(2) of the Con- 
vention and correct other deficiencies in U.S. law with respect to offenses 
committed on board aircraft. These efforts bore fruit in the enactment of 
the 1970 statute, which provides for the substitution of the words “within 
the special aircraft jurisdiction of the United States” for the words “in 
flight in air commerce” wherever they appear in subsections (i), (j), and 
(k) of section 902 of the Federal Aviation Act of 1958 as amended (ie. 
49 U.S.C. § 1472). The statute contains the following definition of the 


new term: 


(32) The term “special aircraft jurisdiction of the United States” in- 
cludes the following aircraft while in flight— 


(a) civil aircraft of the United States; 
(b) aircraft of the national defense forces of the United States; and 
(c) any other aircraft— 
(i) within the United States, or 
(ii) outside the United States which has its next scheduled des- 
tination or last point of departure in the United States provided that 
in either case it next actually lands in the United States. 


For the purpose of this definition, an aircraft is considered to be in 
flight from the moment when power is applied for the purpose of 
take-off until the moment when the landing run ends.** 


It will be noted that the offenses covered by the new statute are the same 
as in the 1961 legislation. The new act supersedes the 1961 legislation to 
the extent of eliminating the asserted jurisdiction over crimes committed 
on board aircraft “in flight in air commerce,” but apparently leaves intact 
subsection (5) added in 1952 to Title 18, section 7, of the U.S. Code, which 
in some situations may continue to provide an alternative basis of juris- 
diction. 

In addition to doing away with the questionable jurisdictional claim 
based on aircraft being in “flight in air commerce,” the 1970 act accom- 
plishes three changes. First, it establishes federal criminal jurisdiction over 
the enumerated offenses committed on board any aircraft in flight, regard- 
less of kind or nationality, within the United States. 

Second, it establishes U.S. jurisdiction over the enumerated offenses 
committed on board civil or military aircraft of the United States anywhere 
in flight, thus largely satisfying the requirements of Article 3(2) of the 
Tokyo Convention but going beyond these requirements by including 
military aircraft. 


18 See supra note 1. For background, see Mendelsohn, and H.R. Rep. 91-1535, 
loc. cit. supra note 7. 

14 Non-military aircraft of the U.S. Government appear to be covered by virtue of 
the definition of “civil aircraft of the United States” in 49 U.S.C. § 1301(15) (1970 
ed.) and provisions for registration of aircraft in the United States, 49 U.S.C. § 1401 
(1970 ed.}. The new act, however, fails to provide for jurisdiction over offenses com- 
mitted on board aircraft “on the surface of the high seas or of any other area outside 
the territory of any state,” which are covered by Article 1(2) of the Tokyo Convention 
(see supra note 10). It is not clear that such offenses are covered by any other U.S. 
legislation. Cf. U.S. v. Cordova, supra note 2. It should be noted that neither the 
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Third, it asserts as another basis of jurisdiction the fact that the air- 
craft, of whatever kind or nationality, has the United States as the place 
of its next scheduled destination and that it next actually lands there, or 
if it lands in the United States directly after departing from it. The place 
of first landing as a basis for jurisdiction is novel for the United States, 
but it has been incorporated in the legislation of some other states. The 
extent to which it has been used in actual prosecutions is unclear, but, 
in any event, it does not seem to have met with serious objections and 
from a policy viewpoint much can be said in its favor.% As now adopted 
in American law, it appears to exclude foreign aircraft diverted to the 
United States by distress or hijacking. The expression “next scheduled 
destination” is not free from ambiguity, but it should probably be con- 
strued as including not only aircraft in regular scheduled service, but also 
other aircraft if the next initially designated place of landing of the par- 
ticular flight is in the United States. 

The provision covering aircraft landing in the United States directly 
after departure from it is apparently designed for situations in which the 
return to the United States is due to the commission of a crime (e.g., 
hijacking) or other emergency.*® 

It may be noted that a parallel British statute is more modest in the 
scope of the asserted jurisdiction, which is limited to offenses committed 
on board “British-controlled” aircraft (including certain foreign aircraft 
chartered to British operators) in flight outside British territory, with 
some exceptions and qualifications.2” 

Despite its recent date, the 1970 legislation seems to be already inade- 
quate. The Convention for the Suppression of Unlawful Seizure of Aircraft 
signed at The Hague, December 16, 1970, after defining the offense (com- 
monly known as hijacking) in Article 1, states in Article 2 that each party 
“undertakes to make the offence punishable by severe penalties,” and in 
Article 4 provides in part: 


1. Each Contracting State shall take such measures as may be neces- 
sary to establish its jurisdiction over the offence and any other act 
of violence against passengers or crew committed by the alleged of- 
fender in connection with the offence, in the following cases: 


(a) when the offence is committed on board an aircraft registered 
in that state; 


Tokyo Convention nor the 1970 statute covers crimes committed on board an American 
aircraft standing or taxiing on the ground on a foreign airfield, even though it may 
be there in transit for only a short time. 

15 See Mendelsohn, supra note 7, at 548-58. 

16 Cf. ibid., at 554. 

17 1967 c. 52. See Samuels, Crimes Committed on Board Aircraft: Tokyo Conven- 
tion Act 1967, 42 Brrr. Y. B. Int. Law 271 (1967). 

18 T.LA.S. 7192; 65 AJIL 440 (1971); 10 ILM 133 (1971). As of Feb. 23, 1973, 
fifty-two states were parties to this convention. It entered into force for the United 
States on Oct. 14, 1971. For a discussion of this convention, see New Developments 
in the Law of International Aviation: The Control of Aerial Hijacking, Proc. AMER. 
Soc, or Int. Law, 65 AJIL (No. 4) 71-96 (1971). See also Evans, Aerial Hijack- 
ing: What is to be Done?. 66 AJIL 819, 821 (1972). 
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(b) when the aircraft on board which the offence is committed lands 
in its territory with the alleged offender still on board; 

(c) when the offence is committed on board an aircraft leased with- 
out crew to a lessee who has his principal place of business or, if the 
lessee has no such place of business, his permanent residence, in that 
state. 


2. Each Contracting State shall likewise take such measures as may 
be necessary to establish its jurisdiction over the offence in the case 
where the alleged offender is present in its territory and it does not 
extradite him pursuant to Article 8 to any of the states mentioned in 
paragraph 1 of this article. 


Article 7 of the Convention further provides: 


The Contracting State in the territory of which the alleged offender 
is found shall, if it does not extradite him, be obliged, without ex- 
ception whatsoever and whether or not the offence was committed in 
its territory, to submit the case to its competent authorities for the 
purpose of prosecution. 


Those authorities shall take their decision in the same manner as in 


the case of any ordinary offence of a serious nature under the law of 
that state. 


A comparison of these provisions with the 1952 and 1970 U.S. legislation 
shows that in several possible situations the United States may be unable 
to comply with the requirements of the Convention, although it is already 
in force for it. For example, if a foreign aircraft is diverted by a hijacker 
from its scheduled destination in another country to the United States and 
if he is subdued by the crew shortly before the aircraft enters U.S. air- 
space, the offense does not appear to be within “special aircraft jurisdiction 
of the United States” as defined. Similarly, an alleged hijacker who is 
apprehended in the United States after successfully diverting a foreign air- 
craft to a foreign country would not be within the scope of U.S. jurisdiction 
as defined by the 1970 act, although he would be within the scope of 
Articles 4(2) and 7 of the Convention. Additional legislation, therefore, 
seems to be required. Such legislation will also be necessary if the United 
States becomes a party to the Convention for the Suppression of Unlawful 
Acts Against the Safety of Civil Aviation which it signed, together with 
twenty-nine other states, at Montreal on September 23, 1971.% 

A determined effort to bring United States legislation in line with the 
requirements of the 1970 antihijacking convention was made in 1972, when 
both the Senate and the House passed bills containing identical provisions 
on this matter. They would have amended the Federal Aviation Act of 
1958, as amended by the 1970 statute, to read in part as follows: 


(32) The term “special aircraft jurisdiction of the United States” in- 
cludes— 


(a) civil aircraft of the United States; 
(b) aircraft of the national defense forces of the United States; 
1910 ILM 1151 (1971); 66 AJIL 455 (1972). The United States deposited its 


ratification on Nov. 1, 1972. 67 Derr. Srate BuLL. 615 (1972). Implementing 
legislation has been submitted to Congress. 
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(c) any other aircraft within the United States; 
(d) any other aircraft outside the United States— 

(i) that has its next scheduled destination or last point of de- 
parture in the United States, if that aircraft next actually lands in the 
United States; or 

(ii) having “an offense,” as defined in the Convention for the 
Suppression of Unlawful Seizure of Aircraft, committed aboard if 
that aircraft lands in the United States with the alleged offender still 
aboard; and 

(e) other aircraft leased without crew to a lessee who has his prin- 
cipal place of business in the United States, or if none, who has his 
permanent residence in the United States; 
while that aircraft is in flight, which is from the moment when all 
external doors are closed following embarkation until the moment 
when one such door is opened for disembarkation, or in the case of 
a forced landing, until the competent authorities take over the respon- 
sibility for the aircraft and for the persons and property aboard. 


Another provision in the bills would have added a new subsection to 
section 902 of the Federal Aviation Act of 1958, as amended (49 U.S.C. 
1472), to deal with another aspect of jurisdiction over hijackers in con- 
formity with the 1970 Convention: 


(n)(1) Whoever aboard an aircraft in flight outside the special air- 
craft jurisdiction of the United States commits “an offense,” as de- 
fined in the Convention for the Suppression of Unlawful Seizure of 
Aircraft, and is afterwards found in the United States shall be punished 
[by death or imprisonment for not less than twenty years]. 


Paragraph (2) of this subsection substantially incorporates the definition 
of the offense as contained in the 1970 Convention. Paragraph (3) reads 
as follows: 


(3) This subsection shall only be applicable if the place of takeoff or 
the place of actual landing of the aircraft on board which the offense 
as defined in paragraph 2 of this subsection is committed is situated 
outside the territory of the State of registration of that aircraft. 
This paragraph substantially incorporates Article 3(3) of the 1970 Con- 
vention with the exception of its last sentence: “It shall be immaterial 
whether the aircraft is engaged in an international or domestic flight.” This 
sentence was presumably omitted from the bills as superfluous in light 
of the preceding language in paragraph (3). Paragraph (4) defines air- 
craft “in flight” in terms substantially identical with the corresponding 
provision in proposed subsection (32) quoted above. It is also substantially 
identical with the corresponding provision in the 1970 Convention (Article 
3(1)). 

The bills passed respectively by the Senate and the House contained 
other provisions, not directly related to criminal jurisdiction, over which 
the two houses disagreed. The disagreement failed to be resolved in con- 
ference, and accordingly the proposed legislation was not enacted before 
the end of the 92nd Congress. It is to be hoped that the necessary legis- 
lation, without which the United States might still be unable to comply 
with all the provisions of the 1970 Convention, will be promptly passed 
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by the 93rd Congress. Perhaps this will be accomplished even before 
this article reaches its readers.?° 

It will be noted that the proposed legislation, in addition to implement- 
ing the 1970 Convention, would make some changes in U.S. law with re- 
spect to general jurisdiction over in-flight crimes: 

First, it extends jurisdiction to crimes on board foreign aircraft leased 
without crews to persons other than U.S. nationals if they have their prin- 
cipal place of business or permanent residence in the United States. This 
is another manifestation of a general trend toward further expansion of as- 
sertions of criminal jurisdiction beyond the traditional “bases of juris- 
diction.” 

Second, it expands the definition of aircraft “in flight” to all in-flight 
crimes covered by the general legislation of the United States with respect 
to criminal jurisdiction, and not only with respect to cases covered by the 
1970 Convention. 

The proposed legislation, however, would still largely fail to cover crimes 
committed on board U.S. aircraft while on the ground in a foreign country.” 

OLIVER J. Lissitzyn 


20 For the proposed legislation, to be entitled “Anti-Hijacking Act of 1972,” and 
its history, see bills S. 2280 and H.R. 16191, 92d Cong.; S. Rep. No. 92-1012, Senate 
Comm. on Commerce, 92d Cong., 2d Sess., Aug. 4, 1972; Conc. Rec. $15603-35 
(daily ed. Sept. 21, 1972); id., H8963-70 (Oct. 2, 1972); Conference Report, 92d 
Cong., 2d Sess., H. Rep. No. 92-1599 (Oct. 13, 1972). 

21 See supra note 14. 


Notes AND COMMENTS 


U.S. INTERNATIONAL Law DicEsts: 
Some Hisrory AND a New APPROACH 


The recent completion of the Whiteman Digest of International Law and 
the decision by the Department of State to publish, beginning with 1973, 
an annual volume of United States practice, provide a convenient occasion 
to recall the U.S. Government’s activities in the publication of international 
law digests and to look to the future. 

The publication of such compendia of state practice is now widespread," 
probably due in no small measure to the success of the several U.S. digests, 
all of which have served important functions. Perhaps most obviously, 
they have described the American outlook on international law, and by 
reason of their comprehensiveness and encyclopedic character, have been 
influential in shaping the structure of international law. Second, they have 
served as a convenient repository of international law precedents for the 
government, permitting policy on similar questions to be decided in light 
of precedent. This has been of importance in terms of both legal policy 
and administrative convenience. Third, the digests have permitted an 


1 See Clive Parry, A Brrriso DIGEST or INTERNATIONAL Law. London: Stevens & 
Sons. (Ten volumes have been planned for Phase One, and five volumes for Phase 
Two; to date five of the ten volumes in Phase One have been released: Volume 2b, 
published in 1967, and Volumes 5, 6, 7, and 8, all published in 1965); E. Lauterpacht, 
BrrrisH PRACTICE IN INTERNATIONAL Law. London: The British Institute of Inter- 
national and Comparative Law. (The current series covers the years 1962-1967; it 
was published semi-annually from 1962-1965, and annually for the years 1966 and 
1967; the last available volume (covering 1967) was published in 1971); Alexandre 
Charles Kiss, REPERTOIRE DE LA PRATIQUE FRANÇAISE EN MATIÈRE DE Drorr INTER- 
NATIONAL Pusiic. Paris: Editions du Centre National de la Recherche Scientifique. 
(Six volumes (1962-1969) ); SocietA Italiana per !Organizzazione Internazionale, La 
PRASSI ITALIANA DI DIRITTO INTERNAZIONALE. (Ten volumes are planned; Volumes 1 
and 2, covering the period 1886-1887, were published in 1970.) 

This Journal has for a number of years included a section on Contemporary Practice 
of the United States relating to International Law. This section will continue to appear 
and will be prepared by the author of this note. It will contain a selection of the 
material which will later appear in the annual digest of U.S. practice, the publication 
of which is announced in a subsequent page of this note. A number of other jour- 
nals contain like compilations of current state practice; see e.g, Canadian Practice 
in International Law in CANADIAN YEARBOOK OF INTERNATIONAL Law; Pratique 
Français du Droit International in the ANNUATRE FRANCAIS DE Drorr INTERNATIONAL; 
’Partie Documentaire, Droit International Public in the ANNUAIRE Suisse DE Drorr In- 
TERNATIONAL; Annual Review of Japanese Practice in International Law in THE JAPA- 
NESE ANNUAL OF INTERNATIONAL Law; and Vélkerrechiliche Praxis der Bundesrepublik 
Deutschland in ZEITSCHRIFT FÜR AusLAnpiscHes OFFENTLICHES RECHT UND VÖLKER- 
RECHT. 

The Committee of Ministers of the Council of Europe adopted on June 28, 1968, a 
“model plan for the classification of documents concerning state practice in the field 
of public international law” (Resolution (68) 17). 
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understanding of the development, growth, and changing patterns of inter- 
national law over the decades. They furnish a long-range perspective 
not easily acquired through a study of traditional texts. Finally, they have 
reflected the commitment of the nation to a law-oriented international society 
and the ideal of national decisionmaking in accordance with international 
legal norms. In each of these functions, the international law digests of 
the United States have served the nation well. 

Some one hundred years after the founding of the Republic, Assistant 
Secretary of State John L. Cadwalader complained that “in considering 
questions relating to international law, or arising under treaty provisions, 
the want of some ready means of reference to the conclusions which have 
formerly been reached on the same or kindred questions has constantly 
been expcrienced.”? His solution was the Cadwalader Digest of the Pub- 
lished Opinions of the Attorneys-General, and of the Leading Decisions of 
the Federal Courts, with Reference to International Law, Treaties and 
Kindred Subjects, published by the Department of State in 1877. 

Mr. Cadwalader’s work appears today as something of a curiosity. It 
numbers but 290 pages, with the various international law topics arranged 
in alphabetical order. Given the limitation of material to opinions of the 
Attorncy General and Federal Court decisions, there are normally very few 
entries under each heading, and most are extremely brief. Thus we find 
Arrests, Assets, Asylum, Attachés, and Attachments all on page 9. Laws 
of War (under L) gets less than one page, although Bills of Exchange 
(under B) runs through four pages. If the Cadwalader Digest was not an 
impressive work, it nevertheless constituted a beginning of the government's 
effort to know and understand its own practice in international law and 
served as recognition of the nation’s continuing desire to decide certain 
matters in accordance with internationa] law. The material was presented 
without comment or context, “but simply,” according to Cadwalader, “to 
refer to what has from time to time been held to be the law by recognized 
legal authority.” 3 

Only nine years later, in 1886, Dr. Francis Wharton, at that time the 
Chief Examiner of Claims in the Department of State, published a three- 
volume Digest of International Law that essentially set the pattern for the 
digests to follow. Wharton employed the kinds of material used by 
Cadwalader, but he broadened his compilation to include presidential 
messages; opinions and reports of Secretaries of State; official papers from 
the War, Navy, and Interior Departments; unofficial letters of leading 
governmental figures, particularly Jefferson, Madison, and Monroe; and 
treatises on international law. 

The Wharton Digest is divided into standard chapter headings with 
subheadings of great particularity, and with the entries arranged in the 
chronological order of their original writing or publication. The work is 


2 Cadwalader Dicest, Preface. “Without an exhaustive examination,” he continued, 
“St has been found impossible to ascertain whether, or in what manner, different At- 
torneys-General have considered similar questions and a ready means of reference to 


the decisions of the courts on like subjects is not always at hand.” 
3 Ibid. 
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sufficiently comprehensive to provide a fair understanding of U.S. practice 
from the beginning of the nation down through 1886, 

Again, however, no context or background is provided and the reader 
or researcher is confronted with an enormous collection of extracts and 
quotations. Understanding is to be derived from a study of the text in 
each case, without appreciation of the situation giving rise to the official 
pronouncement in the first place, or of the ultimate outcome of the matter. 
Nevertheless, a significant step forward had been achieved, for the Depart- 
ment had published its first attempt at a comprehensive digest, and in so 
doing had set the pattern for its subsequent work in this area. In accord- 
ance with a congressional resolution, a second edition of the Wharton 
Digest was published in 1887. 

Still further progress came in 1906 with John Bassett Moore’s Digest of 
International Law, a seven-volume work (with an additional index volume) 
that again reviewed the nation’s international law practice from the incep- 
tion of the Republic to the time of publication. Moore, who had previ- 
ously been Assistant Secretary of State, was in 1906 the Hamilton Fish 
Professor of International Law and Diplomacy at Columbia University. 
His work was authorized by Congress in 1897 by a provision for “revising, 
reindexing, and otherwise completing and perfecting” * the Wharton Digest. 
Interpreting this mandate liberally, Moore produced an exhaustive digest 
of U.S. practice. It was far more complete than Wharton and contained 
the first contextual material as well. 

Moore attached particular significance to the latter point. He argued 
that “mere extracts from state papers or judicial decisions can not be safely 
relied on as guides to the law. They may indeed be positively misleading.” 
He thus included material on the history of the cases in which papers or 
decisions were issued and often indicated the final disposition thereof in 
order “to disclose the opinion that in the end prevailed.” Furthermore, in 
several introductory portions of his chapters, he wrote analyses of an ex- 
pository nature which were, in Moore’s words, “suitable to a treatise.” 5 
His quotations were longer than Wharton’s—again in an effort to provide 
more background material; and unlike his predecessor he provided com- 
plete citations to every entry. Finally, his materials were significantly 
more comprehensive than Wharton’s, and it is generally accepted that the 
Moore Digest represents by far the best of the three efforts to record the 
nation’s first century of international Jaw practice. 

The next Digest of International Law, published by the United States 
from 1940 to 1943, was the work of Green Haywood Hackworth, at that 
time the Legal Adviser of the Department of State. The Hackworth Digest 
did not repeat material in the prior digests and broke no significant new 
ground in terms of form or arrangement. What is most noteworthy about 
these volumes is that the increasingly intense participation of the United 
States in international relations necessitated a substantial work of seven 
volumes’ simply to cover some thirty-five years of practice. 

4 See the Moore Dicest, Preface, iii. 5 Id. iv. 


6 Moore’s Dicesr in fact covers the first 130 years of the nation’s practice. 
7 Volume VIII is the Index. 
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Hackworth thus essentially accepted the format of Moore, including 
contextual and background data but went further in providing a great body 
of material for a comparatively brief period. Indeed, Hackworth noted 
in his Preface that “difficulty has been experienced in eliminating material 
and selecting that thought to be most representative.”* Despite the deci- 
sion to begin where Moore had ended, the enormous growth of interna- 
tional legal relations and practice compelled a large work, notwithstanding 
its concentration on U.S. practice, and with less expository analyses than 
are found in Moore. 

The Hackworth Digest does make use of scholarly writings, and contains 
a good deal of material from the League of Nations. Add to this the huge 
(by nineteenth century standards) Department of State files, and the result 
is a work the same size as Moore’s Digest but covering only approximately 
one-quarter the time span. Legal Adviser Hackworth commented that 
“the documents and files accumulated in the Department of State since 
1906, which it is the purpose of the present digest to cover, are more 
voluminous than those for the entire period prior to that year.” ° 

The enormous increase in the raw material of international law in recent 
years was reflected in the fourteen volumes of Whiteman’s Digest of Inter- 
national Law published between 1963 and 1972, An index volume will be 
released this year. Marjorie Whiteman, the editor of the Department of 
State’s most recent international law digest, had been an Assistant Legal 
Adviser for American Republic Affairs, Counselor on International Law, the 
author of a three-volume work entitled Damages in International Law, and 
a major contributor to the Hackworth Digest2° The Whiteman Digest is 
more than twice the size of Hackworth and Moore and covers only the 
period from 1943. 

Whiteman is by far the most encyclopedic of the digests, and at the same 
time, is more comprehensive than its predecessor in the coverage of material 
going beyond U.S. practice. There is a substantial amount of material 
drawn from scholarly writings, the United Nations, and even foreign state 
practice, The traditional subjects are covered, but in addition entire 
chapters are devoted to more contemporary topics, such as the United Na- 
tions and international economic law, which had previously been relegated 
to a subordinate role under other headings. (Hackworth had no separate 
chapters for the League of Nations or economic law. ) 

While the Whiteman Digest preserves the basic structure established by 
Moore and maintained by Hackworth, the central problem confronted by 
Miss Whiteman (and to a lesser degree by Hackworth) was the incredibly 
rapid growth and development of international legal relations. Miss White- 
man observed that “at times, in fact, during the preparation of manuscript 
for this Digest, it has seemed that international law would not jell long 
enough for accurate reflection of its current status.” She left to others the 
“determination whether a particular practice or principle of international 
jurisprudence is in process of development or jettison.” * 

8 At iv, ? Ibid. 

10 For a review of her remarkable career and a tribute in the Congress, see 116 
Conc. Rec. 17330 (May 27, 1970). 11 Whiteman Dicesr, Preface, iii, iv. 
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With the completion of Miss Whiteman’s prodigious effort in 1971 and 
the appreciation in the Department of State of the extraordinary develop- 
ment of United States international law practice came a decision to change 
direction somewhat through the publication of an annual digest of U.S. 
practice. Two considerations underlie the decision: First, the vast bulk of 
material now available renders extremely difficult the massive effort required 
to produce the Hackworth and Whiteman digests. Second, rapid change 
and growth have generated a very heavy demand for current materials 
among government attorneys, private practitioners, and the academic com- 
munity. Thus the decision by the Department henceforth to publish an 
annual digest of U.S. practice, the first volume of which will cover the 
calendar year 1973. 

The decision to concentrate entirely on U.S. practice, rather than including 
scholarly writings, international organization material, and some foreign 
practice, as in Whiteman, reflects an understanding that the Department 
can now make its optimum contribution by focusing on what it knows best 
and that U.S. material has been most highly prized by the users of the 
previous digests. 

It is also contemplated, although no firm decision has yet been taken, 
that after perhaps ten or fifteen years a cumulative and multi-volume digest 
of U.S. practice will be published. This will serve the purpose of pulling 
together the material of the prior years in a coordinated fashion, thus per- 
mitting a more precise perception of the directions taken by significant 
international legal developments. The cumulative digest will draw heavily 
on the annual volumes but will certainly not be confined to them. Material 
that is valuable but classified in 1973, for example, may well be publishable 
in 1983. Further, issues and developments that appear important (or 
unimportant) today may look very different ten years hence. 

In sum, material will be presented to the international legal community 
far more quickly than heretofore, and long-term patterns can be understood 
by reference to the projected cumulative digests, which in turn will be far 
easier to prepare than the past digests. The concentration on U.S. practice 
will make available, more extensively than in prior years, the most useful 
materials for those interested in the positions of the United States on ques- 
tions of international law. 

One problem with this format is how best to treat the “gap” between the 
material recorded in the Whiteman Digest and the first annual (1973) 
volume. For example, the chapter on aviation law was published in the 
Whiteman series in 1968; the law of the sea in 1965. It will not be possible 
to provide in the 1973 volume a detailed treatment of U.S. practice during 
the intervening periods, but the 1973 digest will contain summaries of U.S. 
practice in every important area for the time-span between Whiteman and 
the 1973 volume. Appropriate citations will be furnished as well. Detailed 
treatment of the material for the interval will have to await publication of 
the multi-volume cumulative digest. 

This changed procedure for the publication of U.S. international law 
digests represents a long distance from the original scheme of John Cad- 
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walader in 1877, but international law has experienced a phenomenal growth 
in this century, requiring new methods to suit the needs of the nation and 
of the international legal community. 


ARTHUR W. ROVINE 


INTERNATIONAL LAW AS A CULTURAL EXCRESCENCE 


A recent book seems to argue that concepts of international law, by in- 
evitable opcration of linguistic and other cultural phenomena, are essen- 
tially linked to the broad societies in which they appear: “The West,” 
“The Islamic Middle East,” “Africa South of the Sahara,” “India and In- 
dianized Asia,” and “China.”+ The depressing conclusion is that there 
is no such thing as international law that can extend beyond cultural boun- 
daries, except perhaps in the sense that a treaty commitment may achieve 
the minimal comprehension necessary to make it meaningful to statesmen 
in different cultures. The “insight” is apparently shared by other com- 
petent students of international affairs.2 What is most depressing is not 
merely the conclusion regarding the difficulties of communicating with 
those of another culture, but the apparent feeling that such communication 
is theoretically impossible. 

I am not an expert in linguistics, but confess to some skepticism about 
the proposition that verbal communication between Americans and Asians, 
for example, is inherently more difficult than communication between 
English-speakers and French-speakers, or, indeed, between New Yorkers 
and Alabamans, lawyers and clients, teachers and students, residents of 
New Haven and residents of just about anywhere else. Be that as it may, 
readers of this Journal from many parts of the world, and authors of all 
nationalities whose words appear in its pages surely find the similarities 
between themselves and their colleagues of different “cultures” close enough 
so that in matters of law the difficulties of communication are not in- 
superable. I, for one, occasionally find it easier to communicate legal ideas 
with “foreign” colleagues with whom I share some prejudices and experi- 
ences than with some Americans and Europeans with whom I do not.® 


1 BOZEMAN, THE Furure or Law mn a Moutricutturan Worp (1971), reviewed 
in this Journal, 66 AJIL 422 (1972). 

2 Cf. MÖSSNER, Diz VOLKERRECHTSPERSONLICHKEIT UND DIE VOLKERRECHTSPRAXIS DER 
BARBARESKENSTAATEN (1968), reviewed in this Journal, 63 AJIL 669 (1969). 

3 The expansion of the purview of “European” international law from the “com- 
munity” of Christendom to the “society” of the world in modern times was incisively 
analyzed in G. Schwarzenberger, The Rule of Law and the Disintegration of the In- 
ternational Society, 33 AJIL 56 (1938), where it is pointed out that the rise of posi- 
tivist theory made it impossible to deny the benefits of equality before the law to an 
ally in the balance of power game (at 70). Difficulties in communicating a concept 
of minimum standards of justice that were perceived (rightly or wrongly) by Professor 
Schwarzenberger did not, in his opinion, halt the spread of a universal international 
law. To carry the argument one step further, Thomas Baty, The Trend of Inter- 
national Law, 33 AJIL 653 (1938), pointed out (at 659) that various ideological con- 
cepts, particularly communism and the adherence to “transcendental values” in the 
non-Communist world of 1938 (including many people in Japan and China) had blurred 
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From this perspective, the theoretical arguments to the effect that I can 
communicate better with people in “the West” than with anybody else are 
depressing not because they may be true, which seems absurd, but because 
they reveal the continuity of a pernicious strain of intellectual arrogance 
in Western culture. If it is argued that inter-cultural communication is 
theoretically impossible and that international law as we know it today is 
essentially a product of “Western” culture, the implied conclusion must be 
that only “Westerners” can understand modern international law. The 
fact is that many non-Westerners understand Western culture and are more 
than literate in at least one Western language. I looked in vain for a 
citation to a single book in a non-Western language in the bibliography of 
the work that prompted these thoughts. 

Indeed, the relationship between language and culture in any meaning- 
ful sense is far from clear. Many spokesman of many self-identified cul- 
tures have made it clear that they regard themselves as civilized to the 
exclusion of all outsiders; there is no need to belabor the point except to 
point out that such assertions are not usually very persuasive to anybody 
outside the “culture” of the spokesman. To attribute essential incompre- 
hensibility to the ideas of others is not usually an expression of humility, 
it is usually an expression of contempt; to claim that one’s own ideas are 
incomprehensible to others because deep, rather than because vague, is 
a common student reaction to the discovery that it is difficult to express 
oneself clearly. The problems are not necessarily inherent, theoretical, 
and resting on linguistic incompatibilities. They are problems normal to 
intellectual life around the world. The fact that from time to time spokes- 
men for one group or another claim special insights or special privileges 
in law formation does not mean that those claims are well based in either 
theory or a sense of fair play and justice.’ It may be doubted that the 
concept of fair play and justice is unique to Western culture, particularly 
since the special claims uttered by non-Western spokesmen are normally 
grounded squarely on what are felt to be historical instances of unfairness.® 








the legal concepts of territorial inviolability. His perception of transnational move- 
ments extending beyond “culture” areas, while perhaps rather quaintly expressed from 
the retrospect of 35 years, has been, if anything, confirmed. See G. A. Sumida, Trans- 
national Movements and Economic Structures in 4 TBE FUTURE oF THE INTERNATIONAL 
LEGAL ORDER: THE STRUCTURE OF THE INTERNATIONAL ENVIRONMENT 524 (Black & 
Falk eds. 1972). Baty was himself attached for some years to the Japanese Foreign 
Service as an expert adviser in international law. 

+E. Sapir, Language, Race and Culture in THE Maxme oF Man 142 (V. F. Cal- 
verton ed. 1931). Erw Enrson, Cum.pHoop AnD Socrery (2d. ed. 1953), finds the 
essential approaches to the world determined by childhood experiences having noth- 
ing at all to do with language as verbalization. Indeed, although again I disclaim 
expert knowledge and, for that matter, confidence in the conclusions of those active in 
the controversy, the popular press seems to regard the researches of Noam Chomsky 
as indicating an essential identity at the deepest levels binding all human languages. 

5 Cf. Lissrrzyn, INTERNATIONAL Law Topay Aanb Tomorrow 94 et seq. (1965); 
ASIAN STATES AND THE DEVELOPMENT OF INTERNATIONAL Law, Part Four (R. P. 
Anand ed. 1972). 

8 This is usually expressed as resentment against a colonial history and in legal terms 
normally involves accusations that the law was not applied reciprocally to non-European 
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When examining assertions of mutual incomprehensibility by intelligent 
people trained in international intercourse, it is well to be a little skeptical. 
In fact, the history of international contact and diplomatic correspondence 
expressing views of international law has made it clear that there has 
never really been significant difficulty in understanding foreign concepts, 
only an unwillingness to give them legal weight. Is the country that de- 
veloped the unwritten British Constitution, distinguished between inter- 
national law, British imperial law, British municipal law and the law that 
applies between sovereign Dominions of the Crown really incapable of 
understanding China’s tributary system? Are the Chinese, who developed 
a system of international contacts far more subtle than the nineteenth cen- 
tury (indeed, the twentieth century) has been willing to recognize, in- 
capable of understanding “Western” international law? All the evidence 
goes the other way.? Are those who developed indirect rule over the 
states of Indonesia and India actually to find it beyond their conceptual 
grasp that China had something like indirect rule in Tibet for about two 
hundred years before 1911? * Was the label “suzerain” vague because the 
Asian concept was vague or because European empire-builders did not 
want to have the precise rights held by dominant Asian powers too closely 
defined for fear that rights once clearly recognized would inhibit Euro- 
pean encroachments?® Is it conceivable that the people who invented 
the idea of “paramountcy” found China’s legal powers in its neighboring 
tributaries beyond the powers of “international law” to describe? On the 
contrary, the evidence in existing records concerning the power of Euro- 
peans to grasp Asian legal concepts, and the power of Asians with whom 
they dealt to grasp European concepts, is simply too clear to be ignored.?° 


political societies as it was to European states. Cf. Syarauw, Some NEWLY ESTABLISUED 
ASIAN STATES AND THE DEVELOPMENT OF INTERNATIONAL Law, 29 et seq. (1961). 
The claim of historical unfairness in the application by Europeans of nonreciprocal 
rules of law to non-European political societies is in many cases clearly documented. 
Cf. Rubin, The Use of Piracy in Malayan Waters in Grottan Soc. Papers 1968 at 
111 (C. H. Alexandrowicz ed. 1970). Cf. D. P. O'Connell, International Law and 
Boundary Disputes, Proc. AMER. Soc. or Inr. Law 1960 esp. at 80-81. 

T Two outstanding secondary works, among many, are IMMANUEL C, Y. Hsü, Cama’s 
ENTRANCE INTO THE Famy oF Nations (1959) and James Caws Hsrunc, Law & 
Poricy xv Cuna’s Foreicn RELATIONS (1972). Anybody perusing the diplomatic 
correspondence of Communist China must conclude that Chinese international lawyers 
are as able as any other legal spokesmen for governments. 

8 Rubin, The Position of Tibet in International Law, 35 THe CHINA QUARTERLY 
110 at 110-19 (1968). 

2 Cf. W. H. H. Kelke, Feudal Suzerains and Modern Suzerainty, 17 L. Q. Rev. 215 
(1896). Indeed, the word “suzerain” is not of Asiatic origin, but European. 

10 Primary sources dealing with Thailand, for example, include such published Eng- 
lish language compilations as THe Burney Papers (1910-1914) and Jonn Crawrurn, 
JOURNAL OF AN EMBASSY FROM THE GOVERNOR-GENERAL OF INDIA To THE COURTS 
or Siam AnD Cocu Cuma (1828). Tue JOURNAL or THE INDIAN ARCHIPELAGO 
(J. R. Logan, ed, 1847-1859) contains reprints of many of the archives of the British 
settlement in Penang and the interactions with the Thai resulting from contacts in 
the eighteenth and early nineteenth century. Secondary sources indicating the sophis- 
tication of Thai officials and their familiarity with Western governmental organization 
and concepts of international law as early as the 1680’s would include such standard 
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The evidence of the eloquence of non-European jurists in speaking 
comprehensibly of international law is beyond argument, even in theory. 
Indeed, although we may disagree with some substantive norms urged by 
some (but not all) statesmen of Islamic, African, Indian, or any other 
heritage, there seems very little in their most extreme urgings that we do 
not hear equally from some Americans and Europeans. 

Since this note is inspired by a particular book, it might be best to close 
by citing merely two examples from many of what seems to be an at- 
tempt by the author to prove a point that is accepted a priori; to find 
“facts” that fit a pattern, rather than to examine the facts to discern whether 
a useful pattern can be perceived in them. The first is the apparent feel- 
ing that Sukarno was a typical Indonesian in his modes of thought while 
Hitler was an aberration.*? There is no mention of Sukarno having been 
overthrown by those within Indonesia who disagreed with his policies 
or found his concepts unpersuasive; no mention of Hitler representing a 
culmination of a long line of German (if not, indeed Western) tradition + 
who had to be overthrown by forces from outside Germany, but whose 
concepts for some years appeared to make perfect sense to many Germans. 
It is submitted that “facts” as to who was the logical outcome of a “cul- 
ture” and who the aberration are not established by bare assertion. 

As to “mere” facts, one illustration for which the refuting evidence 
happens to come easily to hand should suffice. Conclusions as to the 
political systems growing out of “India and Indianized Asia,” attributing 
to them a penchant for “Rebellion, unrest, and anarchy,” are traced to a 
tradition emphasizing concrete symbols of power: “[F]or power could be, 
and frequently was, seized effectively by simply occupying the palace, as 
in Burma and Siam, for example, or by taking possession of the objects 
symbolic of government in Indonesia.” ** In fact, although the rulers of 
those countries and sub-polities retained authority in a real sense far 
longer than their European equivalents, it is hard to find more stable 
dynastic successions than these, characterized as they were by an absence 
of “unrest” or “anarchy.” In Burma, the Toungoo Dynasty followed more 
or less direct family succession from 1486 to 1752 (in England, the de- 
scendants of the Tudor Dynasty founded in 1485 were ousted by Cromwell 
from 1649 to 1660 and a “glorious revolution” in 1688), and the Alaungpaya 


works as JOHN ANDERSON, ENGLISH INTERCOURSE WITH SIAM IN THE SEVENTEENTH 
Cenrory (1890) and Maurice Corus, Siamese Warre (1936). But a listing of 
the works in English dealing with Thailand alone that negative the book’s thesis 
about lack of meaningful communication would run to pages. What is true of Thai- 
land is also true of all other areas familiar to me with which the book deals. A com- 
plete listing of primary and more or less standard secondary sources lacking in the 
book’s bibliography and essential for an understanding of relationships between Europe 
and at least China and “India and Indianized Asia” would be very long indeed. 

11 Cf, Radical Perceptions of International Law and Practice in Proc. AMER. Soc. 
oF Inr. Law 66 AJIL (No. 4) 162 (1972). 12 Bozeman, loc. cit. 20-23, 42-43. 

18 Cf, Thomas Mann, Neitzche’s Philosophy in the Light of Contemporary Events, 
address given in the Library of Congress April 29, 1947, reprinted in Tuomas MANn’s 
ADDRESSES . . . 69 (1963). 14 BOZEMAN, loc. cit., 130, 131. 
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Dynasty from 1752 until the British conquest in 1885.1° In Thailand, three 
temporary interruptions present the only significant gaps in the reign of 
the Ayut’ia Dynasty from 1350 to 1767. The line fell as the result of an 
external invasion in 1767 when the Burmese sacked Ayutia, the capital. 
The crown passed to the current dynasty in 1782. There has been no 
interruption in the normal succession since, despite a forced constitutional 
reform in 1932 and an assassination in 1946. The succession of various 
ministers through “coup” has reflected various power adjustments too 
complex to analyze here but have not depended on symbolic seizures of 
the palace. In Indonesia the role of the regalia is rather like the role of 
the Stone of Scone in Scotland: The union of the proper ceremony with 
an heir of appropriate bloodlines elected by hereditary magnates was 
legally conclusive, but in cases of doubt election was normally more im- 
portant than the ceremony of investiture.” 

Although it might be possible to reconcile the book's initial judgment 
that non-Western cultures tend to value stability with the book’s later 
argument concerning the inevitability of instability in “Indianized Asia,” 
it appears that the closer one gets to an incisive analysis the more the sup- 
posed “cultural” penchants become misconceptions of European observers 
attributing deep roots to the agitation actually caused by passing phases 
of political development. It is as if a Chinese observer of France in 1788 
were to conclude that a long tradition of strong and stable monarchy had 
resulted in a society in which revolution was “culturally” impossible, or of 
England at the end of the Wars of the Roses in 1485 were to perceive that 
instability was such a part of English politics that England was forever 
doomed by its “culture” to be in political turmoil. I have no doubt that 
“linguistic” evidence could be found to support either conclusion, citing, 
e.g., the ancient Latin roots of the French language and the linguistic bat- 
tles that did not lead to a proto-modern literary English until Chaucer’s 
time. It is notable that in the book under discussion there are no examples 
of differing concepts of international law that withstand close scrutiny.?® 


16D, G. E. Hatt, A Hisrory or Sours-Easr Asta (1955) passim. See dynastic 
tables at 733. 16 Ibid. See dynastic tables at 750-51. 

17 The evidence is too diffused to summarize here; the practice of the different 
Indonesian and Malayan Sultanates differed. Some evidence concerning the course 
of a dynastic squabble in the Sumatran Sultanate of Atjeh is analyzed in Rubin, The 
Use of Piracy in Malayan Waters, cited supra note 6, at 127-30 and the works cited 
there. A fuller and more comprehensive analysis in the context of the struggle be- 
tween the Dutch and British for control in Singapore Island is in Rusin, THe INTER- 
NATIONAL PERSONALITY OF THE MALAY PENINSULA (in process of publication). Some 
further inkling of the subordinate role played by royal regalia in Indonesia can be 
inferred from accounts of the Perak succession struggle of 1874. See C. D. Cowan, 
NINETEENTH CENTURY MALAYA 218 et seq. (1961); Parkinson, BRITISH INTERVENTION 
IN Mataya 1867-1877 120 et seq, esp. at 157-58 (1964). 

18 One example which is particularly easy to refute is the citation to China’s border 
battle with India in 1962 as an outgrowth of Chinese duplicity rooted in “culture” 
(at 7). For the facts, see MAXWELL, Inpra’s Cuma War (1971) reviewed in this 
Joumal at 65 AJIL 859 (1971). It would serve no useful purpose to recite the au- 
thors many misconceptions regarding international behaviour as perceived by non- 
Westerners. 
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But it would be kinder not to go on. No convincing case has been made 
out for regarding international law as culturally limited in practice, and 
all the factual evidence seems to point the other way. If there seem to 
be theoretical reasons for taking a different view, it would seem appropriate 
at this time to re-examine the theory. 

ALFRED P. RUBIN 


New STUDENT JOURNALS 


In October 1972, the Syracuse University College of Law published the 
first issue of the Syracuse Journal of International Law and Commerce. 
In addition to an article on “ Impact Reports: A Domestic Law Analogy 
for International Legislation” by the Journaľs Faculty Advisor, L. F. E. 
Goldie, the issue contains articles on “The Self-Actualizing Function of 
Law in the Soviet Context” (James L. Hildebrand) and “United Nations 
and the Deep Ocean: From Data to Norms” (Zdenek J. Slouka). Also in- 
cluded are the Proceedings of the eighth regional meeting of the American 
Society of International Law held at Syracuse on April 3, 1971. The 
subject discussed was “The United Nations and the Resources of the Deep 
Ocean Floor,” with papers presented by Professor Goldie, Sevine Carlson, 
and William Palmer. 

The L.Q.C. Lamar Society of International Law of the University of 
Mississippi has recently inaugurated The Journal of Space Law.? The 
first issue, which is devoted to “Earth Resources Survey Satellites and 
International Law,” has articles on the international implications of such 
surveys; their relationship with the Outer Space Treaty; technological and 
legal aspects of environmental monitoring, possibilities for an international 
agency for earth resources experiments; the space shuttle, and an analysis 
of whether the United Nations should draft a treaty on earth resources 
satellites. The authors include Franco Fiorio, Stephen Gorove, Eugene 
Brooks, George A. Codding, Jr., Mohammed Behesti, John R. Tamm, and 
Eileen Galloway. 

With these two additions, seventeen law schools throughout the country 
are now publishing student international law journals.* 


1To be published semiannually: $5.00 per year in the U.S., $7.50 for foreign coun- 
tries. Address inquiries to Business Manager, Syracuse Journal of International Law 
and Commerce, Syracuse University College of Law, Syracuse, New York 13210. 

2 To be published semiannually: $6.00 per year in the U.S.; $7.00 for foreign coun- 
tries. Address inquiries to The Journal of Space Law, University of Mississippi School 
of Law, University, Mississippi 38677. 

3A complete list, including publication data, can be obtained from the Executive 
Secretary, Association of Student Intemational Law Societies, 2223 Massachusetts Ave. 
N.W., Washington, D. C, 20008. 


CORRESPONDENCE 


The Editors of the Journal welcome scholarly communications and will 
print those considered to be of general interest to its readers. 


To Tue EDITOR-IN-CHIEF: 


We read in the October issue of the Journal excerpts from a letter writ- 
ten by the State Department Legal Adviser, John R. Stevenson, concerning 
United States mining of North Vietnamese ports last spring. 

Your readers may be interested in the inquiry that triggered Mr. Steven- 
son’s letter, as well as the response to that letter. As the authors of both 
the inquiry and the response, we will be pleased if you choose to publish 
both documents, which we enclose. 

THOMAS EHRLICH 
Cart B. SPAETH 
Stanford Law School 
January 10, 1973 


Lerrers By THoMas EHRLICH anp CARL B. SPAETH TO 
Jonn R. STEVENSON, LEGAL ADVISER, DEPARTMENT OF STATE 


May 31, 1972 
The Honorable John R. Stevenson 
Legal Adviser 
Department of State 
Washington, D.C. 20520 


Dear Jack: 


In the past, we have frequently voiced strong opposition to continued 
United States military involvements in Southeast Asia. In recent days, our 
anguish has deepened, our protests have grown sharper. In those protests, 
we have spoken as American citizens convinced that current American 
policies in Southeast Asia are fundamentally wrong. 


Until now, we have not written to you. We realize full well both the 
pressures and the limitations of your Office. Nonetheless we now do write 
to express our views as lawyers whose professional lives are dedicated to 
international law. We write to you as lawyer for the Secretary of State 
and one who is, we know from personal experience, deeply committed to 
the conduct of United States foreign policy in a manner that is wholly 
consistent with international law. 


We have both analyzed the current United States mining and blockade 
of North Vietnamese ports and must say, in all candor, that we find no 
sound legal basis for United States actions. Perhaps no less disturbing, 
we have been unable to find a single reference to law in any pronounce- 
ment to the American people by any government official. The only sug- 
gestion we have seen in the press that legal issues were considered came 


166 AJIL 836 (1972). 
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in a news story indicating that the United States referred to collective 
defense under Article 51 of the United Nations Charter in a report to the 
Secretary General. In the Cuban missile crisis, the President’s legal 
advisers consciously refused to justify United States actions under Article 
51, fearing the dangerous precedential implications. Those implications 
seem to us worse in the current situation. We know of no past case in 
which our nation has tried to justify interference with neutral ships carry- 
ing all types of goods on this ground. 


The contrast between the legal aspects of the current situation and the 
Cuban missile crisis underscores our concerns. United States actions a 
decade ago were authorized by the Rio Treaty, the actions were selective 
in being aimed solely at offensive missiles, and the entire quarantine was 
designed and executed with legal considerations in mind. The State De- 
partment issued a full memorandum on the legal basis for the quarantine 
within a day after the President announced it, and the memorandum re- 
ceived wide publicity. 


We understand, perhaps better than most, that the effort to bring law 
and legal considerations to the forefront is not easy when Southeast Asian 
policy is at issue. But even discounting our parochial perspective, we are 
most troubled by this matter. 

Sincerely, 
THoMas EHRLICH 
Cart B. SPAETH 


July 12, 1972 
The Honorable John R. Stevenson 
Legal Adviser 
Department of State 
Washington, D.C. 20520 


Dear Jack: 


Many thanks for your letter in response to our inquiry conceming the 
legal basis for the current United States mining of North Vietnamese ports. 


In an important sense, we are relieved to know that your Office was 
fully consulted well in advance of the President’s announcement. Whether 
or not we—or other lawyers—agree with the judgments of you and your 
staff on the matter, involvement of lawyers and legal considerations in the 
process of decision is of major concern. At this point, we would not burden 
you with a further debate by correspondence on the merits of the issues 
raised. But we do raise two points—one of substance and one of procedure 
—on the grounds that should similar situations arise again in the future 
we would hope that these points would be kept in mind. 


First, as to substance, one of the reasons we have been troubled by the 
self-defense rationale as applied to United States involvement in Vietnam 
is the indeterminate dimensions of that rationale. As you properly point 
out, measures of self-defense must, under international law, meet the 
tests of necessity and proportionality. But those tests are fashioned and 
administered by the defending nation unilaterally. The precedential im- 
pact of actions allegedly in self-defense is inevitably widened, therefore, 
beyond the particular circumstances of those actions. In the Cuban mis- 
sile crisis, on the other hand, the United States chose a course of action 
that required a multilateral decision by members of a regional organization 
—a process that builds in limitations on the scope of substantive response. 
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At least in part for that reason, we think, other governments around the 
world—and their legal advisers—viewed the legal basis of the United 
States actions in the Cuban missile crisis as more persuasive than the legal 
basis of our recent actions in North Vietnam. 


Second, as to procedure, we urge that special care be taken to articulate 
publicly a full statement of the legal case for any future United States 
action involving the use of force. Although we are relieved that the Legal 
Advisers Office was consulted before the President’s announcement, the 
fact remains that the legal analysis resulting from the consultation remains 
largely hidden from public view. In our opinion, it is important from the 
perspective of the Office, the whole Department, and indeed our national 
poliata that full legal explanations of United States actions be publicly 
available. 


Our thanks for your time and attention. 
Sincerely, 
THOMAS EHRLICH 
CARL B. SPAETH 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


ARTHUR W. ROVINE 
Office of the Legal Adviser, Department of State 


The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


ALIENS 


Property Rights; Internment (8 Whiteman’s Digest, Ch. XXIII, §§12, 20) 


On October 4, 1972, President Nixon signed into law H.R. 8215 (P.L. 
92-458), permitting Japanese-Americans who were interned or paroled 
during the Second World War under the Alien Enemy Act (50 U.S.C. §21) 
to file claims, and to be reimbursed, for funds deposited by them in Ameri- 
can branches of the Yokohama Specie Bank, Ltd., Japan. According to 
the Department of Justice, in a release dated November 2, 1972, the 
eligible persons who were interned or paroled, or their heirs, will receive 
payment at the conversion ratio of approximately 26 cents to the yen. The 
text of the Act is as follows: 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, notwithstanding any other 
provision of law to the contrary, persons of Japanese ancestry interned or 
paroled pursuant to the Alien Enemy Act during World War II may 
assert debt claims based upon yen certificates of deposit issued by the pre- 
World War II Hawaiian or United States branches of the Yokohama Specie 
Bank, Limited, payable from the vested assets of the bank remaining in 
the custody of the Attorney General after final distribution is made under 
the April 30, 1968, judgments and decrees of the United States District 
Court for the District of Columbia in Honda against Clark, civil action 
numbered 1179-64. Legal representatives or successors in interest, by in- 
heritance, devise, bequest, or operation of law, of debt claimants, other 
than persons who would themselves be disqualified from allowance of a 
debt claim, may apply for and receive payment to the same extent as 
their predecessors in interest would have. Claims under this Act shall be 
filed not later than one hundred and eighty days after the date of enactment 
of this Act with the Office of Alien Property of the Department of Justice. 


Sec. 2. Claims payable under this Act shall be subject to section 20 of 
the Trading With the Enemy Act, and required to meet all conditions of 
allowability and defenses prescribed by section 34(a) of the Trading With 
the Enemy Act, except the provision concerning allowance of claims of 
persons interned or paroled pursuant to the Alien Enemy Act, and the de- 
fense that the underlying debt obligation has been released or exonerated 
= or after November 14, 1957, by its redemption or surrender for con- 
sideration. 
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Sec. 3, Claims shall be payable at the same yen-dollar conversion ratio 
afforded to claimants under the consent decree of the United States Dis- 
trict Court for the District of Columbia of April 30, 1968, in Honda against 
cet civil action numbered 1179-64, to the extent funds are available 
therefor. 


Sec. 4. Payments under this Act shall be made as expeditiously as pos- 
sible. All determinations with respect to the form and content of claims 
under this Act, the proof thereof and all other matters related to proceed- 
ings on such claims, including the allowance and disallowance thereof 
and the proration of available Yokohama Specie Bank assets among al- 
lowed claims if insufficient for full payment, shall be within the sole dis- 
cretion of the Attorney General or his designee and shall not be subject 
to review by any court. 


Immigration and Immigration Visas (8 Whiteman’s Digest, Ch. XXII, §16) 


As noted in the “Contemporary Practice” section of the last issue of the 
Journal, the United States Government, on September 27, 1972, imposed 
visa requirements for aliens in immediate transit through the United 
States. The order was to remain in force until January 1, 1973. How- 
ever, on December 22, 1972, Secretary of State William Rogers, in an 
order concurred in by Attorney General Richard Kleindienst, extended 
the visa requirement until July 1, 1973. The sections of the Code of Fed- 
eral Regulations referred to in the order excerpted below, and which 
were suspended as of September 27, 1972, authorized the admission of 
aliens in immediate transit without a nonimmigrant visa. 


In view of indications that the possibility of the commission of terrorist 
acts in the United States remains high, of the continued presence in the 
United States of aliens against whom such acts might be directed, and of 
the possibility that such acts might be directed against U.S. citizens or 
their property as well as against aliens, it has been determined that there 
is a continuing emergency situation in which the need for advance screen- 
ing of aliens seeking admission into the United States requires the sus- 
pension for an additional period of the provision for admission of aliens 
in immediate transit without a visa. Therefore, Part 41, Chapter I, Title 
22 of the Code of Federal Regulations is amended by suspending until 
July 1, 1973, the waiver of the nonimmigrant visa requirement in the case 
of aliens in immediate transit. 


Paragraph (e) of §41.6 is suspended until July 1, 1973. 


Effective date. The amendment to the regulations contained in this 


order shall become effective upon publication in the FEDERAL REGISTER 
(12-22-72). 


Conpuctr or Hosts 


Prohibited Weapons (10 Whiteman’s Digest, Ch. XXIX, §14) 


The General Assembly of the United Nations, on November 29, 1972, 
adopted a resolution entitled “Non-use of force in international relations 


167 AJIL 120 (1973). 2 37 Fed. Reg. 28286 (1972). 
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and permanent prohibition of the use of nuclear weapons.” (A/RES/2936 
(XXVII )—adopted without reference to a Main Committee: UN Doc. A/ 
L/676/Rev.1). The eighth preambular paragraph was as follows: “Re- 
calling the Declaration on the Prohibition of the Use of Nuclear and 
Thermonuclear Weapons, contained in General Assembly resolution 1653 
(XVI) of 24 November 1961.” The first operative paragraph stated that 
the Assembly “Solemnly declares, on behalf of the States Members of the 
Organization their renunciation of the use or threat of force in all its 
forms and manifestations in international relations, in accordance with the 
Charter of the United Nations, and the permanent prohibition of the use 
of nuclear weapons.” The United States abstained in the vote on the 
draft resolution, which was adopted by 73-446. The following is an 
excerpt of a statement by Ambassador Christopher H. Phillips in explana- 
tion of vote.* 


I also wish to point out that the United States and many other members 
voted against General Assembly Resolution 1653 (XVI), The Declaration 
on the Prohibition of the Use of Nuclear Weapons. We continue to re- 
gard that resolution, which asserts that the use of nuclear weapons at 
any time and under any circumstances is ipso facto a violation of the 
Charter and a crime against humanity, as without any legal basis. The 
draft resolution before us today refers to this earlier resolution and ap- 
pen to assert that nuclear weapons have been prohibited. However 
audable the goals of the proponents of this resolution, we are, of course, 
unable to support such a proposition which so clearly flies in the face 
of reality and law. 


LEGAL REGULATION OF UsE oF FORCE 
Indirect Aggression (12 Whiteman’s Digest, Ch. XXXVI, §7) 


The following are excerpts from a statement on the question of defin- 
ing aggression made by Ambassador W. Tapley Bennett on Nevember 6, 
1972 in the Sixth Committee of the United Nations General Assembly: + 


2 kd kad 


We are inclined to believe that, in large measure, the lack of progress 
made by the Special Committee is due to the fact that the task of defining 
“aggression” is a very difficult one. It is even more complicated than the 
task we faced in the Friendly Relations exercise when we elucidated the 
principle of the prohibition of the threat or use of force. The task is 
more difficult because we are working not merely on a list of specific acts 
which ought not to be committed but on a term which implies judgment 
of conduct and a term which directly involves the operation of the col- 
lective security mechanism. In this light it is worth recalling that the 
founding fathers in San Francisco decided that a definition was not es- 
sential to the operation of the United Nations system. This conclusion 
is obvious from the fact that the Charter does not contain a definition 
and the fact that a finding of the existence of an “act of aggression” is 
not necessary in order to activate the collective security system. Never- 
theless, the United States recognizes that a generally acceptable definition 


1 UN Doc. A/PV.2093, Nov. 29, 1972, at 61-62, 
1 Press Release USUN-128 (72), Nov. 6, 1972. 
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could be of some utility in assisting the United Nations in dealing with 
certain types of situations. This is not to say we think even the most 
perfect of definitions should be binding on the relevant organs of the 
United Nations in a procedural sense. It is undeniably true that States 
who commit acts covered by the definition will be guilty of an interna- 
tional wrong. This does not, however, imply to us that the only way the 
United Nations could deal with the matter would be to find that an act of 
aggression had occurred. It may well be that in a particular case the most 
efective action on which agreement could be obtained to trigger the 
collective security mechanism would be by way of a finding of a “threat 
to the peace” or a “breach of the peace.” We should do nothing to add 
impediments in the way of the United Nations responding in whatever 
way it can to the existence of a threat to the peace or a breach of the peace. 


x = x 


In place of concrete efforts to bridge the existing well-known and long- 
standing gaps, some suggest we drastically reduce the scope of our man- 
date. Those urging this view would abandon any effort to define the term 
“aggression” as used in the Charter itself and would instead embark on 
an effort to define so-called direct aggression. 


It seems to my Delegation that the problems with this are twofold. In 
the first place, the Charter does not distinguish between different types 
of aggression. To attempt to distinguish between different types of ag- 
gression would in the view of my Government seriously misconstrue the 
Charter. The Charter speaks in Article 2, paragraph 4, of “the use of force” 
in international relations; it does not differentiate among the various kinds 
of illegal force, or ascribe to them degrees of illegality according to the 
nature of the techniques of force employed. Articles 1 and 39 of the 
Charter speak of “aggression”; they do not differentiate among kinds of 
aggressions on the basis of the methods of violence which a particular ag- 
gressor may favor. There is simply no provision in the Charter which 
suggests that a State can in any way escape or ameliorate the Charter’s 
condemnation of illegal acts of force against another State by a judicious 
selection of means to an illegal end. Secondly, anyone familiar with the 
nature of violence since 1945 would have to acknowledge that a very 
significant portion of the problems arise from precisely that kind of uses 
of force which some would have us exclude from the definition. The 
temptation to settle for a misleading and partial definition is all the more 
puzzling if one realizes that the Friendly Relations Declaration which 
was accepted by consensus has already established language for covering 
indirect uses of force. 


To the extent that some of the rationale for urging a partial definition 
is based not merely on pessimism as to the feasibility of reaching agree- 
ment on a definition in accordance with the use of the term in the Charter 
but on a perceived danger that a complete definition could give rise to 
other problems such as over reaction, we would urge that consideration 
be given to the concept of proportionality. If fear of over reaction is the 
basis for the problem, Jet us deal with the danger of over reaction, not 
distort the basic concept of the term as used in the Charter. 


Permissible and Impermissible Uses of Force (12 Whiteman’s Digest, Ch. 
XXXVI, §§1-8) 


The General Assembly of the United Nations, on November 29, 1972, 
adopted a resolution entitled “Non-use of force in international relations 
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and permanent prohibition of the use of nuclear weapons.” ( A/RES/2986 
(XXVII))+ The sixth and seventh preambular paragraphs of the resolu- 
tion were, respectively, as follows: “Mindful of the principle of the in- 
admissibility of acquisition of territory by force and the inherent right of 
States to recover such territories by all the means at their disposal, Re- 
affirming its recognition of the legitimacy of the struggle of colonial 
peoples for their freedom by all appropriate means at their disposal.” The 
United States abstained in the vote on the draft resolution. The following 
is an excerpt of a statement by Ambassador Christopher H. Phillips in 
explanation of vote.? 


While the non-use of force is a laudable objective, the United States 
believes the Charter of the United Nations remains the basic guideline 
covering the conduct of nations. We are skeptical about the utility of 
restating principles of the U.N. Charter through General Assembly resolu- 
tions because we feel that such resolutions tend to detract from the Char- 
ter itself. It is for these reasons my delegation has abstained on [the] 
draft resolution ... 


We also believe that the distinction drawn in the Charter between the 
threat of, or use of force in accordance with the inherent right of indi- 
vidual or collective self-defense, which is legitimate, and non-legitimate 
uses such as acts of aggression, is the key principle governing the use of 
force in international relations, and we regret that the resolution before 
us does not explicitly draw that distinction. 


& = 2 


Finally, I wish to make clear that the United States considers that 
nothing in the sixth or seventh preambular paragraphs of the resolution 
we have just voted upon can change the provisions of the Charter regard- 
ing the legitimate use of force. 


Let me emphasize that in our view paragraph six would establish a 
right to use force which is beyond the provisions of the United Nations 
Charter. To our knowledge, no United Nations document affirms a 
right to use force in the circumstances described in this paragraph, and 
my delegation could not accept an implicit interpretation of the Charter 
to that effect. Article 2, paragraph 4, of the Charter states “All Members 
shall refrain from the threat or use of force against the territorial integ- 
rity or political independence of any state, or in any other manner incon- 
sistent with the purposes of the United Nations.” 


We must not in the name of the “Non-Use of Force” convey to anyone 
the suggestion that we are creating loopholes to this cardinal Charter 
principle. 


UNITED Nations SANCTIONS 


Southern Rhodesia (12 Whiteman’s Digest, Ch. XXVI, §12) 


On November 29, 1972, the Office of Export Control of the Depart- 
ment of Commerce amended Section 385.3 of the Export Control Regula- 
tions (15 C.F.R.), dealing with the control of exports to Southern Rho- 


1 See supra p. 329. 
2UN Doc. A/PV. 2093, Nov. 29, 1972, at 61-62. 
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desia, in order to make it clear that the legal authority for the control of 
such exports is derived from the United Nations Participation Act (59 
Stat. 619, as amended by 63 Stat. 734, 74 Stat. 797, 79 Stat. 841) as well 
as from the Export Administration Act of 1969 (83 Stat. 841, as amended, 
P.L. 92-412). The first sentence of Section 385.3 was amended to read 
as follows: 


Pursuant to the authorities contained in section 5 of the United Nations 
Participation Act (22 U.S.C. section 287c), as well as the authorities con- 
tained in the Export Administration Act of 1969, as amended, and in con- 
formity with the United Nations Security Council Resolutions of 1985, 
1986, and 1968, the United States has imposed a virtually total embargo 
on exports and re-exports of U.S.-origin commodities and technical data 
to Southern Rhodesia.*** 


Effective date: November 29, 1972. 
Rauer IH. Meyer, 
Director, 
Office of Export Control. 


THE INTERNATIONAL COURT OF JUSTICE 


The Statute (12 Whiteman’s Digest, Ch. XXXVII, §§8-32) 


On December 6, 1972, the United States joined with Argentina, Canada, 
Cyprus, Finland, Ghana, Greece, Guatemala, Japan, Liberia, Netherlands, 
New Zealand, Turkey, and Uruguay in introducing a draft resolution in 
the Sixth Committee of the United Nations General Assembly which, inter 
alia, would have established an Ad Hoc Committee to study “the role 
actually being played by the [International Court of Justice] in the inter- 
national community, the problems involved, and ways and means of solv- 
ing them.” (UN Doc. A/C.6/L.887, Dec. 6, 1972.) The General Assem- 
bly, without objection, decided to defer the matter to the following 
(twenty-eighth) session. Below are excerpts from a statement in support 
of the draft resolution by U.S. Representative Gordon Scherer, delivered 
in the Sixth Committee on December 7, 1972.1 


2 2 + 


Among the most significant issues dealt with in the revisions [of the Rules 
of the Court] ? is that of facilitating the access and willingness of States 
to use the Chambers provided for in the Statute of the Court. .. . [a]mong 
the important changes in this area was recognition that the parties to a 
dispute should have a decisive influence in the composition of ad hoc 
Chambers which could be constituted at the request of the parties to deal 
with a particular dispute. 


Such a change should not only encourage States to utilize Ad Hoc 
Chambers, but should also facilitate the use of such Chambers in a man- 
ner which could in effect amount to arbitration of disputes, saving the 
parties what are usually very heavy expenditures involved in arbitration 
while at the same time ensuring availability of the expertise and the pres- 


137 Fed. Reg. 25704 (1972). 
1 Press Release USUN-160 (72), Dec. 12, 1972. 
2 The revised rules are printed in 67 AJIL 194 (1973); 11 ILM 899 (1972). 
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tige of the Court to the parties to a dispute. In addition, ... in an Ad 
Hoc Chamber proceeding, if the language of both parties is not one of 
the two official languages of the Court, provision could be made to con- 
duct both the written and oral proceedings in the language of the two 
parties, provided of course that the chosen members of the Chamber 
could understand it sufficiently well. A judgment of the Chamber still 
must be printed and officially recorded in one of the Court’s official lan- 
guages, but the parties would still be able to save the heavy expenditure 
of translation and interpretation of their pleadings and oral presentations 
and of engaging foreign counsel flucnt in one of the Court’s two official 
languages. 


kad % 2 


The lack of use of the Court hardly reflects an absence of disputes. We 
must, therefore, study the underlying reasons of States for their reluctance 
to use the Court. Let us examine, for example, such issues as the barriers, 
if any, to greater recognition and acceptance by States of the value to 
themselves and to the world as a whole of a responsible legal order with a 
viable international judiciary at its core. 


We have exchanged sufficient generalities on this question. It is now 
clearly time that we exchange specifics in the manner that is best under- 
taken in a special or ad hoc committee. 


It is possible that the lack of the use of the Court lies still in a lack of 
understanding and utilization of the full potential of the Court under its 
present statute. 


a & kod 


An ad hoc or special committee would not only conduct a more profound 
study of the problems involved than we can do in this Committee given 
the pressure of our other business. It could also serve as a refining mecha- 
nism or as a conduit between the community of states and the Court itself. 
It could be a body whose views the Court could take into account if in 
its discretion it sees fit. 


Perhaps the most important function of such a Committee in the view 
of my delegation could be the first that I just mentioned, namely more 
detailed study of the issues involved in the role of the Court. For ex- 
ample, suggestions have been made in the past for expanding the possi- 
bility for the use of the Court’s advisory jurisdiction. The opportunities 
for such use and real understanding of the potential for such use have 
only barely been tapped. Is it desirable to have a multitude of national 
courts deciding fundamental questions of international law, or would it 
be preferable to have such issues referred to the ICJ for guidance toward 
uniformity in accordance with prevailing standards of conduct of the in- 
ternational community? 


The Security Council for the first time in the history of the United Na- 
tions sought and received the advice of the Court in the case of Namibia. 
We regard that exercise as having been most satisfactory. It should how- 
ever be viewed as a beginning and not as a unique historical event. In 
our opinion such a practice need not be restricted to the General Assembly 
or to the Security Council or for that matter to the principal organs of 
the United Nations. A detailed examination of the possibilities for greater 
use of the advisory opinion procedure should be undertaken promptly. 
There are many aspects of the relations between international organizations 
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and between States and international organizations that might well be 
clarified by greater use of advisory opinions. 


Suggestions have also been made for expanding the jurisdiction of the 
Court. Some of them involve no more than applying the existing Statute 
and Rules in such a manner as to bring present possibilities into line with 
contemporary needs. The idea of permitting international organizations 
to participate in determinations of the Court which will be binding in 
effect is not a new or unprecedented one. The United Nations Convention 
on Privileges and Immunities in Section 30 and the Statute of the United 
Nations Administrative Tribunal in Article II provide for such a conse- 
quence. How can this model be built upon? How can other international 
organizations, global and regional be granted similar opportunities within 
the framework of the existing statute? These are questions that deserve 
detailed analysis. Conversely, it has been suggested that the very finality 
of the binding decision has caused states to hesitate to have recourse to 
the Court lest diplomatic avenues of compromise be unduly restricted 
and highly complex inter-state relationships be oversimplified into a yes 
or no proposition. Answers to this problem may lie in an examination 
of the process of the framing of the question for the Court. The proceed- 
ings before the Court in the North Sea Continental Shelf Case may con- 
stitute one approach to this problem. The establishment within the Gen- 
eral Assembly of a review committee which could seek advisory opinions, 
in effect, on behalf of states is another possible approach that is not with- 
out precedent and that might usefully be studied. 


2 2 k 


My Government for its part will keep an open mind with regard to 
any proposals which can be shown to lead to greater confidence in and 
use of the Court. 


kod a 2 


Trust, Non-SELF-GOVERNING, AND CERTAIN OTHER TERRITORIES 


Declaration on the Granting of Independence to Colonial Countries and 
Peoples and Portuguese Territories (13 Whiteman’s Digest, Ch. XXXIX, 
§§14, 15) 


On November 22, 1972, the United Nations Security Council unani- 
mously adopted a resolution (UN Doc. S/10838/Rev. 1, Nov. 21, 1972) on 
the Portuguese Territories. Operative paragraphs 1 and 3 provide that 
the Security Council “1. Reaffirms the inalienable right of the peoples of 
Angola, Guinea (Bissau) and Cape Verde, and Mozambique to self- 
determination and independence as recognized by the General Assembly 
in resolution 1514(XV) of 14 December 1960 and the legitimacy of the 
struggle by those peoples to achieve that right; . . . 3. Calls upon the Gov- 
ernment of Portugal, in accordance with the relevant provisions of the 
Charter of the United Nations and General Assembly resolution 1514(XV), 
to enter into negotiations with the representatives of the peoples of An- 
gola, Guinea (Bissau) and Cape Verde, and Mozambique, with a view to 
achieving a solution to the armed conflict that prevails in those Terri- 
tories and permitting them to achieve self-determination and independence. 
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The following is an excerpt from a statement made in explanation of 
vote by Ambassador George Bush on November 22, 1972: + 


It has become commonplace in United Nations resolutions, whether in 
the General Assembly or in the Security Council or in other organs, to 
refer to the “right to self-determination and independence.” This resolu- 
tion, in operative paragraphs 1 and 3, contains that phrase. I wish to ex- 
press—as I have so often done in the past—our understanding as to its 
use. In the exercise of self-determination, independence is certainly one 
of the options open to the peoples of the area concerned, but it is not the 
only one. I can enumerate the alternative no better than as they are 
listed in the Declaration on Principles of International Law concerning 
Friendly Relations and Cooperation among States in accordance with the 
Charter of the United Nations. The Declaration clearly states: 


“The establishment of a sovereign and independent State ... or 
the emergence into any other political status freely determined by a 
people constitute modes of implementing the right of self-determina- 
tion by that people.” (General Assembly resolution 2625 (XXV)) 


The United States strongly supports that definition, and in voting for 
any draft resolution containing the phrase “self-determination and inde- 
paaa the United States interpretation is that independence is one— 

ut, as I indicated earlier, only one—valid option in the total exercise of 
self-determination. 


INTERNATIONAL 'TRADE 


United States Export Controls (14 Whiteman’s Digest, Ch. XLII, §15) 


On November 22, 1972, President Nixon directed that regulations con- 
trolling the travel of U.S. ships and aircraft (Transportation Order T-2) 
be changed to permit both U.S. aircraft having a validated license from 
the Department of Commerce and U.S.-flag vessels to visit the People’s 
Republic of China. The following are excerpts from a Department of Com- 
merce press release, dated November 22, 1972, announcing the change: 


Under previous regulations (Transportation Order T-2) U.S. air carriers 
and ships were not allowed to visit Chinese ports. These prohibitions 
were removed by the actions announced today. 


The modification reflects President Nixon’s intention to review existing 
restrictions on trade and travel relative to the People’s Republic of China 
in an effort to create broader opportunities for contacts between the 
Chinese and American peoples. 


Visits of U.S. aircraft to the People’s Republic of China will continue 
to require a validated license under the Export Control Regulations ad- 
ministered by the Department of Commerce. 


This change does not apply to North Korea or to the Communist con- 
trolled area of Viet-Nam where U.S. carriers continue to be prohibited 
from calling. 


1 UN Doc. S/PV.1677, Nov. 22, 1972, at 37. 
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Non-tariff Trade Barriers (14 Whiteman’s Digest, Ch. XLIII, §13) 


On October 27, 1972, President Nixon approved legislation (P.L. 92-387)? 
proposed by the Department of State that will prohibit the importation 
into the United States of pre-Columbian monumental and architectural 
sculpture and murals illegally removed from the country of origin. Ac- 
cording to a Department Press Release of October 19, 1972, the legislation 
“is intended to help the countries of the Western Hemisphere control the 
tragic despoliation of ceremonial centers of ancient civilizations and other 
archeological sites by eliminating a market for. these plundered treasures 
in the United States.” Under the act, anyone wishing to import the 
covered pre-Columbian art is obliged to show by a certificate of the country 
of origin that the export was approved by such country. Objects imported 
into the United States in violation of the act will be seized by customs 
authorities and returned to the country of origin. 


1 Text in 11 ILM 1403 (1972). 


Jupicia, DECISIONS 


ALONA E. Evans 


Expropriation—Cuba—extraterritorial effect—act of state—trademark in- 
fringement 


MENENDEZ v. FABER, CoE & Grecc, Inc. 345 F.Supp. 527. 
U.S. District Court, S.D.N.Y., March 17, 1972. Supplemental Memoran- 
dum, June 14, 1972. 


On September 15, 1960, the Cuban Government took possession of five 
leading manufacturers of the highest grade Havana cigars! and placed 
interventors in control of these enterprises. No compensation was paid 
for the property so taken. The five firms were organized under Cuban 
law, and substantially all of the stockholders, officers, directors, partners, 
and owners of these firms were Cuban nationals residing in Cuba; no 
American nationals were involved in the enterprises. The interventors 
continued the manufacture of the cigars and exported them to the United 
States under trademarks belonging to the confiscated firms. The three 
defendant importers? did not pay the interventors for cigars purchased 
after September 15, 1960. Following the intervention, the majority of 
the persons who owned or controlled the five firms fled to the United States, 
where they commenced nine actions against the defendants. Plaintiffs 
sought to enjoin defendants from infringing plaintiffs’ U.S. trademarks 
or paying anyone for products so marked, to obtain an accounting, dam- 
ages, and any money found to be owing to plaintiffs, and to recover the 
purchase price of cigars bearing their trademarks and shipped from their 
factories in Cuba. 

After these nine actions had been commenced, an action was brought 
by the interventors against counsel for the owners to enjoin prosecution 
of the nine actions and to substitute the interventors’ counsel for the origi- 
nal plaintiffs counsel. In F. Palicio y Cia., S.A. o. Brush, Judge Bryan 
held that the interventors but not the owners were entitled to pursue their 
claims for debts owed them by the importers for shipments made after 
September 15, 1960, and that the owners were entitled to pursue their 
claims for trademark infringements. After final judgment was entered 
in Palicio, the nine original actions were consolidated and the owners 
were permitted to bring claims for trademark infringement and unfair 


1 F, Palicio y Cia., S.A., Tabacalera José L. Piedra, S.A., Por Larranga, S.A., Cifuentes 
y Cía., Menendez, Garcia y Cía., Ltda. (hereinafter referred to as “owners” ). 

2 Faber, Coe & Gregg, Alfred Dunhill of London, Saks & Co. (hereinafter referred 
to as “importers” ). 

8256 F.Supp. 481 (S.D.N.Y. 1966), afd. 375 F.2d 1011 (2d Cir. 1966), cert. 
den. sub nom. Brush v. Republic of Cuba, 389 U.S. 830 (1967) (cited by court); 
61 AJIL 601 (1967). 
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competition. The interventors entered the case as additional parties plain- 
tiff and were permitted to bring claims for the purchase price of cigars 
shipped to the importers after September 15, 1960, which amounted to 
some $700,000. 

The District Court held that the interventors were entitled to recover 
amounts due from the importers for post-intervention shipments, less set- 
offs, counterclaims, or cross-claims allowable to the defendants; that the 
owners but not the interventors were entitled to recover from the importers 
for all pre-intervention shipments; that the importers were liable to the 
owners for payments made to the interventors for pre-intervention ship- 
ments; that the importers might recover from the interventors by seto 
those payments made to the interventors for pre-intervention shipments; 
and that despite the importers’ infringement of the owners’ trademarks 
and consequent unfair competition, the owners’ interests had not been so 
injured as to warrant injunctive relief, an accounting, or damages. 

The interventors argued inter alia that they and not the owners were 
entitled to recover debts owed by the importers for shipments made be- 
fore the confiscation. Ruling against this contention, Judge Bryan said: 


Thus, these were confiscations by a foreign state of the property of its 
own nationals within the state and cannot be said to have been in 
violation of international law, “no matter how flagrant and regardless 
of whether compensation has been provided.” Palicio v. Brush & 
Bloch, 256 F.Supp. at 487, and authorities there cited. Under Banco 
Nacional de Cuba v. Sabbatino, 376 U.S. 398, 84 S.Ct. 923, 11 L.Ed.2d 
804 (1964), the act of state doctrine proscribes this Court from ques- 
tioning the validity of the Cuban decrees and the confiscation of 
property of Cuban nationals in Cuba by the Cuban Government there- 
under. Nor are such confiscations within the purview of the Hicken- 
looper Amendment to the Foreign Assistance Act of 1964, 22 U.S.C. 
§ 2370(e) (2). “But rather within the specific exception excluding 
application of the amendment ‘in any case in which an act of a for- 
eign state is not contrary to international law’.” Palicio v. Brush & 
Bloch, supra, 256 F.Supp. at 487. 


It is for these reasons that I have held that the interventors are entitled 
to recover from the importers the amounts due and owing for cigars 
shipped to the importers by the interventors subsequent to interven- 
tion. . . . For the cigars so shipped were either on hand or were 
manufactured from tobacco which was on hand in the Cuban fac- 
tories when they were seized. Thus, they consisted of physical prop- 
erty in Cuba in the possession of the Cuban Government through 
expropriation. The debts of the importers for such cigars were ob- 
ligations to pay for tangible physical property then already in the 
possession of the interventors and shipped from Cuba by them. These 
debts were not in existence at the time of the seizure. 


The debts of the importers for pre-intervention shipments are in quite 
a different posture. These debts are for the price of cigars owned by 
and in the possession of the owner-plaintiffs prior to intervention and 
shipped by them to the importers in the United States before inter- 
vention took place. Plainly, however, they were debts due to Cuban 
nationals at the date of intervention. 
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The question, then, is how these debts were affected by the confisca- 
tions and what effect, if any, the confiscations had on the power of 
this Court to enforce them. This depends, in turn, on where the 
debts are found to have been located. 


If the debts were property of the owners, located in Cuba at the time 
of intervention, it may be that they were taken over by the Cuban 
Government when intervention occurred, in which case this Court 
would be powerless to question such confiscations for the reasons 
which have been discussed. If, on the other hand, the debts constitute 
property within the United States at the time of confiscation, quite dif- 
erent principles apply. 


When property confiscated is within the United States at the time 
of the attempted confiscation, our courts will give effect to acts of 
state “only if they are consistent with the policy and law of the United 
States.” Republic of Iraq v. First Nat'l City Bank, 353 F.2d 47, 51 
(2d Cir. 1965), cert. denied, 382 U.S. 1027, 86 S.Ct. 648, 15 L.Ed.2d 
540 (1966). As Palicio v. Brush & Bloch makes clear, “[a]cts of 
intervention and nationalization which do not afford compensation to 
the persons adversely affected are undoubtedly inconsistent with our 
policy and laws,” and, quite plainly, the Cuban decrees of interven- 
tion deprived the owners of their property contrary to our policy 
against confiscation without compensation, 256 F.Supp. at 488. 


Here, the debts due and owing from the importers to the owners for 
pre-intervention shipments were not property of the owners located 
in Cuba at the time of intervention. Such debts were located in the 
United States and constituted property of the owners in this country. 
As to such property, the Cuban decrees of confiscation will not be 
given effect in our Courts.* 


The court was not persuaded by interventors’ argument that the cur- 
rency control regulations promulgated in the early days of the Castro 
regime sustained their claim to the amounts owed for the pre-intervention 
shipments. Judge Bryan said: 


In the cases at bar, on the other hand, the debtors were corporations 
located in the United States; the debts were due for merchandise 
received here; were situated in the United States; and were enforce- 
able here and suit was properly brought in the United States courts 
by parties present in the United States. The debts were payable in 
dollars, not in Cuban currency. The Cuban currency regulations, 
valid though they may be in Cuba, cannot be given extraterritorial 
effect to bar any rights which the owners may have to recover from 
the importers in our courts any dollar amounts due them for pre-inter- 
vention shipments. 


Moreover, the practical effect of the interventors’ theory would be to 
enable them to retain the payments made to them by the importers 
for pre-intervention shipments, even if not legally entitled to such 
payani under United States law. Thus, the interventors would 

ave succeeded by indirection in confiscating these debts, even though 
this would be contrary to the laws and policy of this country. This 
would be an unconscionable result and will not be permitted. 


Finally, the interventors’ contention that since they assumed the 
owners’ accounts payable when they took over the Cuban factories, 


4345 F.Supp. 527 at 537-38. 
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they are entitled to succeed to the owners’ accounts receivable, is 
quite beside the point. Mere assumption of the accounts payable, for 
whatever reason, cannot give validity in the United States courts to 
Cuban decrees of expropriation purporting to affect property, such 
as the debts due from the importers for pre-intervention shipments 
located within the United States." 


It followed that the owners had the right to bring claims against the 
importers for amounts owed them for the pre-intervention shipments. 
The importers, on the other hand, argued that they had made these pay- 
ments to the New York banks which they assumed to be the agents of 
the owners and had thereby discharged their obligations to the owners 
despite the latter’s contention that these payments, totalling some $384,000, 
had not been received by the owners. Moreover, the interventors were 
vague as to whether they had ever received these payments. The court, 
however, found that the New York banks had made the payments to the 
interventors and not to the owners. Concluding that the importers were 
aware of the fact that the interventors had received the payments, the 
court held that the owners were not estopped from asserting their claims 
against the importers. 

The importers then contended that having made the payments by mis- 
take to the interventors they were entitled to setoff these amounts against 
amounts owed by them to the interventors for post-intervention shipments. 
The interventors responded inter alia that such setoffs were barred by the 
act of state doctrine on the following argument: 


The importers’ claims against them are characterized as claims for 
breaches of implied contracts to repay to the importers the amounts 
paid by mistake. These breaches of contract are said to have occurred 
in Cuba where the interventors resided and where the funds repre- 
senting the payments were eventually received. Since the obligations 
of the interventors to make repayment were obligations for such 
breaches of contract they had a situs in Cuba. The refusal of the 
interventors to honor these obligations was an act of the Cuban state 
repudiating obligations situated in that country. Thus, under the 
principles laid down in Banco Nacional de Cuba v. Sabbatino, 376 
U.S. 398, 84 S.Ct. 923, 11 L.Ed.2d 804 (1964), this Court may not 
question that repudiation. Relying on French v. Banco Nacional de 
Cuba, 23 N.Y.2d 46, 295 N.Y.S.2d 433, 242 N.E.2d 704 (1968), it is 
said, further, that the Hickenlooper Amendment® is not applicable 
here because these are not cases “in which a claim of title or other 
right to property” is being asserted, but only claims for breaches of 
contract repudiated by acts of the Cuban State, which is governed 
by Sabbatino.’ 


Judge Bryan said: 


As I view these contentions, it is unnecessary to reach the somewhat 
troublesome question as to applicability of the Hickenlooper Amend- 
ment. For the interventors’ act of state argument, based on Sabbatino 
and French, is unsound and unsupportable. 


5 Ibid., 540. 
e 22 U.S.C. §2370(e)(2). Footnote by court; other footnotes omitted. 
7345 F.Supp. 527 at 544. (Emphasis by court) 
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In the first place, the interventors’ premise that the importers’ claims 
to recover the monies paid by mistake are claims for breach of con- 
tract is incorrect. While claims of this nature are often referred to as 
arising out of a contract implied in law or in quasi contract, they are 
not contract claims in the true sense at all. They are not based on 
any agreement or assent of the party charged or any contract relation- 
ship between the payor and the recipient of the payment. Such claims 
are obligations arising out of unjust enrichment and are imposed by 
law in the interests of reason and justice. 17 C.J.S. Contracts §6 
(1963) and cases there cited. Thus, the importers claims for relief 
are not, as the interventors’ contend, claims for breach of contract 
situated in Cuba and therefore subject to a Cuban act of state re- 
Dougata them even assuming an act of state to that effect had taken 
place. 


That these obligations arose out of the mistaken payment of debts 
due and owing in the United States by importers located here has 
already been made clear. All payments by the importers were made 
by check drawn against their accounts in banks in the United States. 
Most of the payments were made to collecting banks in the United 
States acting on behalf of the interventors. The funds from such 
checks as were sent directly to Cuba, could only be realized upon 
when collected from the drawee banks in the United States. I see no 
reason why these obligations should be affected by any acts of the 
Cuban Government. 


Finally, it may be noted that there was no formal repudiation of these 
obligations by Cuban Government decree of general application or 
otherwise. This is in contrast to French where the repudiation of 
the tax exemption certificates was based on official decision of the 
Cuban Currency Stabilization Fund applying generally to all such 
certificates. Here, all that occurred was a statement by counsel for 
the interventors, during trial, that the Cuban Government and the 
interventors denied liability and had refused to make repayment. 
This statement was made after the interventors had invoked the juris- 
diction of this Court in order to pursue their claims against the im- 
porters for post-intervention shipments. It is hard to conceive how, 
if such a statement can be elevated to the status of an act of state, 
any refusal by any state to honor any obligation at any time could be 
considered anything else. 


To say that the refusal of the interventors to honor their obligations 
to repay the amounts by which they were unjustly enriched under 
the circumstances of these cases constituted a foreign act of state 
which must be given effect in our courts, would extend the act of 
state doctrine to unprecedented and unconscionable lengths. It 
would render nugatory the sound pak that our courts will not 
give extra-territorial effect to a confiscatory decree of a foreign state 
and thereby emasculate the public policy of the forum against con- 
fiscation. See Palicio v. Brush & Bloch, 256 F.Supp. at 487—488, and 
cases there cited. 


Accordingly, I hold that the importers may recover from the inter- 
ventors by way of set-off the monies paid the interventors on account 
of pre-intervention shipments and that such recovery is not barred 
by the act of state doctrine.® 


8 Ibid., 545-46. (Emphasis by court) 
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With regard to the owners contention that the importers had infringed 
their trademarks and had consequently engaged in unfair competition 
according to New York law, the court found that the owners had not sus- 
tained any injury by the importers’ use of the trademarks. An accounting 
would not be appropriate in the circumstances as the owners were not in 
competition with the importers in the period at issue, and it would amount 
to a windfall, “punish[ing] the importers and interventors for acts done 
without wrongful intent.” ° 

In a Supplementary Memorandum, Judge Bryan took note of the situa- 
tion of one of the defendants, Dunhill, which having paid more to the 
interventors on the pre-intervention shipments than it owed them on the 
post-intervention shipments, could not setoff these amounts, so as to take 
advantage of the court’s ruling respecting owners’ claims against the im- 
porters. Regarding Dunhill, the court held that it was entitled to an 
affirmative judgment on its counterclaims against the interventors for the 
differences between the two amounts. 


Jurisdiction—subject matter—1929 Warsaw Convention—carrier’s liability 


VARKONYI AND FAULKNER v. S.A. EMPRESA DE VIACAO AIREA RIO GRANDENSE 
(Vanc). 336 N.Y.S. 2d 193. 

Supreme Court, Special Term, New York County, Part I, September 15, 
197: 


Plaintiffs, nonresidents of the United States, brought actions for wrong- 
ful death arising from the crash of a Varig aircraft in Lima, Peru, in 1962. 
The decedents held round trip tickets with destinations entirely in Latin 
America. When the actions were commenced, defendants’ motion to 
dismiss on the ground of forum non conveniens was denied by the Su- 
preme Court, Special Term. The Appellate Division reversed this de- 
cision but with leave to renew the complaints in a court of proper juris- 
diction, holding that the actions had been brought in New York solely 
for the plaintiffs convenience. The Court of Appeals reversed and or- 
dered the Appellate Division to consider whether the actions burdened 
the New York courts, caused a hardship to defendants, and whether plain- 
tiffs had no other forum. Defendants then moved to dismiss on the 
ground that the court lacked subject matter jurisdiction as defined in 
Article 28 of the 1929 Convention for the Unification of Certain Rules 
Relating to International Transportation by Air (Warsaw Convention). 
The Supreme Court, Special Term, granted defendants’ motion. 

Justice Fino observed with respect to plaintiffs’ principal contention 
that it was generally accepted that Article 28 dealt with subject matter 
jurisdiction, not with venue. This article provided that an action for 
damages could be brought in the carrier’s domicile, the carrier’s principal 
place of business, the place in which the ticket was issued, or the place of 
destination. There was ample precedent for the conclusion that where 
none of the four places was in the United States, as here, American courts 


9 Ibid., 562. 1 49 Stat, 3000; 137 LNTS 11. 
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had no jurisdiction over a tort action arising under the Convention. The 
court observed that the 1971 Guatemala Protocol to the Convention pro- 
vided for jurisdiction in the place of domicile of the passenger if the 
carrier did business in that place but pointed out that this Protocol, to 
which the United States was a signatory, was not yet in effect. 


Aliens—exemption from military service—liability after termination of 
treaty provision—effect upon naturalization 

In re CoramsBaca. 346 F.Supp. 362. 

U.S. District Court, D. Md., June 28, 1972. 

Petitioner, a German national, applied for naturalization as a United 
States citizen. The Naturalization Examiner recommended that the court 
deny the petition on the ground that petitioner was ineligible for naturali- 
zation because as a resident alien he had been exempted from service in 
the armed forces, thereby permanently barring himself from naturaliza- 
tion.t Petitioner admitted that he had asked for relief from service in 1950 ? 
and that his status had been changed at that time from I-A to IV-C 
(Aliens). He retained this status despite the fact that in 1951 Congress 
had revoked the exemption for permanently resident aliens other than 
“treaty aliens” (i.e. those to whom such exemption was granted by treaty). 
It was shown that in 1953 petitioner had received at his request an ex- 
emption from military service under the terms of Article VI of the 1923 
Treaty of Friendship, Commerce, and Consular Rights with Germany.‘ 
In 1954 petitioner was reclassified as V-A (registrant over the age of liabil- 
ity for military service). Petitioner sought relief from the commitments 
which he had made on the grounds inter alia that he had not been actually 
relieved from liability to military service because after Congress had 
eliminated the exemption in 1951, he continued to be available for induc- 
tion although he had not been ordered to report. The District Court 
granted his petition. 

Judge Kaufman, distinguishing petitioner’s situation from that in Astrup 
v. Immigration and Naturalization Service,’ took the position that unless 
the alien received total relief from the liability to military service pro- 
vided for in Section 4(a) of the Universal Military Training and Service 
Act of 1951, he could not be said to have been barred from citizenship 
by the terms of Section 315 of the Immigration and Nationality Act. 
Petitioner’s execution of a request for exemption under the terms of the 
treaty was rendered nugatory by the fact that the United States, in a 
note of June 2, 1953 to the Chargé d’Affaires of the Federal Republic of 
Germany at Washington, revoked this clause, effective June 2, 1954, so 
that petitioner remained liable to military service until his reclassification 


1 Section 315, Immigration and Nationality Act, 66 Stat. 163 (1952); 8 U.S.C. §1426. 

2 Section 4(a), 62 Stat. 605 (1948); 50 U.S.C.App. §454(a) (1950) (footnote by 
court). 

8 65 Stat. 76; 50 U.S.C.App. §454 (1951) (footnote by court). 

444 Stat. 2132; 52 LNTS 133. 5 402 U.S. 509 (1971) (cited by court). 
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as overage on November 18, 1954. Petitioner was therefore eligible for 
naturalization. 


War—definition of “time of war”’—military desertion—statute of limitations 
—Vietnam hostilities 


Broussard v. Patron. 466 F.2d 816. 
U.S. Court of Appeals, 9th Cir., September 21, 1972. 


Petitioner, an airman first class in the United States Air Force stationed 
on Okinawa, sought a writ of habeas corpus to review his conviction by 
general court-martial on a charge of desertion* He deserted on October 
1, 1964 and was arrested on March 18, 1969. Following his conviction, 
he was sentenced to four months’ imprisonment at hard labor, reduction 
in grade to E-l, forfeiture of pay and allowances, and a bad conduct dis- 
charge. While in prison, petitioner sought habeas corpus to void this 
sentence. The District Court for the Central District of California denied 
the petition. On appeal, the Court of Appeals for the Ninth Circuit re- 
manded with instructions to hold the proceedings in abeyance until peti- 
tioner had exhausted his administrative remedies. The administrative 
proceedings being completed, petitioner returned to the District Court, 
which upheld the sentence of the military court. The Court of Appeals 
affirmed this decision. 

Petitioner contended that his desertion was governed by the three-year 
statute of limitations for peacetime desertion rather than by the unlimited 
time period for prosecution of a desertion in “time of war.”? He argued 
that in the Vietnam hostilities the condition of “time of war” began with 
the attack on Pleiku on February 7, 1965 and not with the adoption of 
the Gulf of Tonkin Resolution on August 10, 1964. Circuit Judge Wright 
observed that: 


It is an established rule of military law that, for purposes of Article 
43, “time of war” refers to de facto war and does not require a formal 
Congressional declaration.* 


He pointed out that the Court of Military Appeals in United States v. 
Anderson had concluded that “time of war” for purposes of Article 43 
began with the date of passage of the Gulf of Tonkin Resolution. In view 
of the fact that the Air Force Court of Military Review had rejected 
petitioner’s argument and that the Court of Military Appeals had refused 
to review this decision, Circuit Judge Wright held that in this matter he 
had to “defer to the judgment of the military court.”* In the opinion of 
the Court of Appeals, the military authorities were not estopped from 
prosecuting petitioner on the charge of desertion by the fact that they had 
erroneously informed his parents that the statute of limitations had run 
on this offense. 


1 Art. 85, Uniform Code of Military Justice, 10 U.S.C. §885 (cited by court). 

2 Art, 43, Uniform Code of Military Justice, 10 U.S.C. §843 (cited by court). 

3 466 F.2d 816 at 819, citing inter alia United States v. Anderson, 38 CMR 386 
(1968). 4 466 F.2d 816 at 819. 
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Circuit Judge Koelsch, concurring, took the position that the Court of 
Appeals Jacked jurisdiction to review the decision of the military court. 


Extradition—whether principle of specialty applies to extradition by comity 


en a KELLA v. ATTORNEY GENERAL OF THE UNITED Srates. 462 
F.2d 475. 
U.S. Court of Appeals, 2d Cir., June 12, 1972. 


Appellants, both French nationals, were extradited from Italy to the 
United States in October 1971 on charges of importing heroin into the 
United States. As there was no provision for narcotic offenses in the 
1868 Extradition Convention with Italy (15 Stat. 629) and supplementary 
conventions thereto, extradition was granted by Italy as a matter of 
comity. Appellants were originally indicted on November 20, 1969, in 
the District of Massachusetts for conspiring between September 15, 1968 
and April 22, 1969 to import heroin in violation of 21 U.S.C. §174.+ After 
their return to the United States and their release on $250,000 bail each 
in the District of Massachusetts, they were subpoenaed to appear before 
a grand jury in the Southern District of New York. Upon responding, 
they were arrested under an indictment returned that day, charging them 
with receiving, concealing, selling, and facilitating the transportation, 
concealment, and sale of 37 kilograms of heroin in the Southern District 
on or around May 27, 1970. Bail was set at $100,000 each which neither 
could post. While the accused were seeking release on habeas corpus 
on the ground that they were being detained on charges other than those 
for which they had been extradited, the Southern District grand jury re- 
turned a superseding indictment charging appellants, and 21 other de- 
fendants, with conspiracy to violate the narcotics laws between January 
1, 1970 and January 4, 1972 and with two substantive offenses in May 
1970. Bail was again set at $100,000, which neither of the accused could 
post. They filed another petition for their release on the same grounds. 
The District Court denied the petition? They appealed and also moved 
for a stay of their trial. The Court of Appeals affirmed the District Court’s 
decision and denied the motion for a stay. Subsequently, appellants were 
found guilty of the charges brought against them in the Southern Dis- 
trict. The actual opinion in the case was written after the proceedings 
in the District Court. 

Re-examining the Supreme Court’s decision in United States v. Rauscher,” 
Chief Judge Friendly was of the opinion that the District Court had taken 
too narrow a view of that case in holding that the rule of specialty did 


1 Section 174 was repealed by Pub.L. No. 91-513, tit. IIT §1101(a)(2), 84 Stat. 
1291 (1970). By the terms of §1105(a), the repealer became effective on May 1, 
1971. However, the repealer contained a saving provision, §1103(a), as to prosecu- 
tions under §174 for violations committed prior to May 1, 1971. (Footnote by court; 
other footnotes omitted. ) 

2339 F.Supp. 1242 (S.D.N.Y. 1972); 66 AJIL 867 (1972). 

8 119 U.S. 407 (1886). 
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not apply where extradition was granted by comity. Chief Judge Friendly 
said: 


Rauscher’s conviction of an offense for which he was not and could 
not have been extradited did not violate the treaty, which was silent 
as to the rights of a person extradited thereunder; it violated a rule 
of what we would now call United States foreign relations law devised 
by the courts to implement the treaty. Cf. Banco Nacional de Cuba 
v. Sabbatino, 376 U.S. 398, 421-422, 84 S.Ct. 923, 11 L.Ed.2d 804 
(1964), and cases there cited. We likewise can see no reason in 
principle why the judicial remedy fashioned in Rauscher should not 
also apply when extradition has been obtained as an act of comity 
by the surrendering nation; the need for preserving the United States 
from a breach of faith is equally strong. 


However, the Rauscher remedy must be applied in light of the con- 
siderations that gave it birth. Since the object of the rule was to 
prevent the United States from violating international obligations, it 
becomes essential to determine, as best one can, whether the sur- 
rendering state would regard the prosecution at issue as a breach.* 


The history of American extradition relations with the United Kingdom 
up to Rauscher indicated concern on the part of the United Kingdom 
that specialty be observed. The court continued: 


The “principle of specialty” reflects a fundamental concern of gov- 
ernments that persons who are surrendered should not be subject 
to indiscriminate prosecution by the receiving government, especially 
for political crimes. Cf. United States v. Rauscher, supra, 119 U.S. 
at 419-420, 7 S.Ct. 234; 1 Oppenheim, International Law 702 (Lauter- 
pacht 8th ed. 1955); Bishop, International Law 573-74 (3d ed. 1971). 
It is hard to believe that Italy would have objected if a superseding 
indictment including later narcotics offenses had been filed in Massa- 
chusetts. We assume that course would have been followed except 
for problems of venue, a “technical refinement of local law,” with 
which Italy is scarcely concerned. To be sure, the United States has 
not made a preliminary showing in Italy with respect to the New York 
indictment as it did concerning the Massachusetts one, cf. United 
States v. Rauscher, supra, 119 U.S. at 422-493, 7 S.Ct. 234. However, 
we presume the United States is willing to submit such proof if Italy 
desires it and, with appellants now having been found guilty, there 
can scarcely be doubt that sufficient proof to warrant extradition 
exists.® 


In the opinion of the court, this conclusion was supported by the fact that 
Article III of the 1868 Extradition Convention precluded trial for a differ- 
ent offense only if it had been committed prior to the crime for which the 
fugitive was extradited. 


4462 F.2d 475 at 479-80. 

5 Ibid., 481. At the beginning of the opinion, the court said: “We are advised that 
the United States has requested Italy to broaden the extradition order to include the 
New York charges; that Fiocconi and Kella have retained counsel in Italy to resist 


this; and that no response from the Italian Government has yet been received.” Ibid., 
477. 
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At the close of his opinion, Chief Judge Friendly said: 


[T]his opinion will constitute the law of the case as far as this court 
is concerned, . . . in the absence of any new developments, of fact or 
of law, that would call for a different conclusion.® 


Nationality—expatriation—subjective intent to renounce citizenship 


Kinc v. Rocers. 463 F.2d 1188. 
U.S. Court of Appeals, 9th Cir., June 26, 1972. 


Plaintiff, a native-born U.S. national, was interned by Lebanese forces 
during the Arab-Israeli war. He was subsequently sent to Italy, where 
his American passport was seized by Italian authorities. He then went 
to Palestine and served in the Israeli armed forces. Unable later to ob- 
tain a new U.S. passport, he traveled to Malaya on an Israeli laissez-passer. 
Applying in Malaya for an American passport, he was told that he could 
have one only good for a return trip to the United States. Refusing this 
condition, plaintiff applied for and received a British passport. In 1954 
he became a naturalized British subject. In 1958 he returned to Israel 
and became a naturalized Israeli citizen. Thereafter, plaintiff married 
a U.S. national. In 1964 he applied for a U.S. passport, which was denied 
on the ground that he had lost his citizenship by naturalization in the 
United Kingdom in 1954. (Section 349(a)(1), Immigration and National- 
ity Act, 66 Stat. 163 (1952); 8 U.S.C. §1481(a)(1).) Plaintiff later en- 
tered the United States on an immigrant visa and then commenced this 
action to establish his U.S. nationality. He was also eligible to apply for 
naturalization as the spouse of a U.S. national. (Section 319(a), Immi- 
gration and Nationality Act, 66 Stat. 163 (1952); 8 U.S.C. §1430(a).) The 
District Court found for plaintiff. The Court of Appeals reversed. 

Circuit Judge Choy said: 


We assume, without deciding, that specific subjective intent to re- 
nounce United States citizenship is required for expatriation, The 
Secretary may prove this subjective intent by evidence of an explicit 
renunciation, Jolley v. Immigration and Naturalization Service, 441 
F.2d 1245 (5th Cir. 1971) [cert. den. 404 U.S. 946 (1971); 66 AJIL 
187 (1972)], acts inconsistent with United States citizenship, Baker 
v. Rusk, 296 F.Supp. 1244 (C.D. Cal. 1969) [63 AJIL 818 (1969)], 
or by “affirmative voluntary act[s] clearly manifesting a decision to 
accept [foreign] nationality ... ,” In re Balsamo, 306 F.Supp. 1028, 
1033 (N.D., Tl. 1969). Such proof need be only by a preponderance 
of the evidence. 8 U.S.C. §1481(c).2 


It was shown that the plaintiff had taken an oath of allegiance in the 
United Kingdom; that he had listed himself with his Selective Service 
Board as a British and an Israeli national; that he had returned his draft 
card with the statement that, as a British subject, he was no longer liable 
to military service in the United States; and that he had executed in 
1954 an Affidavit of Expatriated Person before the U.S. Vice Consul at 


8 Ibid., 482. 
1 463 F.2d 1188 at 1189. (Inserts by court in quotation from Balsamo.) 
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Haifa, Israel. In connection with the Affidavit, plaintiff indicated that he 
was prepared formally to renounce his United States citizenship if such 
action would “ ‘simplify ... [his] status?” 2 Although he made no formal 
renunciation, in the opinion of the court: 


In 1954 he had the specific subjective intent to and did renounce his 
United States citizenship.’ 


Act of state—expropriation—Cuba—effect on ownership of trademark 
registered in United States 


Mattina Corporation v. Cawy Borriunc Company. 462 F.2d 1021. 
U.S. Court of Appeals, 5th Cir., May 23, 1972. Rehearing and Rehearing 

En Banc denied, July 11, 1972. 

Plaintiffs, an American corporation, and the president of the Executive 
Committee of Nueva Fabrica de Hielo, S.A. (Nueva Fabrica), an expro- 
priated Cuban corporation, brought an action for injunctive relief and 
damages for infringement of the trademark, “Cerveza Cristal & design,” 
which had been registered in 1957 with the U.S. Patent Office by Nueva 
Fabrica and which had been assigned to Maltina some years after the 
confiscation of Nueva Fabrica by the Cuban Government on October 13, 
1960. Nueva Fabrica had for many years produced and distributed in 
Cuba both beer and a malta, or non-alcoholic carbonated beverage, known 
as “Malta Cristal.” It appeared that all but one member of the Executive 
Committee of Nueva Fabrica had fled to the United States following the 
confiscation of the firm. The president of the firm, acting for the Execu- 
tive Committee, renewed the trademark in 1962. The following year, 
he established the Maltina Corporation for the purpose of distributing 
“Malta Regal,” a product of the National Brewing Co. In 1965 he assigned 
Nueva Fabrica’s trademark and good will to Maltina, but he did not give 
up his desire to market Malta Cristal in the United States. In January 
1969 National Brewing Co. produced a malta under this trademark. 

Meanwhile, Cawy Bottling Co. sought to use the Malta Cristal label but 
was informed by the U.S. Patent Office that it had a prior registration. 
In October 1967, Cawy registered “Malta Cristal” with the Secretary of 
State of Florida, and in February 1968, Cawy marketed a malta under 
this trademark. In February 1969, Cawy petitioned the U.S. Patent Office 
to cancel plaintiffs’ registration. The parties stipulated that this action 
be stayed pending a suit in federal court to resolve the underlying issues. 
Plaintiffs then brought the present action. Defendants’ motion for sum- 
mary judgment was granted by the District Court which held that, as 
Nueva Fabrica had been dissolved, plaintiffs had no authority to assign 
the “Cristal” trademark to Maltina. The Court of Appeals reversed this 
decision on the ground that it would “in practical terms, mean the end of 
territorial restriction on the Act of State doctrine” + and remanded the case. 


2 Ibid., 1190. 8 Ibid. 
1 462 F.2d 1021 at 1028. 
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Circuit Judge Wisdom observed at the outset that although the act of 
state doctrine forbade a federal court to sit in judgment on acts of a for- 
eign government having effect in its own territory, nonetheless a federal 
court would not give extraterritorial effect to a confiscatory decree directed 
by a foreign government against its own nationals.? He also noted the 
commonly accepted rule that a trademark’s identity and situs may differ 
from the owner’s. The question before the court in this case was whether 


a foreign sovereign’s dissolution of its own corporation is dispositive 
of the corporation’s power to exercise dominion over assets located 
within the United States simply because the dissolution of the cor- 
poration is an “act of a foreign state, done within its own territory”; 
or whether the foreign sovereign’s action is to be treated as a foreign 
decree governing property located within the United States and 
therefore to be recognized only if consistent with our policy and laws.* 


An examination of relevant case law + led the court to conclude that the 
expropriation of Nueva Fabrica could be treated as a foreign decree which 
attempted to reach the corporation’s property in the form of the trade- 
mark registered in the United States. Such an expropriation without com- 
pensation would violate the Fifth Amendment. 

At the same time, the court had to account for the original owners’ 
assertion of the right to dispose of the trademark “when their ship was 
sunk from beneath them.” © Circuit Judge Wisdom said: 


We accept the traditional explanation for the continuing dominion 
of former owners over property with an American situs: the former 
owners retain equitable title to the American property. Zwack, supra, 
237 F.2d at 259; Vladikavkazsky R. Co. v. N. Y. Trust Co., 263 N.Y. 
369, 189 N.E. 456. Alternatively, it might be said that the dissolution 
is effective in the foreign state, but the corporation retains a de facto 
existence in the United States beyond the territorial reach of the 
confiscating government.® 


Recognizing that a judicial interpretation of the thrust of the act of state 
doctrine had implications for foreign relations, the court distinguished the 
present case from Sabbatino and other litigation arising out of the Cuban 
confiscations in that “neither the Cuban Government, nor any arm of 
that government, nor any party in privity with the Cuban government is 
a litigant or expresses any interest in the outcome of this litigation.” 7 

Circuit Judge Simpson, dissenting, stated that he would have affirmed 
the decision below on the ground that neither appellant had standing to 
maintain the action. 


2 Citing Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964), 58 AJIL 779 
(1964), F. Palicio y Cia., S.A. v. Brush, 256 F.Supp. 481 (S.D.N.Y. 1966), aff'd. 375 
F.2d 1011 (2d Cir. 1967), 61 AJIL 601 (1967), inter alia. 

8 462 F.2d 1021 at 1026. 

4 E.g, Zwack v. Kraus Bros. & Co., 237 F.2d 255 (2d Cir. 1956), 51 AJIL 417 
(1957), Tabacalera Severiano Jorge, S.A. v. Standard Cigar Co., 392 F.2d 706 (5th 
Cir. 1968), 62 AJIL 978 (1968). 5 462 F.2d 1021 at 1028. 

6 Ibid. 7 Ibid., 1029. 
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Aliens—requirement of reciprocity in distribution of estate to foreign heirs 


Petru v. MacCauman, 467 F.2d 1286. 
U.S. Court of Appeals, 9th Cir., October 16, 1972. 

An action was brought by the Romanian heirs of a deceased resident of 
Montana to compel their representative to distribute the estate to them 
pursuant to the probate court’s decree of settlement. The defendant de- 
clined to do so on the grounds that according to the probate court’s decree 
the distribution was subject to the requirement of Montana law that it 
must be shown that the state of residence of the foreign heirs would re- 
ciprocally permit a distribution to heirs residing in the United States and 
also that the Montana courts had not yet made such a determination. The 
District Court found for defendant. The Court of Appeals affirmed this 
decision, holding in a per curiam opinion that the Montana requirement 
of a showing of reciprocity had to be satisfied before the estate could be 
distributed to the foreign heirs. 


Book Reviews AND NOTES 


Transnational Law In A Changing Society. Essays In Honor Of Philip 
C. Jessup. Wolfgang Friedmann, Louis Henkin, Oliver Lissitzyn, 
Editors. New York: Columbia University Press, 1972. pp. 324. $8.75. 

It was a happy thought to solicit and publish a collection of essays in 
honor of Philip C. Jessup. The Editors are to be congratulated for their 
thought and for their selection of such distinguished contributors. It is 
a matter of deep regret that Wolfgang Friedmann, one of the Editors, was 
subsequently murdered in New York City. All of us interested in the pur- 
suit of international Jaw and order are the poorer for the tragic loss of one 
of its outstanding champions. We shall miss his learned, compassionate, 
and cooperative contributions to this great goal. 

The collection commences with an Introduction by the late Dean 
Acheson, former Secretary of State, entitled “Philip C. Jessup, Diplomatist.” 
In this Introduction, he pays a well-deserved tribute to Jessup’s distin- 
guished services for this country in many situations such as, for example, 
the Berlin blockade. The Introduction is also revealing in recording 
Acheson’s well-known attitudes towards the United Nations and on the 
role of diplomacy. 

Part II of the collection is entitled “The Changing Framework of Inter- 
national Law.” The first essay is by Judge De Visscher on the history and 
prospects of codification. He contrasts the breakdown of such efforts in 
the League of Nations, and the lessons learned, with the greater success 
in the similar efforts of the United Nations. In his consideration of the 
relation of customary law to codification, he asserts that “outside” practice 
by states is necessary to make codified provisions acceptable as customary 
law. The second essay, by Chief Justice Elias, deals with the modern 
sources of international law. He first considers the contributions of the 
ILC, UNCITRAL, UNCTAD, the specialized agencies, and diplomatic 
conferences. On the question of the effect of General Assembly resolutions, 
he expresses the view that a resolution adopted by a majority is binding. 
He contrasts the notion of required individual state consent with the idea 
of consensus. He concludes by discussing the role of ICJ decisions and 
of writers. 

Wilfred Jenks considers the status of multinational entities in the law 
of nations. He believes that the place of public international organizations 
is settled. There remains considerable doubt with respect to private asso- 
ciations of various types. Even more unsettled is the crucial problem of 
the status of the transnational corporation. Ambassador El-Erian dis- 
cusses the relation of international law to the developing countries in the 
context of the Declaration on Friendly Relations. He recounts the views 
and actions of the “third world” in the inscription of the item on the 
agenda, their approach to the substantive questions, and the problem of 
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interpretation. Judge Lachs reflects on the trends concerning substance 
and form in international law. He concludes that the movement has been 
from form to substance in the creation of obligations. 

Professor Friedmann considers the topic of “Human Welfare and In- 
ternational Law—A Reordering of Priorities.” Since the efforts for col- 
lective security have failed, the main hope is in the “new” international 
law of vertical cooperation. He adopts Mitrany’s thesis of “functional” 
development. Development will depend on the degree of necessity and 
shared interest. Thus, the ILO and Human Rights are too political to 
meet these criteria. But in areas such as global communications and trans- 
port, development and sharing of scarce resources, and the preservation 
of the environment from destruction or pollution, he sees hope. On the 
last of these topics, he is not sanguine as to the outcome of the struggle 
betwcen nationalism and cooperation in such areas as ocean space. 

Part III is entitled “The Changing Law.” The first essay is by the late 
Francis Deák on “Neutrality Revisited.” He starts with Jessup’s view in 
1935 that there remained a role for neutrality despite the Covenant and 
the Kellogg-Briand Pact. After assessing the World War II experience, 
he considers the forecast to have been correct. The question of the com- 
patibility of neutrality with the Charter is then considered in detail and 
he concludes that neutrality still exists but requires modification to meet 
new conditions. Professor Henkin writes of “The Once and the Future 
Law of the Sea.” In a penetrating discussion of the impact of new de- 
velopments on the law of the sea, he assesses the thrust of coastal states 
for expansion of the territorial sea and the necessity for limits, the existence 
of a “common sea” beyond national jurisdiction, and the likelihood that 
regulation rather than laissez-faire will prevail in varying degrees with re- 
spect to the uses of the “common sea.” He warns that the conflict wil! 
be strenuous, that progress will be slow, and that the projected 1973 Con- 
ference will be but the beginning. 

Judge Jiménez de Aréchaga writes of “The International Responsibility 
of States for Acts of the Judiciary.” Taking the Barcelona Traction case 
as the focus of his study, he notes the measure of agreement that devel- 
oped between Belgium and Spain in the course of the pleadings and argu- 
ments. He discerns a consensus that, for responsibility to arise, the judicial 
acts must be (1) incompatible with international law, or (2) a denial of 
justice in the strict sense of no access to courts or intolerable delay, or (3) 
an erroneous decision only if it was a palpable injustice and this would 
only occur if it was (a) flagrant, (b) made by a court of last resort, and 
(c) rendered in subjective bad faith and with discriminatory intent. 

Professor Lissitzyn’s essay on “Sovereign Immunity as a Norm of In- 
ternational Law” rejects the two extremes of (1) absolute immunity as a 
rule of international law and (2) the absence of any international law rc- 
strictions, Ascertaining what the restrictions are is much more difficult. 
Finding the public purpose, nature of the act, and the Victory Transport 
tests to be inadequate, he suggests the value of an ILC study, not neces- 
sarily pointed toward a convention, which might produce the evidence 
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of state practice that has heretofore been difficult to obtain. Shabtai 
Rosenne discusses “Bilateralism and Community Interest in the Codified 
Law of Treaties.” Referring to Jessup’s espousal of the community interest 
in The Modern Law of Nations, he examines the Vienna Convention from 
this perspective. Conceding that, on the surface, the provisions reflect bi- 
lateralism, he finds that the articles on coercion and jus cogens are suf- 
ficient to demonstrate that the community interest concept was recognized 
in the Convention. 

J. E. S. Fawcett writes of “The Application of the European Convention 
on Human Rights.” Drawing on Jessup’s interest in human rights and 
the international community standard, he analyzes the European Conven- 
tion on Human Rights. Pointing out the fallacy of the Preamble that 
human rights are absolute, he notes that there are very few such pro- 
visions in the Convention. He stresses the difficulty of applying the stan- 
dards to the restrictions on human rights that the Convention permits. He 
suggests the advisability of reviewing the Convention every ten years, 
citing changes in attitudes toward capital punishment as an example. He 
concludes that the Commission and the Court provide for the develop- 
ment of the community standards Jessup advocated. The concluding essay 
in this Part is by Judge Tanaka in which he comments on peace, law, and 
human rights. He considers human rights to be founded on natural law. 
Whatever weaknesses exist in the enforcement of human rights, they are 
still legal in character, though imperfect. He believes that humanitarian 
intervention would be justified under the Charter. He stresses the strong 
relation between the maintenance of human rights and peace. 

Part IV is entitled “Law and International Organization.” Professor 
Goodrich’s essay on “The Changing United Nations” assesses the growth 
of the organization under the Charter in the first twenty-five years. He 
concludes that the United Nations has demonstrated a flexibility that has 
permitted growth without amendment of the Charter. He notes this 
characteristic particularly in the human rights area where General As- 
sembly competence has been gradually accepted, as illustrated by the ex- 
perience with South Africa and the claim of domestic jurisdiction. He 
refers also to a similar trend with respect to non-self-governing territories 
and stresses the importance of the Declaration against Colonialism. Am- 
bassador Hambro contributed “Some Notes on Parliamentary Diplomacy.” 
He provides a knowledgeable account of how the General Assembly op- 
erates. He notes the significance of “groups” and the intricate process of 
acquiring sponsors of a resolution and the gaining of a consensus. He 
makes constructive suggestions for improvement of the practices of the 
Assembly and expresses the view that the question of the legal effect of 
declarations is an open one. He concludes that international solidarity 
rather than insistence on national sovereignty is the key to survival. 

Professor Bastid writes of the contribution of United Nations Adminis- 
trative Tribunals to the development of international law. She notes the 
growth of principles in their decisions that have created a wider com- 
petence for employee rights and extending beyond purely contractual 
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rights. But for the Tribunals to act, the organizations must accept their 
competence. Protection of rights of those not hired has been rejected by 
the U.N. Tribunals but accepted in the EEC. She concludes that the rights 
of employees to a legal remedy is now a general principle of law. The 
final essay by Judge Gros, “Concerning the Advisory Role of the Inter- 
national Court of Justice,” takes as a point of departure Judge Jessup’s 
1970 Hague Lecture in which he discussed various measures to increase 
the effectiveness of the Court, particularly procedural measures that could 
increase the use of advisory opinions. Judge Gros takes a pessimistic view 
as to the possibilities of reform. He regards the lack of international 
solidarity to be as much of an obstacle for advisory opinions as in con- 
tentious cases. He concludes that the facts of international life prevent 
any progress in the role of the judiciary in international relations. 

These necessarily brief descriptions of the scope of these essays will 
hopefully induce the reader to acquire the volume for his collection. It is 
further to be hoped that these essays will be widely read. They are a 
fitting tribute to a great lawyer and a great man. It is unfortunate that 
collections of essays such as this one are not as accessible as articles in 
law reviews and journals. It is a waste of valuable talent if notable con- 
tributions to important problems are overlooked. 

Brunson MACCHESNEY 


Treaty-Making Power and Constitution. An International and Compara- 
tive Study. By Luzius Wildhaber. Bascl and Stuttgart: Helbing & 
Lichtenhahn, 1971. pp. xxii-412. Index and table of cases, Sw.Fr. 52. 


This book analyzes the intcraction between treaty-making procedures and 
the constitutional law of some “democratic” countries, namely the United 
Kingdom, Canada, Australia, India, Belgium, France, the Federal Repub- 
lic of Germany, Austria, Switzerland, and the United States. Its author, 
Dr. Wildhaber, was formerly associated with the Legal Division of the 
Swiss Political Department (Foreign Ministry). He currently holds a 
chair of constitutional and international law at the University of Fribourg 
(Switzerland) and therefore appears singularly qualified to treat this sub- 
ject, which touches upon both these fields. The contents of Dr. Wild- 
haber’s book fully bear out this assumption. 

Part One deals with the distribution of powers between the executive 
and the legislature to conclude and to execute treaties or agreements in 
simplified form. The author reaches the conclusion that at least in respect 
to certain types of treaties, the legislature takes some part in the treaty- 
making process. Dr. Wildhaber approves of this solution, for the legis- 
lature 


. still affords a most useful forum for the education of the nation, 
permits the ventilation of complaints, safeguards majority rule, and 
represents a wholesome check upon possible executive abuse of power 

71). 


Part One also contains detailed considerations on the participation of 
the people in the treaty-making process (treaty referendum), provided for 
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by the French and especially by the Swiss Constitutions. These develop- 
ments are of a particular interest in view of Switzerland’s possible acces- 
sion to the United Nations and of the recent controversy between the two 
chambers of the Swiss Parliament on the question of whether or not the 
treaty of association concluded between Switzerland and the EEC should 
be submitted to a referendum. In Dr. Wildhaber’s opinion it would be 
unwise to extend the optional and the obligatory referendum so as to cover 
all kinds of treaties. “What should be found,” writes Dr. Wildhaber, “is 
a criterion for submitting the politically and legally essential treaties—and 
only these—to the referendum” (106). One cannot but agree with this 
view; it remains to be seen, however, whether such a criterion can and 
will be found. 

Part One further deals with the effect on the international level of vio- 
lations of domestic provisions on treaty-making, a matter which is dealt 
with by Article 46 of the Vienna Convention on the Law of Treaties. The 
author reaches the conclusion that this controversial provision is not alto- 
gether unsupported by international practice (181-82). 

The concluding chapter of Part One is devoted to the application of 
treaties on the domestic level. It also contains a summary of the preced- 
ing chapters reaching the conclusion that in present-day democracies the 
treaty-making power has been withdrawn from the exclusive realm of the 
executive and is now being viewed as a mixed executive/legislative power. 

Part Two addresses itself to the distribution of powers in matters of 
treaties in federal states between the national government and member 
units. Chapter I pertains to the status of federal states and member units 
in international law. Dr. Wildhaber convincingly demonstrates (263) 
that member units are merely derivative and relative subjects of interna- 
tional law which lack inherent treaty-making capacity within the whole 
range of their legislative competence. He also refutes, perhaps less con- 
vincingly, the theory according to which member units which conclude 
international agreements do so as organs of the federal government (263- 
64) and draws the logical conclusion that: 


the member unit [is] directly and primarily responsible [for 
breaches of a treaty concluded by it], to the extent that its interna- 
tional personality permits. If the member unit fails to remedy an 
unlawful situation, the federal government is liable indirectly and 
vicariously . . . (269). 


While Chapter II of Part Two deals with external representation in 
federal states, Chapter III broaches the most important topic, namely the 
making and the performance of treaties in federal states. The excellent 
analysis of the treaty-making attributes of Canadian provinces (284-96) 
and of Swiss cantons (310-21) deserves special mention. Dr. Wildhaber 
correctly points out that there may have been an increase in the rights of 
Canadian provinces in matters of treaties, while the historical rights of 
Swiss cantons in these same matters have virtually lapsed into oblivion 
(337-38). 

Part Three, finally, deals with the substantive conformity of international 
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agreements with norms of the constitution, in particular with the question 
of whether the constitutionality of such agreements should be subject to 
judicial review, and with the transfer of sovereign rights to international 
organizations. On the latter question, a comparative study leads Dr. 
Wildhaber to the conclusion that accession to international organizations 
“with a narrowly limited field of operation” should be deemed to fall un- 
der the traditional scope of treaty-making, while the accession to so-called 
“supranational” entities would seem to call for a revision of the constitu- 
tion (397). This conclusion is not, however, borne out by practice. Thus 
the member states of the European “supranational” organizations, ECSC, 
EEC, EURATOM, have not always amended their constitutions before 
joining these entities. Therefore, 


[c]laims alleging unconstitutionality of these treaties can, if realistically 
appraised, no longer be taken seriously .. . (397). 


The work reviewed here would be invaluable simply for the wealth of 
information and of material collected by its author. It is, however, much 
more than a compilation. Dr. Wildhaber presents a lucid, consistent, per- 
ceptive, and well-balanced comparative analysis of basic issues of both 
constitutional and international law. He shows not only an enviable de- 
gree of legal scholarship, but also a solid common sense. There can be 
no doubt that Dr. Wildhaber’s book will rapidly become a standard refer- 
ence work for both constitutional and international lawyers. 

Lucius CAFLISCH 


International Customary Law and Codification. By H. W. A. Thirlway. 
Leiden: A. W. Sijthof, 1972. pp. xii, 158. Index. 


This is basically an account of an intellectual wrestling match between 
a classically formal view of treaties and custom on the one side, and a dis- 
quieting glimpse of the necessity of accounting for change and evolution 
in international law on the other. The author’s training in international 
law clearly inclines him, indeed leads him to insist upon, the formal Anglo- 
American position that (a) treaties are contracts between states, (b) 
there is a fixed number of “sources” of international law, and that new 
“sources” can only be outgrowths of the old, and (c) rules of customary 
law are absolute—and custom is a sort of entity, not a process. However, 
the author is constantly haunted by the demon specter of change and 
flux in the nature of international law. His very topic, codification, pre- 
sents the first formidable challenge from the left. Why codify anything 
if the rules are already clear? Because they may not be satisfactory. But 
if not satisfactory, are you really codifying, or engaging in “progressive 
development”? Well, then, maybe the rules were not really clear. But 
how do you know they are not clear? Is a “clear” codification convention 
evidence of prior unclarity of customary law? Can it be said to “crystal- 
lize” such law? 

The author wrestles mightily with these questions, and his book is an 
interesting account of his difficulties in reaching satisfactory answers. Two 


358 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


examples may be given, both stemming from his basic concern with the 
interrelation of custom and codification conventions. First, in dealing 
with the theory that generalizable provisions in treaties give rise to rules 
of general customary law, he writes: 


Professor D’Amato’s approach is “claim-oriented” and he views cus- 
tomary law as a process rather than as a set of rules. It appears there- 
fore—but the present writer is ready to admit that he is not wholly 
confident of having fully grasped Professor D’Amato’s thought—that 
all that is meant by the argument quoted is that from the moment 
of its creation, a treaty begins to exercise a certain pressure upon 
States non-parties to the treaty, tending to induce them to adapt their 
conduct to the view of the law contained in or implied by the treaty; 
and this pressure may in favourable circumstances attain such a point 
that a tribunal can, ex post facto, refer to that view as amounting to 
a rule of Jaw. For Professor D’Amato, the treaty is part of customary 
law as soon as it begins to exert pressure; for us, for reasons already 
explained, it seems more useful to speak of the treaty as legally rele- 
vant forthwith, but as only entering customary law, or generating a 
rule of customary law, when the “rule” is no longer merely persuasive 
but absolute. (84) 


Sticking rigidly to his definitions, Mr. Thirlway will not abide by the 
notion of “custom” in anything short of an “absolute” rule. Thus, later 
in his study, he expresses considerable reluctance in finding any “law” 
relating to outer space, the moon, artificial satellites, and so forth, stemming 
from multilateral conventions; provisions in those conventions have not 
become customary law for nonparties, in his opinion. But what, one 
might inquire, would be the effect if, in Mr. Thirlway’s terminology, the 
provisions in those treaties were “merely persuasive’? Isn’t “persuasion” 
enough until some more powerful counterpersuasion comes along? If so, 
what kind of law is involved that is neither treaty law nor customary law, 
but merely “persuasive” law? If such law is not truly “law,” then of course 
it is not even persuasive. But if it is law, then is it not almost exactly the 
same as customary lawP Customary law, as it operates in the reality of 
international intercourse, is simply law of varying degrees of persuasive- 
ness. There is no “absolute” custom; if there were, how could it be 
changed? Mr. Thirlway recognizes the Antagonist of Flux and Change, 
but he continually backs off, hoping to salvage an absolutistic “book” 
view of international law. 

The fundamental problem of the Anglo-American view of treaties and 
custom in international law is that it is viewed through municipal law 
glasses. Mr. Thirlway and the writers he cites want absolute certainty 
in their view of international law, the sort of certainty inherent in munici- 
pal law when a duly enacted statute has the unchallenged force of law 
and will be enforced by the police. But this certainty, this positivistic 
consequence of the unvarying application of superior force to duly enacted 
law, is and has always been absent from international life. Thus inter- 
national law is different. A treaty is not quite the same thing as a contract. 
Custom is not the same thing as common law. Laws arise, are applied, 
and are changed, by states which are both their creators and their sub- 
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jects. In this lies the fascination, as well as the elusiveness, of international 
law. 

A second brief example is Mr. Thirlway’s problems with consensus. If 
a multilateral treaty expresses the consensus of states, then either its 
rules are good “law” (and one might as well call it “customary”) or else 
a scholar, such as Mr. Thirlway, can stand in opposition to all the nations 
of the world and proclaim that what they believe to be the law is not 
really the law. But this is apparently his position: 


[T]he present writer is not entirely confident that he has drawn the 
correct conclusions from Professor D’Amato’s analysis; but it would 
seem to be right to read him as implying that what consensus has 
done, consensus can undo and re-do, and that the class of rules in- 
dicating how rules of direct application may be altered or added to 
can itself be altered or added to. . . .[T]he writer finds [this view] 
unconvincing, partly for the very reason that [it] leaves wide open 
the possibility of law creation through sources which are neither al- 
ready recognized, nor themselves created through the operation of 
recognized sources. (42) 

The author’s conceptual grapplings are never fully resolved, but even 
so his later chapters are significant and eminently worth reading. His 
analysis of codified law in relation to dissentient states, and especially his 
treatment of subsequent practice as affecting existing codification conven- 
tions, are lucidly presented. Mr. Thirlway does not make any theoretical 
addition to Professor Baxter’s definitive statement of the classical position,? 
but he advances the analysis by presenting situations and questions that 
test and apply Professor Baxter’s theories. 

The ultimate problem with this book, however, is that it presents no 
thesis. Rather, it is an account of the author’s thinking on a subject. It 
was written, apparently, not because the author had something to say, but 
because the Institut de Droit International set a subject on “the continuing 
role of custom in the present period of codification of international law” 
for its John Westlake Prize. Mr. Thirlway cannot be faulted for having 
won that particular prize. 

ANTHONY D'AMATO 


Law and Policy in China's Foreign Relations, A Study of Attitudes and 
Practice. By James Chieh Hsiung. New York and London: Columbia 
University Press, 1972. pp. x, 435. Index. $12.50. 

Serious scholarly studies of Communist China’s record in the field of 
international law since 1949 are still in short supply. Professor Hsiung’s 
treatise goes a long way toward filling the void. 

Since the problem of encompassing all aspects of the CPR’s encounter 
with international law to date within the ambit of a single volume meets 
with insuperable obstacles, the author has wisely elected to concentrate on 
the salient themes of that experience. He thus addresses himself to the 
following issues: general attitudes toward international law; the inter- 


1R. R. Baxter, Multilateral Treaties as Evidence of Customary International Law, 
41 Brrr. Y. B. Inr. Law 275 (1965-66); R. R. Baxter, Treaties and Custom, 129 
RecuEn, pes cours 31 (1970-1). 
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national law of peaceful coexistence; peaceful coexistence and proletarian 
internationalism—Sino-Soviet divergencies; sovereignty, self-determination, 
and equality; evidence of international law in CPR policy thinking; terri- 
torial jurisdiction and territorial sovereignty; jurisdiction over nationals 
abroad and treatment of aliens; law relating to diplomatic relations; prac- 
tical use of international law; CPR recognition practice and international 
law; the law of treaties in CPR practice; policy in treatymaking and treaty 
compliance; force, restraints, and pacific settlement of disputes. 

Two particular features recommend Professor Hsiung’s approach to his 
subject. First, he consciously tries to relate the international legal for- 
mulas resorted to by mainland China’s diplomats and jurists to concrete 
policy objectives. The evolution of the CPR’s views on specific compo- 
nents of international law are analyzed in the context of the perceived 
thrust of China’s corresponding foreign policy aims, and an effort is made 
to establish the organic link between the two at various stages of the 
CPR’s historical development. As a result, the reader is offered a good 
clue as to what policy calculations determined the choice of a specific 
legal device, how the shift in the underlying design affected the com- 
plexion of the legal superstructure, and what is the modus operandi of the 
dialectical interplay between the dual polarities of the equation. 

Second, Professor Hsiung eschews the temptation to get bogged down in 
a substantive critique of the sundry arguments advanced by the Commu- 
nist Chinese regime in defense of its positions. Such an enterprise would 
avail nothing in any event, except perhaps just to chronicle the disparity 
of the interpretations adduced by different members of the world com- 
munity concerning controversial issues of international law. Instead, the 
author has focused attention principally on the procedural side of the 
story: what kind of international legal principles have the Communist 
Chinese invoked on their own behalf so far; what effect has this had on 
their conduct of foreign relations; what does this mean in terms of their 
acceptance of the corpus of existing international legal norms; how has 
ideology influenced Peking’s attitude toward international law as a whole 
and in individual cases; what role does the CPR assign to international 
law as an instrument of foreign policy. The accent, then, is on the func- 
tional and stylistic uses of international law by the CPR in its dealings 
with the international environment during the last twenty years or so, a 
methodological route which, to my mind, is much superior to any attempt 
to render a judgment on the material merits of Peking’s assorted interna- 
tional legal claims in the light of an alleged “universal” standard. 

Professor Hsiung is to be congratulated on having written a valuable 
primer on where international law fits into the CPR’s appraisal of and re- 
sponse to the current global system. The tone is fair, the assessment of 
the empirical evidence judicious, the research exhaustive, the handling of 
the topic intelligent and sophisticated, and the quality of the scholarship 
impeccable. One hopes that the author will persist in his explorations of 
this terra incognita to our continued benefit and further enlightenment. 

GEORGE GINSBURGS 
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International Law in Historical Perspective. By J. H. W. Verzijl. Vol. V: 
Nationality and Other Matters Relating to Individuals. Leiden: A. W. 
Sijthoff, 1972. pp. viii, 518. Table of Treaties. Index of Names. In- 
dex of Subjects. DA. 67. 


With the publication of this fifth volume, Professor Verzijl passes the 
half-way point in his projected nine part review of the historical roots of 
the substantive norms of international law.1 As was the case with the 
earlier volumes, the work is written in an engaging, informal, first-person 
style, opinionated, deeply scholarly in most parts, and filled with food for 
thought. Despite the unfortunate dropping of the list of principal treaty 
collections cited that appeared in Volume IV, the utility of the work has 
been vastly improved by the addition of a thirteen page chronological list- 
ing of treaties cited, an index of persons mentioned in the text, and a 
slightly expanded subject index. The subject index can still be criticized 
alas, as incomplete and inconsistent. Why, one may well ask, is there a 
listing for East Prussia but not for Denmark; of Germany but not France; 
why “USA” but not the United Kingdom? On the other hand, the listing 
of personal names includes not only “Abel, King of Denmark,” mentioned 
in the book as the donor of rights to individuals to trade in the market of 
Skanor,? but even J. R. R. Tolkien.® 

As to substance, the first hundred and ten pages are devoted to analyz- 
ing the concept of nationality as that concept grew from municipal law 
roots to a Hower (some might say weed) of public international law. Pro- 
fessor Verzijl pictures the public international law concept as something 
like a conflict of laws rule applying municipal Jaw formulations but setting 
some limits to the legal effect of overreaching municipal law definitions. 
After discussing statelessness, dual nationality, and various technicalities 
involved in the acquisition or loss of nationality, Professor Verzijl moves 
on to discuss jurisdiction over legal (as distinguished from natural) per- 
sons based on various connections with the state attempting to exercise 
that jurisdiction. Many situations, arbitral awards, and cases are reviewed, 
ending with a summary of the Barcelona Traction, Light and Power Com- 
pany case * and an annex dealing with ships, aircraft, spacecraft, maritime 
platforms, cargoes, and motor vehicles. 

Chapter III addresses plebiscites and options given to individuals to 
choose their nationality; Chapter IV, minority protection and attempts to 
codify an international law of human rights. Chapters V and VI deal in 
some depth with the legal attempts to suppress slavery and the slave trade 
and to regulate the status of refugees. 


1 The earlier volumes are reviewed in this Journal at 64 AJIL 448 (1970), 65 AJIL 
220 (1971) and 66 AJIL 884 (1972). The work received the annual award of the 
American Society of International Law at the Society’s 1970 meeting. 

2 Skanör is not listed in any index in the book. 

3 Mis-initialed as J.J.R. by forgivable oversight; mentioned in note 4 at 105 as Pro- 
fessor Verzijl excuses himself from trying to translate the Dutch word Uitheemse on 
the ground that its literal translation (“outlandish”) “would only conjure up hobbits 
and other such Tolkien-ian creatures,” 4 [1964] ICJ 4 and [1970] ICJ 4. 
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Chapter VII, Extradition, begins with about fifty pages of historical 
survey and doctrinal analysis citing few cases later than 1919. It is fol- 
lowed by about seventy pages of post-1919 case references, broken down 
by subheadings conforming to the doctrinal analysis, drawn from the An- 
nual Digest-International Law Reports series. Professor Verzijl notes that 
the chapter was essentially written before I. A. Shearer’s book, Extradition 
in International Law (Manchester 1971) became available. 

Chapter VIII summarizes in about sixty pages the international law re- 
lating to the protection of aliens. The last chapter, Chapter IX, addresses 
the legal status of nationalized private enterprises. 

As usual in this extraordinary series of books, it is possible to find gaps 
in the astounding breadth of Professor Verzijl’s scholarship, for example, 
his discussion of the jus albinagii (droit daubaine) nowhere mentions 
practice not directly related to continental Europe. Yet, although there 
was no equivalent confiscatory practice in the Barbary states there have 
been tabulated some fifty-three treaties between European powers and 
Barbary states expressly denying the applicability of local (Muslim) law 
to the property of Europeans dying in North Africa; twelve of those treaties 
operated reciprocally to protect Arab traders’ property rights in France 
and Spain.’ An English equivalent to the jus albinagii unmentioned by 
Professor Verzijl was finally abolished in 1552 by the evolution of common 
law. One writer whose works certainly ought to be known to Professor 
Verzijl has taken the position that European interaction with Asian powers 
was a significant factor in the evolution of European concepts to abolish 
the jus albinagii.". But, as noted before in reviews of this series, some gaps 
are inevitable and the material in fact presented is so overwhelming in 
quantity and quality that the lacunae can properly be regarded as de 
minimis at this stage of research into international legal history. 

ALFRED P, RUBIN 


League of Nations. Committee of Experts for the Progressive Codifica- 
tion of International Law [1925-1928]. Edited, with an Introduction, 
by Shabtai Rosenne. Dobbs Ferry, N.Y.: Oceana Publications, 1972. 
2 vols: Vol. I, Minutes, pp. exxiv, 349; Vol. II, Documents, xii, 487. 
$50.00 for the set. 

The work of the Preparatory Committee for the 1930 Hague Conference 
for the Codification of International Law is better known than that of the 
League of Nations Committee of Experts for the Progressive Codification 
of International Law whose documentation is reproduced in the volumes 
under review. Although the Reports prepared by Sub-Committees of the 
Committee of Experts on a dozen substantive topics of international law 
were issued as League of Nations documents (and were reproduced in a 
Special Supplement to the American Journal of International Law in 1926), 

5 MéssnNen, Dæ VOLKERRECHTSPERSONLICHKEIT UND DIE VOLKERRECHTSPRAXIS DER 
BARBARESKENSTAATEN 141, notes 270, 271 (1969). 

69 Hoipsworru, Hisrory or ENciisa Law 97 (1926). 


7C. H. ALEXANDROWICZ, INTRODUCTION TO THE HISTORY OF THE Law or NATIONS 
IN THE East Innes (Oxford 1967), 122-123 and note Q at 128. 


1973] BOOK REVIEWS AND NOTES 363 


the Minutes of the four annual sessions of the Committee of Experts from 
1925 to 1928 were, as Rosenne notes (I, v), “originally given only a limited 
circulation as confidential documents, and . . . are virtually unobtainable 
today except in a few select libraries.” 

Ambassador Rosenne has therefore arranged to have the Minutes of 
these sessions reproduced (apparently by some photo-offset process) in 
Volume I, and the related documentation, including the Reports of the 
Sub-Committees (by a similar process), in Volume II of this publication. 
The texts thus set forth are the English version except for the Minutes of 
the second session of the Committee which, pleading poverty, the League 
of Nations had refused to print, and which were therefore printed, some- 
what curiously, as a confidential League document, in French alone, at 
the personal expense of Hjalmar Hammarskjéld, Chairman of the Commit- 
tee of Experts at all of its sessions. 

What emerges from a study of the Minutes is that the Committee of 
Experts for the Progressive Codification of International Law constituted 
an embryonic International Law Commission, facing many of the problems 
later confronting the U.N. International Law Commission, but without 
the outstanding achievements of the latter. The Committee of Experts 
was a distinguished group of seventeen international lawyers, including 
among others, Henri Fromageot, J. Gustavo Guerrero, B. C. J. Loder, Wal- 
ter Schiicking, Charles De Visscher, and Wang-Chu-Hui, each of whom 
served then or later on the Permanent Court of International Justice; 
James L. Brierly, who was later to become a member of the International 
Law Commission; and George W. Wickersham, former Attorney General 
of the United States. It is noteworthy that Wickersham and Schiicking 
came from states not members of the League of Nations, although members 
of the Committee of Experts, having been appointed by the Council of 
the League of Nations after consultation of governments, tended to regard 
themselves as representatives of governments rather than (as with the 
U.N. International Law Commission) as elected to serve in their individual 
capacities as persons of recognized competence in international law. More- 
over, neither the Great Powers, whose representatives sat on the Committee, 
nor the League Secretariat gave much encouragement to the codification 
or restatement of international law as opposed to the conclusion, under 
League auspices, of functional conventions on matters of common concern 
in such fields as labor, health, communications, and welfare. 

The methods of the Committee of Experts were principally at fault be- 
cause the Committee presented to the states members of the League the 
Reports of the Sub-Committees of two or three members, which, however 
valuable as scholarly surveys, were primarily the individual views of the 
rapporteurs rather than the considered judgment of a Committee of Ex- 
perts. Even contemporaneously, the 1927 Zaleski Report to the League 
of Nations Council implied that the Committee had practically abdicated 
its functions by failing to present a collective “statement of the views and 


1 See Vol. I, xxxix—xl, cx. 
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practice of even the majority of Governments” on a particular topic or on 
the prospects for successfully codifying the law (I, lxxx). Inadequate 
preparation also lay behind the meager achievements of the 1930 Hague 
Codification Conference. A generation was to pass before a more recep- 
tive political atmosphere and more skilful working methods were to permit 
the U.N. International Law Commission to prepare the great codifications 
of the Geneva Conventions on the Law of the Sea and the Vienna Con- 
ventions on Diplomatic and Consular Privileges and Immunities and on 
the Law of Treaties. 

The editing of the documents could have provided a better correlation 
between the Minutes and the Reports under discussion, and there has 
been occasional carelessness in citation (e.g., “B. Whitman” for Marjorie 
Whiteman’s Digest). However, one is grateful to Ambassador Rosenne 
for making the work of the Committee of Experts more readily available 
and for his informative observations in an Introduction of some ninety 
pages. 

Hersert W. Briccs 


Le Droit de la Communauté Economique Européenne. Commentaire du 
Traité et des textes pris pour son application. By Jacques Mégret, 
Jean-Victor Louis, Daniel Vignes, and Michel Waelbroeck in collabora- 
tion with others. Vol. 1 pp. 230 and 93° (1970) FB. 500; Vol. 2 pp. 
284 and 417* (1970) FB. 1100; Vol. 3 pp. 326 and 245° (1971), 
Bruxelles, Presses Universitaires de Bruxelles. 


These are the first three volumes of a new multi-volume commentary 
on the Treaty establishing the European Economic Community and on 
measures taken in implementation thereof. Its authors are distinguished 
scholars affiliated with the Institute of European Studies of the Free Uni- 
versity of Brussels and in four instances present or former high-ranking 
officials of the Council or Commission of the EEC. All of the chief col- 
laborators are well-known authorities on the law of the European Eco- 
nomic Communities with many prior publications in the field to their 
credit. The new commentary is in some respects a counterpart to the 
great multi-author treatise, entitled Droit des Communautés Européennes, 
which appeared in 1969 under the editorship of the Hon. Ganshof van der 
Meersch and was reviewed in this Journal* It differs, however, greatly 
in plan and treatment. 

The new work is conceived as a commentary on the Treaty of Rome 
establishing the European Economic Community, proceeding on an article- 
by-article basis. Even on that score alone it would be the first of this 
type in the French language, although well-known early commentaries to 
that treaty existed in German? and Italian.* The approach of the new 


164 AJIL 966 (1970). 

2 WOHLFARTH-EVERLING-GLAESNER-SPRUNG, Dire EUROPÄISCHE WIRTSCHAFTSGEMEIN- 
SCHAFT, KOMMENTAR (1960); Von der Groeben-von Boeckh-Schlebitz, Kommentar zum 
Vertrag zur Gründung der Europäischen Wirtschaftsgemeinschaft in HaNpsucH rün 
Europdiscue Wirtscuart (looseleaf 1958). 

3 QUADRI, Monaco, Trasuccm, TRATTATO Isrirurivo DELLA COMUNITÀ ECONOMICA 
EUROPEA, COMMENTARIO (1965). 
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commentary, however, possesses two novel features. The exposition of 
the articles is divided into two separate sets of discussions entitled “analy- 
sis” and “commentary.” While the analyses focus separately on each ar- 
ticle, the commentaries are organized treatments of groups of articles 
dealing with the various matters governed by the treaty. Each commentary 
is followed by a collection of the most important community actions taken 
in that area under the treaty, such as Council or Commission regulations, 
decisions or directives, judgments by the Court of Justice, or responses of 
the Council or Commission to written parliamentary questions. Obviously 
the content of the analyses and commentaries as well as the selection of 
the appended materials are determined by the fact that the transitional 
phase of the creation of the common market reached its end on December 
31, 1969. As a result, most of the initial problems of temporary character 
are now solved and at best of historical significance. 

Volume I, prepared by Professors Vignes and Waelbroeck, covers the 
Preamble to, and the first 37 articles of, the Treaty of Rome i.e., it encom- 
passes, in addition to the Preamble, the articles on the Principles of the 
Economic Community and the Free Circulation of Goods. To a con- 
siderable extent, this portion of the treaty has been rendered obsolete by 
fulfillment of its mandates for the dismantling of the tariff walls between 
the member states and the establishment of a common community tariff. 
Thus, even with its relatively slender scope, Volume I still contains a cer- 
tain amount of restrospective material, but the two authors have isolated 
and stressed the issues and problems that remain relevant, despite the at- 
tainment of the final stage. 

Volume II comprises the ten articles on agriculture, which from the 
very beginning of the common market emerged as the key sections for 
its structuring. The implementation of these few articles constituted in 
the neighborhood of ninety percent of the total legal output of the com- 
munity organs in the form of regulations, decisions, and directives. By 
the end of 1971, 96 of the 241 judgments of the Court of Justice determin- 
ing the effects of the EEC Treaty involved the common agricultural policy.‘ 
In terms of costs, the expenditures for the agricultural policy devour 85.7 
percent of the total budget entries for the year 1972.5 Obviously the com- 
mentaries to these articles are of paramount interest. It is therefore for- 
tunate that a jurist of the stature of Mr. Mégret, who served for many years 
as Director General of Legal Services with the Council, is the author of 
this part of the new commentary. Pursuant to Articles 40 and 43, the 
common market for agricultural products is divided into 19 sectors for 
different product categories,° governed by complex market organizations 

4 European Communities, Commission, Fifth General Report, Table 25 (1972). 

s 3,526,551,300 units of account out of a total of 4,104,634,900 u. a. for all three 
communities, Final Budget for 1972, 15 Orr. Journat, No. L. 202 (1972). 

8 Separate market organizations are created for grain, rice, pork, beef, eggs, poultry, 
milk and dairy products, fats, sugar, fruit and vegetables, vinicultural products, suga”, 
live plants and floricultural products, hops, tobacco, hemp and flax, seeds, fishery 
products and residual products. They are supplemented by two special market or- 


ganizations for certain products that are processed from primary agricultural products 
and a regulation governing the import of albumin. 
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which are established by an equal number of basic regulations and kept 
functioning by a vast number of regulations and decisions, many of which 
need constant adjustments. The most important and permanent of them 
are included in the appendix of 400 printed pages which follows the 
analyses and commentary extending over 284 pages. In addition, the 
Community has embarked on an ambitious program for structural reforms 
and established the European Agricultural Guaranty and Guidance Fund 
as the financial mechanism for the realization of the Common Agricultural 
Policy. Judge Mégret volume gives a lucid, though unfortunately al- 
ready slightly outdated, picture of the whole area. 

Volume III contains the materials linked to Titles III and IV of the 
Treaty. Title III, which is divided into three chapters, governs important 
bases of the common market, such as the freedom of circulation of workers 
(ch. 1), right of establishment and freedom of rendition of services (ch. 
2), and freedom of circulation of capital (ch. 3). Each of the three chap- 
ters is dealt with by a separate coauthor. Judge Mégret who is responsible 
for the third chapter enjoyed the collaboration of Mr. Sarmet, a high 
ranking official of the Commission in charge of this subject. The materials 
on Title IV, which deals with the common transport policy, are written or 
compiled by Mr. Dousset, head of the Commission’s Directorate General 
for transport. They are particularly lucid and informative. As compared 
with the first two volumes, Volume III deals with some still underde- 
veloped aspects of the common market although steady progress has been 
made in recent years, especially in the development of the common trans- 
port policy." 

The new commentary certainly will be a helpful and welcome tool for 
practitioners and scholars seeking a guide to the legal developments of 
the European Economic Community. Unfortunately it is inherent in the 
nature and structure of such a work that it is vulnerable to oversights and 
quick obsolence. Even with these limitations the work fills a pressing 
need and merits great praise. 

STEFAN A. RIESENFELD 


Les réglements de la Communauté Economique Européenne. By Jean- 
Victor Louis. Bruxelles: Presses Universitaires de Bruxelles, 1969. 
pp. 514, Index. FB 980. 


The Treaty establishing the European Economic Community (EEC) 
states largely principles to be implemented in practice. This has required 
the exercise of legislative powers by Community institutions primarily in 
the form of regulations. These regulations are one of the most significant 
and original features of the European Econemic Community. They are 
acts binding on member states and individuals alike and directly applica- 
ble throughout the Community without any intervention on the part of 
the member states. This immediate and simultaneous effect of regulations 

T See Development of the Common Transport Policy, BULL. or THE EuroPpEAN Com- 


MUNITIES, No. 12, Supp. 8 (1971) and Commission, Cinquième Rapport Général sur 
Yactivité des Communautés 314-28 (1972). 
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in all member states is undoubtedly one of the original innovations of 
the Community legal order. The elaboration of regulations has required 
a new legislative technique taking into consideration the Community re- 
quirements on one hand and on the other the existing political conditions, 
i.e. the extent of political will of member states to transfer their powers, 
within a specific and limited field, to the Community. This brief and gen- 
eral introduction may already indicate the vital part regulations are called 
upon to play in developing the Community legal order. 

The book concentrates on four main problems. Quite logically it sets 
out with the Community procedure of elaborating regulations, including 
the control of the Court of Justice to which this process is subject; an 
examination of regulations in practice and in the case law of the Court 
follows; and a critical analysis of the execution of regulations by the 
member states, and the question of their relation to national law concludes 
this exhaustive study. 

The author examines with great knowledge and care this vital role of 
regulations from various aspects. Throughout the book he approaches the 
different problems in a realistic and practical manner, rightly avoiding 
any fruitless and doctrinal discussion and concentrating instead on the 
actual function and application of regulations in the practice of the Coun- 
cil and of the Commission. The author’s approach, free of any precon- 
ceived doctrinal notions, is perhaps best illustrated by his view that it 
would be a vain undertaking to try to determine the legal nature of the 
Community law (393). 

He persuasively demonstrates the great impact the practice has had on 
the function, content, and structure of regulations, which in the reviewer's 
opinion is not only more interesting but also infinitely more valuable than 
a mere doctrinal, static, and sterile presentation of problems which could 
not do justice to the dynamic nature of the Community legal order and its 
institutions. 

A few examples may be cited of this approach. Delimiting regulations 
from other acts which Community institutions may take, the author also 
considers acts which have not been provided for by the Treaty, but which 
practice, out of necessity, has developed (e.g. resolutions of the Council, 
acts of representatives of the member states taken within the Council, 
etc.) (275-85). The author’s critical examination of the developing con- 
cept of regulations in the light of the case law of the Court and of the 
different practice of member states in implementing regulations, when 
necessary, is another example of this approach. The question of the rela- 
tion of regulations to national law is handled in a similar realistic manner. 
To a large extent national courts are called upon to apply and enforce 
Community law. Accordingly, it is largely up to them to deal with the 
question, which is of decisive importance for an effective operation of 
the Community law. The author examines this question at great length 
and, on the basis of different tendencies, shows the case law of national 
courts (392-466). 

The Community law is a new law in its first stage of development. It 


368 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


is therefore hardly surprising that a divergence of view on specific points 
may occur. In a few instances the present reviewer is somewhat hesitant 
to share fully the author’s view. Thus, for example, the assimilation of a 
provision directly applicable which enables an individual to invoke it 
before a national court with the plaintiffs interests directly affected by 
an allegedly illegal Community act as a prerequisite for an action for an- 
nulment before the Court, as required by Article 173(2) of the Treaty, 
is not entirely convincing (271). 

The outline and presentation of the book is very clear; even a non- 
specialist in this field will have no difficulties in understanding the Com- 
munity legislative process, its functioning, and its problems. 

This is an excellent book covering the subject with great authority and 
learning. It uses extensively, in a very critical and lucid manner, the 
practice of the Community institutions, the case law of the Court and of 
national courts, and the pertinent literature. At present, there are very 
few books indeed which examine the Community legislative and judicial 
practice in this field in such a pragmatic manner and offer a critical ap- 
praisal. This is an additional, great merit of the book, deserving, on that 
account, greatest attention. 

GERHARD BEBR 


Die kommunistische Anerkennungslehre. Die Anerkennung von Staaten 
in der osteuropäischen Volkerrechtstheorie. (Communist Theory of 
Recognition. Recognition of States in the East European Theory of 
International Law). By Dietrich Frenzke. Vol. XXVI of publica- 
tions of the Federal Institute for East European and International 
Studies. Cologne: Verlag Wissenschaft und Politik, 1972. pp. 380. 
Index. DM. 42. 


The central question of the monograph reviewed here is: Have Soviet 
and East European scholars contributed to the theory of recognition, tra- 
ditionally split between two doctrines the declaratory and constitutive 
views, seriously challenged by the fact that, at least in theory, national 
groups have the right of self-determination? The right of self-determina- 
tion as it has developed until the present seems to lead to the conclusion 
that ethnic groups may be considered to be under the protection of inter- 
national law even before they assume the form of a state, which is a pre- 
condition for recognition. 

The important feature of this book is that it is based upon the study 
of the works of Soviet and East European scholars as published in their 
original languages, a feat which cannot be easily equalled by many ex- 
perts in the area of socialist international law. Although, owing to 
their numbers, Soviet scholars are most conspicuous in the narrative of 
the book, representatives of other nations are also visible. 

The book, organized in thirteen chapters, discusses systematically the 
method and definition of the recognition, the main theoretical trends of 
the recognition doctrine shared by individual scholars, and recognition as 
a unilateral and bilateral act. It deals with declaratory and constitutive 
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theories of recognition, the duty to recognize, the duty not to recognize, 
and the legal effect of recognition contrary to that duty. It then succes- 
sively deals with various aspects of the theory of recognition, de jure and 
de facto, withdrawal of recognition, conditional, individual, collective, 
express and implicit recognition, and legal consequences of recognition. 
The book concludes (Chapter XIII) with a systematic review of the re- 
sults of the inquiry. 

The basic finding which Frenzke’s inquiry yields is that views and 
opinions of Eastern European scholars are far from uniform. There is no 
common theory of recognition shared by the scholars of socialist countries. 
There is no agreement as regards fundamentals or detail. There is a 
variety of views regarding the effect of recognition, the extraterritorial 
effect of the legal regime of the recognized state, and the retroactivity of 
recognition. Neither is there a marked preference for either of the two 
doctrines of recognition, declaratory and constitutive. 

What is most important in the view of socialist scholars (Soviet and 
East European) is that there is no uniformity as regards the Marxist theory 
of recognition. Some of the authors have made reference to class content 
in the act of recognition (344-45) or to the economic motivation behind 
the act of recognition. The statement of Soviet Professor Feldman, shared 
by a number of other Soviet scholars, that recognition is dictated by the 
economic interests of the recognizing state, is universally acknowledged 
in traditional “bourgeois” legal science (345). 

Some innovation, by no means a very revolutionary one, is reflected in 
the view of Professor Lazarev of the Soviet Union that there is a duty to 
recognize states which emerged from a social revolution or as a result of 
the process of decolonization. Whether this duty exists for all states, 
socialist and bourgeois alike, is a question which is not answered, and the 
duty to recognize is in conflict with a general definition of recognition 
as a unilateral act of the recognizing state (346). 

Another effort to offer a theory of recognition which would be expres- 
sive of Marxist concepts and particularly of the Leninist theory of the 
state is represented by the theory of recognition offered by Professor 
Genovski from Bulgaria. He rejected both traditional doctrines and re- 
placed them with a theory that recognition is the result of a demonstrated 
national self-determination (115-17). However, in spite of its originality 
Genovski’s theory gained little acceptance. 

Another interesting contribution to our knowledge of the theory of 
recognition in the socialist legal science is the opinion of an East German 
scholar who attacked Hallstein’s doctrine which attempted to reserve the 
exclusive right to represent Germany to the Federal Republic. He rejects 
both the constitutive and declaratory theory. The state as a subject of 
international relations is not the creation of international law but is the 
consequence of the social fact that a state emerged. This view seems to 
prevail now among East German scholars, but again has had no impaci 
upon the view of scholars in other socialist countries (111). 
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The writer of the present review does not hesitate to recommend Dr. 
Frenzke’s study to the largest circle of readers. Its value is substantially 
increased by a full bibliography and an excellent index. 

KAZIMIERZ GRZYBOWSKI 


Transnational Relations and World Politics. By Robert O. Keohane and 
and Joseph S. Nye, Jr., eds., Cambridge: Harvard University Press, 
1972. pp. xxi, 428. Index. $15.00. 

Throughout history, people of broad vision and outreach—Plato, Eras- 
mus, Carnegie, Einstein—unencumbered by formal governmental attach- 
ments, have engaged in a lively traffic of ideas, persons, and things across 
national boundaries which has had major impact on world relations, both 
public and private. The present volume defines these activities as “trans- 
national relations,” the “movement of tangible or intangible items across 
state boundaries when at least one actor is not an agent of a government 
or an intergovernmental organization.” The authors argue that, since 
these activities have become ever more important in the fow of world 
relations, they deserve more adequate attention from students of interna- 
tional affairs, especially those wedded to the “state-centric” point of view. 

The coeditors, Professors Keohane and Nye, have made an important 
pioneering contribution to this task by marshalling an able, and largely 
younger, group of authors, who have provided twenty chapters which 
skillfully explore various aspects of the subject. Part I of the book dis- 
cusses “the nature of the beast”: largely historical, theoretical, economic, 
and institutional perspectives. Part II examines specific institutions: multi- 
national business enterprises, the Ford Foundation, the Roman Catholic 
Church, and contemporary revolutionary organizations. Part III deals 
with “issue areas”: private international finance, civil aviation, labor, basic 
science, space, and nuclear energy. Part IV discusses certain issues of 
“peace and justice”: psychological aspects of transnational relations, multi- 
national corporations, and transnational relations as threats to the demo- 
cratic process. 

The authors are careful not to draw any explicit conclusion that trans- 
national relations have, in general, reduced the role of the state. Rather 
they explicitly recognize that the state remains the most powerful interna- 
tional institution. They are also careful not to attempt any normative 
judgment about the general welfare gains and losses attributable to trans- 
national relations, although individual authors looking at special problems 
make thcir own normative judgments, which are frequently contradictory. 

One of the greatest difficulties in the analysis is to comprehend the full 
complexity of the public-private interaction. The authors have done better 
than most, but they tend to underplay the degree to which those whose 
role is primarily governmental or nongovernmental are constantly and 
significantly affected by both worlds. They try to simplify their task by 
basing the distinction between the two realms on official “posts” occupied 
rather than “roles” performed, but this scarcely does justice to reality. 

When a Richard Nixon becomes President, he carries with him his non- 
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governmental conditioning and associations: family, education, religion, 
friends, professional and other occupational links, political involvement, 
social relations, business interests, cultural contacts, and so on. The in- 
terpenetration of governmental and nongovernmental elements takes place 
not only between different people who serve different masters, which the 
authors emphasize, but inside individuals who are simultaneously influ- 
enced by, and involved in, both worlds. Transnational relations are never 
interactions between units which are purely governmental or nongovern- 
mental], since the people who compose these institutions are themselves 
hybrids of governmental and nongovernmental elements. 

Questions also come to mind regarding another major theme of the 
book: that “. . . transnational organizations . . . with explicitly political 
goals seem to have declined in importance . . . [while those] whose prin- 
cipal goals are social and economic have increased in importance .. . 
By far the most important of these . . . is the multinational business enter- 
prise.” 

First, the editors choose a very broad Eastonian definition of “political”: 
concerning relationships in which “at least one actor consciously employs 
resources, both material and symbolic, including the threat or exercise of 
punishment, to induce other actors to behave differently than [sic] they 
would otherwise behave.” If this definition is accepted at face value, it 
applies to what are normally considered “economic and social” as well as 
“political” goals. Thus the editors’ conclusion is rendered meaningless. 
One has to assume, therefore, that the editors actually have in mind a 
narrower definition of politics, closer to common usage and the dictionaries: 
i.e., matters having to do with government, security, political movements 
and ideologies. 

Even using this narrower concept of transnational political relations, 
there are problems with the analysis. If one wants to assess the true 
significance of transnational political activity, why should the editors 
restrict their analysis to formal organizations, especially since their defini- 
tion of transnational relations explicitly includes individuals as actors? 
If one adopts this broader, more realistic approach, one finds a tremendous 
network of transnational political relations: activities aimed primarily at 
influencing governmental institutions and policies (Marxism, Christian 
Democracy, etc.), interstate relations in which nongovernmental entities 
are involved, and transnational relations which have an important impact 
on governments (mass media, business, labor, intellectuals, etc.). Thus 
one can hypothesize, contrary to the book’s conclusion, that transnational 
activity affecting the policies, institutions, and processes of governmental 
and intergovernmental agencies has grown in importance at least as much 
as activities labeled “economic and social.” 

The authors perform a useful service in calling attention to the dangers 
of transnational relations, especially multinational corporations, for the 
poorer and weaker countries. But there is no conclusive proof that the 
best longrun answer, as suggested by several authors, is control by indi- 
vidual nation states or by international organizations dominated exclusively 
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by the developing states, although these can be useful approaches. It 
can be argued equally well that the situation requires moving toward 
more effective international regulation involving both the more and less 
developed countries. 

Finally, a word on the unbalanced pattern of subject matter dealt with. 
Considering the extraordinary importance of transnational intellectual rela- 
tions, the lack of comprehensive treatment of scholarly interchange is un- 
fortunate. The book contains nothing on political and ideological move- 
ments except “revolutionary organizations,” and nothing on mass com- 
munications and the arts. In contrast with these gaps are five articles on 
private business and finance. 

H. Fretp HAVILAND 


The Participation of the Soviet Union in Universal International Organiza- 
tions. By Chris Osakwe. Leiden: A. W. Sitjhoff, 1972. pp. xvi, 
194. Index. DA. 35.00. 


A voice from the Third World assessing Soviet attitudes toward inter- 
national law and organization is refreshing, the more so since the author 
is one of the Africans educated in the Soviet Union under its Third World 
Program. At last Western scholars can see how Soviet policy looks to 
one of those to whom it is expected to appeal. The result cannot en- 
courage Soviet educators. The author has not been swept off his feet, 
for he concludes that the central Soviet doctrine of “peaceful coexistence” 
is but tactical warfare (28), and international law but a convenient vehicle 
placed at the generous disposal of foreign offices (34). 

Within this framework Osakwe looks at Soviet participation in the In- 
ternational Labor Organization, UNESCO, and the World Health Organi- 
zation. He concludes that entry into and participation in these bodies 
has been governed by political considerations formulated to further a 
“fighting ideology” designed to advance the world toward a Communist 
revolution, which he calls a Pax Sovietica. He sees Soviet influence grow- 
ing constantly and as potentially dominant, leaving the United States su- 
preme only in financial agencies which the ruble cannot yet dominate. 

Osakwe concludes that Soviet participation is half hearted in the agen- 
cies studied. Soviet policymakers accept only what suits their needs, 
not the whole bill of fare. Thus, they ratify those ILO Conventions which 
correspond to their existing legislation and which could have propaganda 
impact in the Third World. They reject anything that would require 
“signing away sovereign rights to observer teams” (85). They press reso- 
lutions in the WHO irrelevant to health. They obtain UNESCO’s recog- 
nition of Soviet policies and persuade it to celebrate Lenin’s birthday. 
They transform its Executive Board from advisory status to the Director 
General to the supreme direction of the agency and make it into a body 
of instructed government representatives, 

Dr. Osakwe’s recommendation to the West is that it offer a fresh menu 
to the Third World and introduce constructive dialogue with the Com- 
munists. As to what that dialogue might be, the reader can guess from 
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Osakwe’s lament that the policy of peaceful coexistence supposes continu- 
ing ideological struggle between two irreconcilable systems, and this be- 
comes an impediment in the march toward greater integration of states. 
Presumably, he is telling the West that the Third World is in favor of 
cooperation and eventual integration to replace this concept of perpetual 
struggle. 

For Western scholars who have been analyzing Soviet attitudes froin 
outside, Osakwe’s book will confirm their assessments. He has not “dis- 
covered America,” but he has made a signal contribution in presenting a 
fresh Third World view, and in documenting it so thoroughly that his 
thesis becomes convincing. 


Joun N. HAZARD 


Foreign Relations of the United States, 1947, Volume IV, Eastern Europe; 
The Soviet Union. (Dept. of State Pub. No. 8532). Washington: 
U.S. Govt. Printing Office, 1972. pp. iii, 887. Index. $5.25. 


Foreign Relations, 1947, Volume IV, Eastern Europe; The Soviet Union 
records a year when the Iron Curtain was being tightened and the lights 
of freedom were being extinguished in Eastern Europe. The American 
diplomatic service in this area was reduced to little more than reporting 
increasing Communist control and occasionally making futile protests 
against acts of oppression. 

Efforts by the United States to secure the implementation of the treaties 
of peace with Bulgaria, Hungary, and Romania were not very successful. 
Developments in each of these countries showed a tightening of the Sovict 
grip and the failure of efforts to establish and maintain democratic gov- 
ernments. With the Communists backed by Soviet occupation forces the 
outcome was certain, even though the Communists were a minority of the 
people. 

Czechoslovakia was not yet fully under Communist rule, but Ambassador 
Steiohardt reported that Soviet control of foreign policy since the end of 
the war had been substantially complete. This was evidenced strikingly 
by the decision of Czechoslovakia under Soviet pressure not to participate 
in the Marshall Plan for the economic recovery of Europe. 

Polish-American relations were strained by the repressive political mea- 
sures of the Communist-controlled government. On instructions, Ambassa- 
dor Lane in an official note to the Polish Minister for Foreign Affairs de- 
clared that: “. . . the present policy of suppression, coercion and intimida- 
tion as applied to political opposition in Poland constitutes a violation 
of the Yalta and Potsdam agreements.” The British Government took 
parallel action but the Soviet Government rejected the American contention 
as, of course, did the Polish Government. 

Information on repressive measures in Poland was given to the American 
Embassy by Stanislaw Mikolajezyk, Vice Premier and head of the Polish 
Peasant Party. Later in the year, realizing the imminent danger to his 
life, the Embassy assisted in smuggling Mikolajezk out of the country. 

An excellent survey of Yugoslav Communism was given by Ambassador 
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Cabot after five months in the country (816-26). He reported that the 
policy of the Foreign Office was “as anti-United States and pro-Russian 
as ever” and that: “Official propaganda is violently hostile and not even 
the mildest or most justified good word can be said about us. The police 
state and militarism are as strong as ever.” Cabot urged that in spite of 
the difficulties we should strive to reach an understanding with Yugo- 
slavia which would help preserve the peace of the world. 

Relations between the United States and Yugoslavia were marred by 
a number of incidents involving treatment of American citizens in Yugo- 
slavia. A list of such cases was presented by the Embassy in reply to a 
Yugoslav note which protested the action of the U.S. Government in re- 
fusing to issue passports to American citizens for the purpose of visiting 
Yugoslavia. Another irritating incident was the arrest of two Yugoslav 
citizens working for the U.S. Embassy. 

The major diplomacy of the year in American relations with the Soviet 
Union is covered in Volume II, Council of Foreign Ministers; Germany 
and Austria, which gives documentation on the Moscow and London meet- 
ings. Documentation on the Soviet Union in the present volume deals with 
conditions within that country and with two subjects of bilateral relations. 

“Reports on Developments within the Soviet Union of Concern to the 
United States and Other Countries” is a collection of documents giving 
a valuable survey on a broad range of subjects. The papers on efforts 
to negotiate a Lend-Lease settlement record the start of negotiations but 
no substantial progress. A significant section involving humanitarian as 
well as legal considerations is that on “Difficulties in Obtaining Exit Visas 
for Soviet Spouses of American Citizens and Detained American Citizens 
in the Soviet Union.” 

Denial of exit visas for wives of American citizens elicited generally 
unsuccessful efforts by the Embassy in Russia. It was reported that there 
were more than 250 such wives who had been denied exit visas. In 
February a Soviet decree was issued prohibiting marriage by Soviet 
citizens to foreigners, and it was presumed that this might be applied 
retroactively. 

Protests regarding denial of exit visas to American citizens were based 
on legal as well as humanitarian grounds. A considerable number of 
the citizens involved had been arrested in southern and eastern Europe 
and transported to the Soviet Union. The Embassy protested that all 
efforts to interview such people with a view to establishing their American 
citizenship were fruitless. With reference to the American request that 
U.S. citizens living in Baltic countries be allowed to return, the Soviet 
reply was that they could not be divested of Soviet citizenship merely by 
the fact that they were born on American territory. These persons had 
been made Soviet citizens by no choice of their own but by Soviet decree. 

Two subjects are treated in this volume relating to areas outside the 
Iron Curtain. Documentation is given on the establishment of the Free 
Territory of Trieste and on the extension of Import-Export Bank credits 
to Finland. 
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One cannot but be impressed by the high caliber of reporting from 
behind the Iron Curtain in 1947 as evidenced in this volume. It is a 
credit to the representatives of the Department of State who were serving 
under very trying circumstances. Credit should also be given for the 
scholarly editing of this volume and for the willingness of the Department 
to release this very frank and unexpurgated record telling it as it was. 

E. R. PERNS 


Foreign Relations of the United States, The Conference at Quebec, 1944. 


Washington, D. C. U.S. Govt. Printing Office, 1972. pp. L, 527. 
Index. $4.75. 


The Conference at Quebec, 1944 is the final Foreign Relations volume 
in the special series on the summit conferences of World War II. Work 
in the Historical Office of the Department of State was started on this 
series in 1953 in response to political presssure from Congress, especially 
from Senator Knowland. Because of this political influence top urgency 
was given to the conferences at Yalta and Potsdam and when these volumes 
were published the others received a very low priority. Compilation of 
this series was done in the Historical Office outside the Foreign Relations 
Division which compiles the volumes in the regular Foreign Relations 
series. 

The compilation of this special conference series in the Department 
of State was especially difficult and time consuming because of the nature 
of the conferences. They were primarily military and the Department of 
State generally was not represented. The bulk of the records had to be 
obtained from the Defense Department or from the Roosevelt Library. 
The most important Department of State documents printed in this volume 
are substantive papers prepared in the Department and not necessarily 
used at the conference itself. 

For the 1944 conference at Quebec the only regular minutes available 
and printed are those for the Joint and Combined Chiefs of Staff. For 
the private meetings between Roosevelt and Churchill the editors gen- 
erally were reduced to making note that a meeting occurred at such a 
time and place. Where other participants attended, especially the Secre- 
tary of the Treasury, Henry Morgenthau, information is gleaned from 
records made by them later. 

Skeptical readers of this volume may suspect that the editors have with- 
held minutes of meetings or may have failed to locate minutes which do 
exist. It was not Roosevelt’s practice to have notes of his conversations 
made. It is pertinent that in 1943 he directed that the volumes of Foreign 
Relations containing the records of the meetings of the Council of Four 
at the Paris Peace Conference, 1919 should be withheld from publication 
and in his memorandum on the subject to Secretary of State Hull he com- 
mented: “Incidentally, in these meetings of the Big Four in Paris no notes 
should have been kept.” (Foreign Relations, The Conferences at Wash- 
ington and Quebec, 1943, footnote 4, at 1338). Considering the scarcity 
of official records, the compilers of this volume have done excellent work 
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in assembling such documentation as is available and in citing writings by 
participants at the conference. 

While attention at the Quebec Conference, 1944, was focused primarily 
on plans for the conduct of the war, especially for winning the war against 
Japan after the defeat of Germany, European frontier problems and the 
postwar treatment of Germany received attention. Soviet territorial gains 
at the expense of Poland and compensation for Poland at the expense of 
Germany received no objection, although position papers indicate less 
drastic changes than ultimately took place. The idea of transferring East 
Prussia to the Soviet Union and Poland apparently aroused no opposition. 
Some objections were expressed to mass transfers of German populations 
from the east, although it was observed that “Hitler himself has set an 
example by numerous forced migrations of the people of this region of 
Europe.” What an example to follow! In this connection, no mention of 
the Atlantic Charter appears in the documents. 

Probably the most significant act at the Quebec Conference was the ac- 
ceptance by Roosevelt and Churchill of the Morgenthau plan for the post- 
war treatment of Germany. While this plan centered on the elimination 
of the warmaking industries in the Ruhr and the Saar it went much beyond 
that “looking forward to converting Germany into a country primarily 
agricultural and pastoral in character.” 

Morgenthau’s plan seems to have had the approval of Roosevelt, while 
Churchill was indecisive. At a meeting with the Combined Chiefs of 
Staff, Churchill asserted that the German working man should be allowed 
sufficient food for his bare needs and work, but no more. Later when 
Morgenthau presented his plan at a meeting with Roosevelt and Churchill, 
the latter dissented. He declared that “we ought not to prevent her from 
living decently” and added: “I agree with Burke, you cannot indict a 
whole nation.” 

The credit, or discredit, for winning approval of the plan must go to 
Morgenthau, assisted by Lord Cherwell, adviser to Churchill. The plan 
was presented again “much softened down” and Churchill assented. Cher- 
well prepared a memorandum of this meeting but Morgenthau objected to 
it, feeling that Churchill could be persuaded to go much further. When 
the plan came up at a later meeting, Churchill called for the minutes of 
the past discussion but, by agreement, Cherwell said no minutes had been 
prepared. Morgenthau and Cherwell withdrew from the meeting and 
returned with a new memorandum. Churchill was not satisfied with that, 
but he used it as a basis for dictating a memorandum which was initialed 
by Roosevelt and himself as the decision. 

Secretary of War Henry L. Stimson stands out as a strong critic of the 
Morgenthau plan. Fortunately it was not put into effect. It stands as 
a warning against hasty emotional decisions on vital problems and also 
against accepting too readily the urgings of an ardent advocate of a policy 
without sufficient consultation with responsible officials of other parts 
of the government involved. 

E. R. PERKINS 
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pee ed erichtsbarkeit über die Mitglieder der U.S.—Streitkrafte 

deren Hence Zivilpersonen. By Günter Witzsch. Berkeley- 

Chines Rechtsstudien, Kölner Reihe, Bd. 12. Karlsruhe: Verlag C. F. 
Miiller, 1970. pp. xxi, 232. 


This is a still timely and important book that deserved a prompter re- 
view than I was able to produce. The author gives a minute and careful 
analysis of the scope and the manner of exercise of the German jurisdiction 
over crimes committed by members of the U.S. armed forces and accom- 
panying civilian personnel. Since the removal of the U.S. forces from 
France, Germany's criminal jurisdiction—under the Nato Status of Forces 
Agreement of June 19, 1951, and the Supplementary agreement with 
respect to forces stationed in the Federal Republic of Germany of August 
3, 1959, in force since July 1, 1963,1—has been by far the most significant 
part of existing foreign criminal jurisdiction over American military and 
civilian personnel. Thus during the period from December 1, 1969, to 
November 30, 1970, the number of cases under the Nato Agreement 
totaled 28,604. 25,243 of them (88.3%) involved the criminal jurisdiction 
of Germany.? As a result, the study by Dr. Witzsch is an indispensable 
and most welcome companion volume to Lazareff’s more recent and more 
general monograph on the Status of Military Forces under Current Inter- 
national Law (1971) which was reviewed in this Journal not long ago.® 
Actually the latter work is an up-dated version of a book published in 
French in 1964 which even now contains only a limited account of the 
special status of Germany and no discussion of the actual practice and 
experience in that country. 

Dr. Witzsch’s work focuses on the situation in Germany and gives an 
excellent treatment of the scope of German exclusive and primary con- 
current jurisdiction under Article VII of the Nato Status of Forces Agree- 
ment. According to the latest available data, cases under German ex- 
clusive jurisdiction outnumbered substantially those under primary con- 
current jurisdiction: 14,094 as compared with 11,149.41 The former in- 
cluded 1,381 alleged offenses of civilian employees and their dependents 
who are not under U.S. military jurisdiction. Because Germany, under Ar- 
ticle 19 of the Supplementary Agreement, has waived primary jurisdiction 
in cases of concurrent jurisdiction, subject to revocation under special cir- 
cumstances, the actual exercise of jurisdiction over such cases by Germany 
is only 1 percent. As a result Germany during 1970 exercised jurisdiction 
over military personnel in 12,809 cases, 11,260 of which were considered 
minor offenses.’ Since the official statistics disclosed in the Senate Hearings 


1 TIAS 5351; 14 UST 531; 481 UNTS 262. 

2 Operation of Article VII, Nato Status of Forces Treaty, Hearing by Subcommittee 
of the Committee on Armed Services, U.S. Senate, 92d Cong. 2d. Sess. 1972. 

366 AJIL 687 (1972). 

4 Operation of Art. VII, Nato Status of Forces Treaty, Hearing, supra note 2, at 8. 

5 In Part I of the Protocal of Signature to the Supplementary Agreement Germany 
declared that acts subject to administrative or non-criminal penalties under German 
law are considered to be within the ambit of Art. VII. 
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are quite general and spotty, it is a great merit of Dr. Witzsch’s treatment 
that it gives much fuller data, culled from unpublished records. 

The author’s legal discussion is well organized, lucid and complete, 
and imparts a good picture of the actual practical and juristic problems. 
Especially valuable is his analysis of the effects of Articles 134 and 92(1) 
of the U.S. Uniform Code of Military Justice. Dr. Witzsch places com- 
mendable emphasis on the procedural problems in the exercise of German 
jurisdiction. Fortunately certain features of German criminal procedure, 
which were considered as falling short of the American standards of due 
process and were worrisome to the U.S. negotiators of the agreement with 
the Federal Republic, were eliminated by the great reform of the Code of 
Criminal Procedure in 1964. 

STEFAN A. RIESENFELD 


American-German Private International Law. By Ulrich Drobnig. Dobbs 
Ferry, New York: Oceana Publications, Inc., 1972. pp. 398. Appen- 
dices. Index. $17.50. 


Dr. Drobnig has in this work provided both scholars and practitioners 
with a well-wrought and useful tool. Scholars will find the book a model 
of detailed research and careful composition. Practitioners confronted 
by specific problems in German-American private international law will at 
the very least find in this book a starting point for their researches. 

The first three chapters treat, seriatim, the legal status of Germany; the 
sources of German Jaw and American-German legal relations; and na- 
tionality, domicile, and residence. Successive chapters describe German 
legal principles and conflicts issues in those areas of law which (a) are 
common to both the German and American legal systems (Family Law, 
Torts, Contracts, Criminal Law, Corporations, Civil Procedure) or (b) 
have arisen to fill interstices in the legal relations between the two nations 
(Currency and Foreign Exchange, Law of Aliens, Expropriation, Treaty 
Relations). Four appendices, a table of cases cited in the work, and a 
useful index follow the body of the book. The four appendices are par- 
ticularly valuable for those who wish to pursue a particular topic further. 
Appendix I is Dr. Drobnig’s translation of the Conflict of Law Rules, as 
amended, of the Einfiihrungsgesetz zum Bürgerlichen Gesetzbuch of Au- 
gust 18, 1896. Appendix II sets out the Treaty of Friendship, Commerce 
and Navigation of October 29, 1954 between the United States and West 
Germany. Appendix III contains separate chronological lists of bilateral 
and multilateral treaties to which the United States and the present Ger- 
man states are, or their predecessors were, parties. Appendix IV is an ex- 
tremely useful list of abbreviations of compilations of cases and statutes, 
official and unofficial journals, and scholarly works often cited in Dr. 
Drobnig’s text. Appendix IV is crucially important for any investigation 
of the authorities cited in the voluminous footnotes to the book, which 
are themselves of value in guiding the reader toward a more detailed 
study of a subject than the text may provide. 
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Dr. Drobnig has wisely avoided any attempt to discuss the interaction 
of the countries’ systems of taxation. As he indicates (at 387), the sub- 
ject requires a volume by itself; and it has already been treated in sufficient 
depth elsewhere (see his text and footnotes at 387-89). 

Two further aspects of the book which make this work of interest to 
common lawyers should be mentioned. First, Dr. Drobnig inserts a fair 
quantity of information about the law of East Germany which should 
interest scholars and general readers in view of the book’s exegesis of 
West German Law and American-West German conflicts issues and which 
may be of value to the practitioner now that relations between East and 
West Germany are apparently becoming more normal. Second, since the 
book was obviously prepared for the benefit of American rather than 
German attorneys, the American reader will find that he need not wade 
through familiar American black-letter law before he arrives at Dr. Drob- 
nig’s description of the German legal principles and conflicts of law issues 
arising in a particular area of the law. 

Gan, F. BORDEN 


Brimrer NOTICES 


Legal Problems of an Enlarged European Community. Edited by M. E. 
Bathurst, K. R. Simmonds, N. March Hunnings and Jane Welch. (London: 
Stevens & Sons, 1972. pp. xix, 360. Index. £6.75.) This work is a col- 
lection of papers presented at a conference convened in Dublin by the 
British Institute of International and Comparative Law in October, 1970. 
The aim of the conference was to discuss a broad range of legal issues 
relating to the anticipated enlargement of the European Economic Com- 
munity in 1973. Delegates included public officials, lawyers, and scholars 
representing varied segments of society. They came from the applicant 
countries ( United Kingdom, Republic of Ireland, Denmark, and Norway), 
from the EEC member states and institutions, and from various countries 
particularly affected by the impending enlargement (especially Austria, 
Finland, Sweden, and Switzerland). 


The conference considered the following themes: (1) the constitutional 
implications of Irish membership, the only applicant country with a written 
constitution; (2) the impact of Community law in municipal courts of 
member states; (3) the nature and role of Community legislation; (4) the 
status of foreign relations, from the position of the Community vis-a-vis 
the larger international community of states, and vis-a-vis nonmember states 
with “special relations” with members (e.g., involving former colonial ties 
or special treaty arrangements); (5) the development of European com- 
pany Jaw, with a particular look at the multinational corporation; (6) the 
problem of agricultural marketing and common agricultural policy (much 
neglected issues); and (7) the public law and policy aspects of Com- 
munity transportation. 


This volume offers a valuable current survey of thoughtful insight into 
a legal (and political) area that deserves our attention. In the interval 
since the Dublin conference, the papers, which range in scope from brief 
comments to thorough probings of complex legal problems, have been 
revised and updated. The editors point out that this collection is not 
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intended to be “comprehensive or definitive,” but rather an “authoritative 
survey.” 


The editors fulfilled their academic responsibility well, not only in or- 
ganizing the papers carefully, but in providing readers with a useful in- 
troduction and tables of treaties, conventions, legislation, and cases cited 
in the studies. An index is included. 

Forest L. Grieves 


Sources of International Uniform Law. Sources du Droit Uniforme In- 
ternational. Quellen des Internationalen Einheitsrechts. Edited by Konrad 
Zweigert and Jan Kropholler. Vol. UH: Transport Law. (Leiden: A. W. 
Sijthoff, 1972. pp. xxxii, 1000.) The second volume of this publication 
appeared sooner than was anticipated in the note on the first volume (66 
AJIL 910 (1972)). Everything that was said there in praise of the tri- 
lingual collection is confirmed by this second volume, which presents the 
existing international Conventions, Rules, Charters, Conditions and the 
like concerned with transport law, together with the uniform legislation of 
the Nordic countries. The selection is concerned with private law and 
excludes the numerous conventions pertaining to technical and tariff mat- 
ters. The texts are organized under the headings of maritime law, fluvial 
law, air law, highway transportation, railroads, general law of transport, 
and combined transport law. These categories are subdivided into “uni- 
versal unification,” “Europe,” “socialist countries,” and “Nordic countries.” 
By the nature of things, maritime law and air law show the largest list- 
ings, and it is here that universal unification is the rule, while railroad 
transportation and combined rail and water transportation are covered by 
European conventions (Berne Union, Council for Mutual Economic As- 
sistance). Under “Maritime Law” we find the Brussels Conventions from 
1910 to 1961, the York-Antwerp Rules, the various charters, and the uni- 
form Nordic legislation. Air Law begins with the Warsaw Convention of 
1929 and follows the development through its several amendments up to 
the 1961 Supplementary Convention of Guadelajara. The more recent 
Protocol of Guatemala City revising the Warsaw Rules on air carrier lia- 
bility to passengers, of March 8, 1971, obviously did not make the deadline.* 
Other conventions deal with precautionary attachment of aircraft, damages 
caused by aircraft to third parties on the surface, and international recog- 
nition of rights in aircraft. We also find the IATA Conditions on Carriage 
of Passengers (1968 and 1970) as well as on Carriage of Goods (1957), 
and the 1966 Montreal Agreement between IATA and the Civil Aeronautics 
Board of the United States. The omission of the recent ICAO Conven- 
tions for the suppression of highjacking (1970) and acts of violence against 
civil aviation (1971) is obviously to be explained by the editorial policy 
which restricts the selection to private law. 


The third and final volume of the Sources will deal with intellectual 
property and competition. To keep the publication up to date there will 
be supplementary volumes, and a special supplement will list the state of 
ratification of the several conventions, 

M. MAGDALENA ScHoce 


L'erreur dans les traités. By André Oraison. (Paris: Librairie Générale 
de Droit et de Jurisprudence, 1972, pp. iv, 269, Bibliog.). The author dis- 
cusses the various forms of error beginning with that which prevents the 
formation of a treaty (erreur obstacle), continuing with error relating to 


1 This text can be found in 10 ILM 617 et seq. (1971). 
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the substance of the treaty, material errors, and ending with the conse- 
quences of the several forms of error. The book is largely based on the 
work of the International Law Commission and the Vienna Conference on 
the Law of Treaties as well as on international jurisprudence. However, 
the author takes concepts of French private law as his starting point and 
discusses the problems from an academic point of view. Nevertheless, 
he fails to consider some questions of principle such as the place of the 
theory of error in the more comprehensive context of the juridical act in 
international law and the relationship between defect of consent (vice du 
consentement) and international responsibility. 
P. REUTER 


League of Nations & United Nations. Monthly List of Selected Articles. 
Cumulative 1920-1970. Political Questions, Volume I, 1920-1928; Volume 
II, 1929-1945. Norman S. Field (ed.). (Dobbs Ferry, N.Y.: Ocean Publica- 
tions, Inc., 1971. Vol. I, pp. 1-361; Vol. II, pp. 363-758. $50 per volume. | 
Although the title and subtitle of this publication are seemingly selt- 
explanatory, it may be advisable to indicate more precisely the scope of 
this book. It appears that this work will be of particular interest to persons 
primarily concerned with modern history and international relations. The 
introduction states that “this publication provides a list of selected articles 
in the fields of international, constitutional and administrative law, politics 
and economics.” It should be borne in mind, however, that the work is a 
cumulative edition of the United Nations Geneva Library’s Monthly List 
of selected articles and that actually the selection of articles on interna- 
tional law in this list, for example, gives a much narrower view than that 
which can be obtained from the Analytical Index to the American Journal 
of International Law and Supplements and the Proceedings of the Society. 
(3 volumes covering the years 1906-1980). Also, information on articles on 
economics is rather meager. 


Nevertheless this new work, which is arranged by subject and country in 
chronological order and is extracted from some 3,000 periodicals published 
in many countries of the world, covers a very wide field indeed. It will 
probably be most useful to readers who are physically present at the former 
League of Nations Library in Geneva? or at the United Nations Library 
at New York, since there are presumably very few libraries in the world 
ae house all the periodicals from which the individual entries have been 
selected. 


The editor has no doubt performed a most useful service by presenting 
in convenient form this cumulative list and has thus consolidated informa- 
tion, previously available only in separate issues, covering the years 1920- 
1923, 1924-1928, 1929-1932, 1933—1936, 1937-1940 and 1941-1945. 

Hans AUFRICHT 


Das Reziprozitétselement in der Entstehung des Vélkergewohnheits- 
rechts. By Bruno Simma. (Wilhelm Fink Verlag, München and Salzburg 
1970, pp. 82, DM. 16.80.) This small book is intended to deal with the 
element of reciprocity in the formation of customary international law. In 
fact, only one short chapter examines the subject (45-70). This chapter 
carries no conclusions, but they would appear to be that in some cases 
reciprocity does play a role in the formation of custom and in others it 


1 For Information on the Library of the League of Nations and its publications sec 
Hans Aurnicur, GUDE To LEAGUE or Nations PUBLICATIONS: A BIBLIOGRAPHICAL 
SURVEY OF THE WORK oF THE Leacue, 1920-1947, at 120-23 (1951). 
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does not (64-65). This at least is not misleading, unlike e.g. the author’s 
statement to the effect that all rules of general international law are ap- 
plicable reciprocally (48). What about innocent passage of merchant 
ships belonging to landlocked states through the territorial waters of third 
states, for instance? 


The author describes his booklet as a modest contribution to an all- 
embracing “theory of reciprocity” in international law (71) which he finds 
missing and thinks desirable. While such a desire is certainly legitimate, 
it may be asked (a) whether the treatment of such a fundamental prob- 
lem can and should be attempted in a cursory manner, and (b) whether 
the advocated “plurality of methods” (21), blending normative, political, 
sociological, and psychological approaches, is indeed to be recommended. 
This reviewer feels that Dr. Simma’s booklet rather vindicates Kelsen’s 
warning of the “Methodensynkretismus.” By way of example: the author 
introduces a distinction between “normative” and “empirical” rules of 
conduct; while the notion of an “emprical conduct” will be readily ad- 
mitted, the nature of an “empirical rule” remains to be explained. Further, 
the definition of reciprocity as a mere factual situation (“Zustand,” 46-47) 
can hardly be satisfactory to a lawyer, since it overlooks entirely its nor- 
mative character. Nor can the confusion (71-72) between validity and 
effectiveness of international legal rules serve as a sound basis for further 
research. 

KRYSTYNA MAREK 


Rozwoj i kodyfikacja Prawa Miedzynarodowego Wybrane zagadnienia 
z praktyki ONZ. (Development and Codification of International Law, 
Selected Problems from the Practice of the U.N.) By Karol Wolfke. 
(Wroclaw, 1972. pp. 182. Zl. 28.) The monograph under review is an 
attempt to analyze the process of codification and development of inter- 
national law as handled by the International Law Commission, with refer- 
ence to four major undertakings of the ILC, which have been crowned with 
considerable success: (1) The Law of the Sea; (2) The Law of Diplomatic 
Relations; (3) The Law of Consular Relations; and, (4) The Law of 
Treaties. 


The book deals with three main topics: (1) definition of codification and 
development as this term determines the role of the ILC; (2) the material 
that was used for the drafting of the conventions which provides a sui 
generis theory of sources of international law for the ILC; and (3) par- 
ticipation of special interests in the formulation of the rules of law in- 
corporated into the great codification and development schemes. 


The author is convinced that codification projects are not mere record- 
ings of the law actually in force but that they constitute deep modification 
of the law actually in force, which frequently results in the creation of 
the new rules, due to the process of change which has taken place follow- 
ing World War II. Among the materials which are used in the formula- 
tion of the codification projects are listed governmental practice and 
precedents, earlier international agreements, decisions of international tri- 
bunals, materials produced by international conferences and by interna- 
tional organizations, governmental opinions, internal legislation, and the 
science of international law. 


Special attention is paid to the role of the newly emerged states, as the 
process of codification and development is designed to reflect their pres- 
ence in the contemporary positive international legal order. Attention is 
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drawn to the role of the ILC in relation to the diplomatic conferences 
which represent the last stage in the process of elaboration of the codes 
of international law covering specific areas of relations between states. 
A summary in English, carefully prepared, provides the English reader 
with an insight into the main points made in this very ably written mono- 
graph on one of the important problems of modern international law. 


KAZIMIERZ GRZYBOWSKI 


Vertrauensschutz im Völkerrecht. By Jörg P. Müller. (Cologne and 
Berlin; Carl Heymanns Verlag, 1971. pp. xvi, 276. Index. DM. 53.) In 
this wide-ranging and well documented study, Professor Miiller of the 
University of Bern undertakes to examine in a diversity of legal contexts, 
the protection which international law accords to reliance on past actions 
in the relations of states. Protection of justified reliance on past actions 
of others, or Vertrauensschutz, as he understands the term, is a concept 
wider than, for instance, explicit requirements of good faith in particular 
situations, or legal effects of specific actions or omissions. He expressly 
rejects the assumption of any axiomatic rule that would allow deductive 
applications in individual situations. Rather, he inquires to what extent 
and in what conditions such reliance by states may actually be found to 
be protected in international law. With this in mind, he examines cases 
of estoppel, of acquiescence, and of prescription, which he treats among 
the general principles of law, and the element of constant practice in the 
creation of customary law. He follows aspects of mutual reliance in the 
law of treaties, their interpretation, conclusion, implementation, and 
grounds for their invalidity or termination. Finally, he turns to relevant 
problems in the law of international organizations, such as the good faith 
obligation under Article 2(2) of the U.N. Charter and the impact of the 
practice of international bodies on the development of international law. 


Dr. Müller began this work during a stay at Harvard Law School, and 
his book reflects his familiarity with Anglo-American as well as Continental 
European methods and materials. His own approach is one of cautious 
inductive generalization, with the concept of justified reliance serving as 
the reference point to determine where to draw the line between justified, 
hence legally protected, expectations and legally irrelevant speculations. 
From that viewpoint, he offers important fresh perspectives on many con- 
troversial questions, which will demand attention in further discussions on 
these topics. 

Kurr Wax 


Die Integrationsgewalt. Eine staatstheoretische und verfassungsrecht- 
liche Studie zu Artikel 24 Absatz 1 des Grundgesetzes. By Andreas Rup- 
pert. Hamburger Abhandlungen aus dem Seminar für öffentliches Recht. 
Vol. 58. (Hamburg: Verlag Ludwig Appel, 1969. pp. 341. DM. 42.) 
Article 24, paragraph 1 of the Bonn Constitution of 1949, empowers the 
National Government (Bund) to transfer rights of sovereignty to interna- 
tional institutions by means of a statute to that efect. The scope and 
constitutional significance of this authorization have been the subject of 
a voluminous literature as well as of judicial decisions. Dr. Ruppert pre- 
sents a detailed analysis of the various legal aspects of the debate and 
a careful development of his own views. The controversy centers especially 
on the relation of the “power of integration,” granted by Article 24, to the 
civil liberties, guaranteed by Articles 1-19 of the constitution, and to the 
limitations, specified in Article 79, para. 3, on the legislative amending 
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power with respect to the constitutional civil liberties. The author ad- 
vocates a broad and liberal construction of Article 24. His thesis has 
found support by the German Federal Constitutional Court in its judg- 
ments which affirmed the constitutionality of the German statute approv- 
ing the Treaty establishing the European Economic Community and its 
ratification on the part of the government and recognized the nature of 
the legal order of the community as a separate legal system penetrating 
the national legal sphere.* 
STEFAN A, RIESENFELD 


Lindividu et le Droit de la Communauté Economique Européenne. 
By Maurice Torrelli. (Montreal: Les Presses de l'Université de Montréal, 
1970. pp. x, 387. Index. $9.50.) A decade ago, on February 5, 1963, 
it became established by means of the pioneering judgment of the Court 
of Justice of the European Communities in the case of N.V. Algemene 
Transport-en Expeditie Onderneming van Gend & Loos c. Administration 
fiscale néerlandaise, that the Community constitutes a novel legal order of 
international character capable of according direct rights to and of im- 
posing direct obligations upon the individuals subject to this special legal 
order. Since that date the rapid on of community law has affected 
to an ever expanding extent the daily life of citizens of the member states. 
Hence the role of the individual in the law of the European Economic 
Community has become a matter of paramount interest to the jurist and 
political scientist following the growth of that law. Professor Torrelli’s 
monograph is devoted to this concern. His treatment is divided into two 
main parts, entitled, respectively, “The individual and the immediacy of 
the Community norms” and “The individual and the immediacy of judicial 
protection.” Each part then is subdivided into a few chapters dealing 
with the central questions pertaining to each part. The discussion is prin- 
cipally a careful analysis of the pertinent provisions of the Treaty of Rome 
and of the judgments of the Court of Justice construing them. The presen- 
tation is clear, well structured and interesting. One gets a clear feeling 
for the extent to which the work of the Court has contributed to the inte- 
grative process. 

STEFAN A. RIESENFELD 


Die Neutralen in der Europäischen Integration. Herausgegeben von 
Hans Mayrzedt und Hans Christoph Binswanger. (Schriftenreihe der 
Osterreichischen Gesellschaft fiir Aussenpolitik und Internationale Bezie- 
hungen, Vol. 5. (Stuttgart: Wilhelm Braumiiller, 1970. pp. xvi, 496. In- 
dex. $16.00.) This book is a discussion, in breadth and depth, of the 
choices thought in 1969 to be open to the neutral European countries out- 
side the system of the European Economic Community for their relations 
with the latter, seen from political, economic, and legal perspectives. The 
work was written on the eve of the enlargement of the European Com- 
munities and is the joint product of twenty-one authors from Austria (6), 
Sweden (4), and Switzerland (11). It neither represents a unity of view 
nor arrives at definite conclusions. Rather the strength and the weakness 
of the collection is its character as variations on a theme. The work should 
retain its value despite the fact that meanwhile on July 22, 1972 the EEC 
and five of the six EFTA countries not seeking entry successfully con- 
cluded the negotiations, initiated on December 3, 1971, for the creation of 


12 BvR 225/69, 31 BVerfGE 145 (1971); 2 BvR 618/68, 29 BVerfGE 198 (1970); 
1 BvR 248/63 and 216/67, 22 BVerfGE 293 (1967); see also 2 BvL 29/63, 22 BVerfGE 
134 (1967). 
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a free trade system for industrial goods. Since the new arrangements 
are conceived as further but not ultimate steps in the restructuring of 
Europe the outlook revealed in the various contributions should still be 


of interest. 
STEFAN A. RIESENFELD 


Investimenti all estero. Regime giuridico e garanzie internazionali. By 
Giovanni Kojanec. (Padua: Edizioni Cedam, 1970 [Studi e pubblicazioni 
della Rivista di diritto internazionale privato e processuale, No. 5]. pp. 
vii, 194. Bibliography, table of cases, index. L. 2500.) The work re- 
viewed here is devoted to the legal aspects of foreign investment and 
moves in the borderland between private and public international law. 
Its author uses investments connected with oil concessions as examples. 


The first part of Dr. Kojanec’s book is concerned with the legal nature 
and status of agreements concluded between states and foreign investors. 
The law applicable to such contracts and the settlement of disputes be- 
tween states and foreign investors are considered in some detail in con- 
nection with the Aramco and Sapphire cases. The second part of Dr. 
Kojanec’s work treats some aspects of foreign investment under public 
international Jaw, in particular duties of states as regards foreign prop- 
erty, the Calvo clause, sovereign immunity, and the diplomatic protection 
of companies and their shareholders. 


In general these issues are adequately covered in Dr. Kojanec’s well 
documented work. Inevitably, there are some points which could have 
been elaborated upon. Thus this reviewer would have welcomed a closer 
analysis of the concept of “vested rights,” especially in the light of what 
the International Court of Justice and Judge Morelli had to say on this 
point in the Barcelona Traction case.2 Similarly, one could take issue 
with some of the views expressed by the author, e.g., with the assertion 
that foreign shareholders of companies can be protected, irrespective of 
the latter’s nationality, if the companies themselves are defunct. Indeed, 
this assertion raises the question of whether the rule of continuous national- 
ity of claims is or is not applicable in such cases. 


The questions raised here do not, however, detract from the merits of 
Dr. Kojanec’s book, which constitutes a valuable introduction to the legal 
problems connected with investments abroad. 

Lucrus CAFLISCH 


Netherlands Yearbook of International Law. Vol. II, 1971. (Leiden: A. 
W. Sijthoff, 1972. H. fl. 40.) The second volume of current Dutch con- 
tributions to international law (published jointly by the Netherlands In- 
temational Law Review and the Dutch Inter-University Institute for 


1 Sce Lutz, Der handelspolitische Briickenschlag in Westeuropa: Die Perspecktiven 
fiir die Rest-EFTA, 27 Europa Arcutv 549 (1972). For the background of the nego- 
tiations, see Communautés Europeénnes, Commission, Cinquième Rapport Général, 73 
(1971); for the progress thereof, see 5 BULL. or THE EUROPEAN Communities, No. 2 
at 105; No. 5 at 81; No. 6 at 75 (1972). 

1Saudi Arabia v. Arabian American Oil Company (Aramco), award of August 23, 
1958, 27 LL.R. 117 (1963); Sapphire International Petroleums Ltd. v. National Iranian 
Oil Company, award of March 15, 1963, 35 LL.R. 136 (1967). 

2 Barcelona Traction, Light & Power Co., Ltd., Case, [1970] ICJ Rep. 3, at 37; 
separate opinion of Judge Morelli, ibid., at 233 and ff. 

8 Separate opinion of Judge Jessup, ibid., at 193. 
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International Law) follows the pattern of the first volume (reviewed in 
66 AJIL (1972)). Three articles deal with consent as a basis of interna- 
tional obligation, warships in territorial waters, and humanitarian regula- 
tions applicable in armed conflicts. Notes and comments discuss the de- 
fault of the U.S. Government in furnishing funds for the International 
Labor Organization, the relations of International Court personnel to the 
Netherlands, and the legal status of air cushion vehicles (“hover-craft”). 
Particularly useful is the fourfold section of documentation. This sum- 
marizes the year’s developments in Dutch state practice, treaties, judicial 
decisions, and publications relating to international matters. Except for 
the titles of books and articles in the last-named section, the entire vol- 
ume is in English. This feature may add to its helpfulness to readers not 
familiar with the Dutch language but desirous of keeping abreast of the 
important activities in the field of international Jaw so characteristic of 
the Netherlands. 


Of possible interest to those who consider international law as lacking 
in sensationalism is a judicial ruling (243-44) that Article 11 of the Euro- 
pean Convention on Human Rights was not violated by denial of corporate 
legal personality to a Dutch Society of Homosexuals. The court held that 
the group’s promotion of “gay” contacts by persons legally married to a 
member of the opposite sex would facilitate conduct violative of the con- 
jugal fidelity required by Article 158 of the Civil Code, and hence would 
be against public policy. 

EpwarD DUMBAULD 
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OFFICIAL DOCUMENTS 


UNITED STATES-DEMOCRATIC REPUBLIC OF VIETNAM- 
REPUBLIC OF VIETNAM-PROVISIONAL REVOLUTIONARY 
GOVERNMENT OF SOUTH VIETNAM 


AGREEMENT ON ENDING THE WAR 
AND 
RESTORING PEACE IN VIETNAM 


Signed at Paris, January 27, 1973 ° 


The Parties participating in the Paris Conference on Vietnam, 


With a view to ending the war and restoring peace in Vietnam on the 
basis of respect for the Vietnamese people’s fundamental national rights 
and the South Vietnamese people’s right to self-determination, and to con- 
tributing to the consolidation of peace in Asia and the world, 


lave agreed on the following provisions and undertake to respect ana 
to implement them: 


Chapter I 


Tue VIETNAMESE PEOPLE'S 
FUNDAMENTAL NATIONAL RIGHTS 


Article 1 


The United States and all other countries respect the independence. 
sovereignty, unity, and territorial integrity of Vietnam as recognized by 
the 1954 Geneva Agreements on Viemam. 


Chapter II 
CESSATION OF Hostirrms—WITHDRAWAL OF TROOPS 


Article 2 


A cease-fire shall be observed throughout South Vietnam as of 2400 hours 
G. M. T., on January 27, 1973. 


At the same hour, the United States will stop all its military activities 
against the territory of the Democratic Republic of Vietnam by ground. 
air and naval forces, wherever they may be based, and end the mining of 
the territorial waters, ports, harbors, and waterways of the Democratic 
Republic of Vietnam. The United States will remove, permanently de- 
activate or destroy all the mines in the territorial waters, ports, harbors, 
and waterways of North Vietnam as soon as this Agreement goes into effect. 


° Reproduced from the White House Press Release of January 24, 1973, as correctec 
from a reading of the signed agreements. Text also in 12 ILM 52 (1973) and 6& 
Derr. State BULL. 169 (1973). 
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The complete cessation of hostilities mentioned in this Article shall be 
durable and without limit of time. 


Article 3 


The parties undertake to maintain the cease-fire and to ensure a lasting 
and stable peace. 


As soon as the cease-fire goes into effect: 


(a) The United States forces and those of the other foreign countries 
allied with the United States and the Republic of Vietnam shall remain 
in-place pending the implementation of the plan of troop withdrawal. 
The Four-Party Joint Military Commission described in Article 16 shall 
determine the modalities. 


(b) The armed forces of the two South Vietnamese parties shall re- 
main in-place. The Two-Party Joint Military Commission described in 
Article 17 shall determine the areas controlled by each party and the 
modalities of stationing. 


(c) The regular forces of all services and arms and the irregular forces 
of the parties in South Vietnam shall stop all offensive activities against 
each other and shall strictly abide by the following stipulations: 

—aAll acts of force on the ground, in the air, and on the sea shall be 
prohibited; 

——All hostile acts, terrorism and reprisals by both sides will be banned. 


Article 4 


The United States will not continue its military involvement or intervene 
in the internal affairs of South Vietnam. 


Article 5 


Within sixty days of the signing of this Agreement, there will be a total 
withdrawal from South Vietnam of troops, military advisers, and military 
personnel, including technical military personnel and military personnel 
associated with the pacification program, armaments, munitions, and war 
material of the United States and those of the other foreign countries men- 
tioned in Article 3(a). Advisers from the above-mentioned countries to 
all paramilitary organizations and the police force will also be withdrawn 
within the same period of time. 


Article 6 
The dismantlement of all military bases in South Vietnam of the United 
States and of the other foreign countries mentioned in Article 3(a) shall 
be completed within sixty days of the signing of this Agreement. 


Article 7 


From the enforcement of the cease-fire to the formation of the govern- 
ment provided for in Articles 9(b) and 14 of this Agreement, the two 
South Vietnamese parties shall not accept the introduction of troops, mili- 
tary advisers, and military personnel including technical military personnel, 
armaments, munitions, and war material into South Vietnam. 


The two South Vietnamese parties shall be permitted to make periodic 
replacements of armaments, munitions and war material which have been 
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destroyed, damaged, worn out or used up after the cease-fire, on the basis 
of piece-for-piece, of the same characteristics and properties, under the 
supervision of the Joint Military Commission of the two South Vietnamese 
parties and of the International Commission of Control and Supervision. 


Chapter HMI 


Tue RETURN oF CAPTURED MILITARY PERSONNEL 
AND FOREIGN CIVILIANS, AND CAPTURED 
AND DETAINED VIETNAMESE CIVILIAN PERSONNEL 


Article 8 


(a) The return of captured military personnel and foreign civilians o: 
the parties shall be carried out simultaneously with and completed no: 
later than the same day as the troop withdrawal mentioned in Article 5 
The parties shall exchange complete lists of the above-mentioned capturec 
military personnel and foreign civilians on the day of the signing of thi: 
Agreement. 


(b) The parties shall help each other to get information about thos: 
military personnel and foreign civilians of the parties missing in action 
to determine the location and take care of the graves of the dead so as t 
facilitate the exhumation and repatriation of the remains, and to take any 
such other measures as may be required to get information about those 
still considered missing in action. 


(c) The question of the return of Vietnamese civilian personnel cap- 
tured and detained in South Vietnam will be resolved by the two Sout 
Vietnamese parties on the basis of the principles of Article 21(b) of the 
Agreement on the Cessation of Hostilities in Vietnam of July 20, 1954. 
The two South Vietnamese parties will do so in a spirit of national recon. 
ciliation and concord, with a view to ending hatred and enmity, in orde: 
to ease suffering and to reunite families. The two South Vietnamese par- 
ties will do their utmost to resolve this question within ninety days after 
the cease-fire comes into effect. 


Chapter IV 


Tue EXERCISE OF THE SOUTH VIETNAMESE PEOPLE'S 
RIGHT TO SEL¥-DETERMINATION 


Article 9 


The Government of the United States of America and the Governmen: 
of the Democratic Republic of Vietnam undertake to respect the following 
principles for the exercise of the South Vietnamese people's right to selt- 
determination: 


(a) The South Vietnamese people’s right to self-determination is sacred, 
inalienable, and shall be respected by all countries. 


(b) The South Vietnamese people shall decide themselves the politica! 
future of South Vietnam through genuinely free and democratic gencra! 
elections under international supervision. 


(c) Foreign countries shall not i any political tendency or per- 
sonality on the South Vietnamese people. 
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Article 10 


The two South Vietnamese parties undertake to respect the cease-fire 
and maintain peace in South Vietnam, settle all matters of contention 
through negotiations, and avoid all armed conflict. 


Article 11 


Immediately after the cease-fire, the two South Vietnamese parties will: 

—achieve national reconciliation and concord, end hatred and enmity, 
prohibit all acts of reprisal and discrimination against individuals or or- 
ganizations that have collaborated with one side or the other; 


—ensure the democratic liberties of the people: personal freedom, free- 
dom of speech, freedom of the press, freedom of meeting, freedom of or- 
ganization, freedom of political activities, freedom of belief, freedom of 
movement, freedom of residence, freedom of work, right to property owner- 
ship, and right to free enterprise. 


Article 12 


(a) Immediately after the cease-fire, the two South Vietnamese parties 
shall hold consultations in a spirit of national reconciliation and concord, 
mutual respect, and mutual non-elimination to set up a National Council 
of National Reconciliation and Concord of three equal segments. The 
Council shall operate on the principle of unanimity. After the National 
Council of National Reconciliation and Concord has assumed its functions, 
the two South Vietnamese parties will consult about the formation of coun- 
cils at lower levels. The two South Vietnamese parties shall sign an 
agreement on the internal matters of South Viemam as soon as possible 
and do their utmost to accomplish this within ninety days after the cease- 
fire comes into effect, in keeping with the South Vietnamese people's as- 
pirations for peace, independence and democracy. 


(b) The National Council of National Reconciliation and Concord shall 
have the task of promoting the two South Vietnamese parties’ implementa- 
tion of this Agreement, achievement of national reconciliation and con- 
cord and ensurance of democratic liberties. The National Council of 
National Reconciliation and Concord will organize the free and democratic 
general elections provided for in Article 9(b) and decide the procedures 
and modalities of these general elections. The institutions for which the 
general elections are to be held will be agreed upon through consultations 
between the two South Vietnamese parties. The National Council of 
National Reconciliation and Concord will also decide the procedures and 
modalities of such local elections as the two South Vietnamese parties 
agree upon. 


Article 13 


The question of Vietnamese armed forces in South Vietnam shall be 
settled by the two South Vietnamese parties in a spirit of national recon- 
ciliation and concord, equality and mutual respect, without foreign inter- 
ference, in accordance with the postwar situation. Among the questions 
to be discussed by the two South Vietnamese parties are steps to reduce 
their military effectives and to demobilize the troops being reduced. The 
two South Vietnamese parties will accomplish this as soon as possible. 
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Article 14 


South Vietnam will pursue a foreign policy of peace and independencs. 
It will be prepared to establish relations with all countries irrespective of 
their political and social systems on the basis of mutual respect for indo- 
pendence and sovereignty and accept economic and technical aid from 
any country with no political conditions attached. The acceptance of 
military aid by South Vietnam in the future shall come under the authority 
of the government set up after the general elections in South Victnam pro- 
vided for in Article 9(b). 


Chapter V 


Tue REUNIFICATION OF VIETNAM AND THE RELATIONSHIP 
BETWEEN NORTH AND SourH VIETNAM 


Article 15 


Tae reunification of Vietnam shall be carried out step by step througn 
peaceful means on the basis of discussions and agreements between North 
and South Vietnam, without coercion or annexation by cither party, and 
without foreign interference. The time for reunification will be agreed 
upon by North and South Vietnam. 


Pending reunification: 

(a) The military demarcation line between the two zones at the 17th 
parallel is only provisional and not a political or territorial boundary, as 
provided for in paragraph 6 of the Final Declaration of the 1954 Geneva 
Conference. 


(iy) North and South Vietnam shall respect the Demilitarized Zone cn 
either side of the Provisional Military Demarcation Line. 


(c) North and South Vietnam shall promptly start negotiations with a 
view to reestablishing normal relations in various fields. Among the 
questions to be negotiated are the modalities of civilian movement across 
the Provisional Military Demarcation Line. 


(d) North and South Vietnam shall not join any military alliance cr 
military bloc and shall not allow forcign powers to maintain military bases, 
troops, military advisers, and military personnel on their respective terri- 
tories, as stipulated in the 1954 Geneva Agreements on Victnam. 


Chapter VI 


Tie Joint MILITARY COMMISSIONS, THE INTERNATIONAL COMMISSION 
OF CONTROL AND SUPERVISION, THE INTERNATIONAL CONFERENCE 


Article 16 


(a) The Parties participating in the Paris Conference on Vietnam shall 
immediately designate representatives to form a Four-Party Joint Military 
Commission with the task of ensuring joint action by the parties in im- 
plementing the following provisions of this Agreement: 

—The first paragraph of Article 2, regarding the enforcement of tke 
cease-fire throughout South Vietnam; 

—Article 3(a), regarding the cease-fire by U.S. forces and those of the 
other foreign countries referred to in that Article; 
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—Azrticle 3(c), regarding the cease-fire between all parties in South 
Vietnam; 

—Article 5, regarding the withdrawal from South Vietnam of U.S. troops 
and those of the other foreign countries mentioned in Article 3(a); 

—Article 6, regarding the dismantlement of military bases in South 
Vietnam of the United States and those of the other foreign countries men- 
tioned in Article 3(a); 

—Article 8(a), regarding the return of captured military personnel and 
foreign civilians of the parties; 

—Article 8(b), regarding the mutual assistance of the parties in getting 
information about those military personnel and foreign civilians of the 
parties missing in action. 


(b) The Four-Party Joint Military Commission shall operate in ac- 
cordance with the principle of consultations and unanimity. Disagree- 
ments shall be referred to the International Commission of Control and 
Supervision. 


(c) The Four-Party Joint Military Commission shall begin operating 
immediately after the signing of this Agreement and end its activities in 
sixty days, after the completion of the withdrawal of U.S. troops and those 
of the other foreign countries mentioned in Article 3(a) and the comple- 
tion of the return of captured military personnel and foreign civilians of 
the parties. 


(d) The four parties shall agree immediately on the organization, the 
working procedure, means of activity, and expenditures of the Four-Party 
Joint Military Commission. 


Article 17 


(a) The two South Vietnamese parties shall immediately designate rep- 
resentatives to form a Two-Party Joint Military Commission with the task 
of ensuring joint action by the two South Vietnamese parties in imple- 
menting the following provisions of this Agreement: 

—The first paragraph of Article 2, regarding the enforcement of the 
cease-fire throughout South Viemam, when the Four-Party Joint Military 
Commission has ended its activities; 

—Article 3(b), regarding the cease-fire between the two South Viet- 
namese parties; 

—Article 3(c), regarding the cease-fire between all parties in South 
Vietnam, when the Four-Party Joint Military Commission has ended its 
activities; 

—Article 7, regarding the prohibition of the introduction of troops into 
South Vietnam and all other provisions of this Article; 

—Article 8(c), regarding the question of the return of Vietnamese 
civilan personnel captured and detained in South Vietnam; 

—Article 13, regarding the reduction of the military effectives of the two 
ieee Vietnamese parties and the demobilization of the troops being re- 

uced, 


(b) Disagreements shall be referred to the International Commission of 
Control and Supervision. 


(c) After the signing of this Agreement, the Two-Party Joint Military 
Commission shall agree immediately on the measures and organization 
aimed at enforcing the cease-fire and preserving peace in South Vietnam. 
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Article 18 


(a) After the signing of this Agreement, an International Commission of 
Control and Supervision shall be established immediately. 


(b) Until the International Conference provided for in Article 19 makes 
definitive arrangements, the International Commission of Control and 
Supervision will report to the four parties on matters concerning the 
control and supervision of the implementation of the following provisions 
of this Agreement: 

—The first paragraph of Article 2, regarding the enforcement of the 
cease-fire throughout South Vietnam; 

—Article 3(a), regarding the cease-fire by U.S. forces and those of 
the other foreign countries referred to in that Article; 

—Article 3(c), regarding the cease-fire between all the parties in South 
Vietnam; 

—-Article 5, regarding the withdrawal from South Vietnam of U.S. troops 
and those of the other foreign countries mentioned in Article 3(a); 

Article 6, regarding the dismantlement of military bases in South Viet- 
nam of the United States and those of the other foreign countries men- 
tioned in Article 3(a); 

—Article 8(a), regarding the return of captured military personnel and 
foreign civilians of the parties. 


The International Commission of Control and Supervision shall form con- 
trol teams for carrying out its tasks. The four parties shall agree imme- 
diately on the location and operation of these teams. The parties will 
facilitate their operation. 


(c) Until the International Conference makes definitive arrangements, 
the International Commission of Control and Supervision will report to 
the two South Vietnamese parties on matters concerning the control and 
supervision of the implementation of the following provisions of this Agrec- 
ment: 

—The first paragraph of Article 2, regarding the enforcement of the 
cease-fire throughout South Vietnam, when the Four-Party Joint Military 
Commission has ended its activities; 

—Article 3(b), regarding the cease-fire between the two South Viet- 
namese parties; 

—Article 3(c), regarding the cease-fire between all parties in South 
Vietnam, when the Four-Party Joint Military Commission has ended its 
activities; 

—Article 7, regarding the prohibition of the introduction of troops into 
South Vietnam and all other provisions of this Article; 

—Article 8(c), regarding the question of the return of Vietnamese 
civilian personnel captured and detained in South Vietnam; 

—Article 9(b), regarding the free and democratic general elections in 
South Vietnam; 

~—Article 13, regarding the reduction of the military effectives of the 
ae oe Vietnamese parties and the demobilization of the troops being 
reduced. 


The International Commission of Control and Supervision shall form 
control teams for carrying out its tasks. The two South Vietnamese partics 
shall agree immediately on the location and operation of these teams. The 
two South Vietnamese parties will facilitate their operation. 


(d) The International Commission of Control and Supervision shall be 
composed of representatives of four countries: Canada, Hungary, Indo- 
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nesia and Poland. The chairmanship of this Commission will rotate among 
the members for specific periods to be determined by the Commission. 


(e) The International Commission of Control and Supervision shall 
carry out its tasks in accordance with the principle of respect for the sov- 
ereignty of South Vietnam. 


(£) The International Commission of Control and Supervision shall op- 
erate in accordance with the principle of consultations and unanimity. 


(g) The International Commission of Control and Supervision shall be- 
gin operating when a cease-fire comes into force in Vietnam. As regards 
the provisions in Article 18(b) concerning the four parties, the Interna- 
tional Commission of Control and Supervision shall end its activities when 
the Commission’s tasks of control and supervision regarding these pro- 
visions have been fulfilled. As regards the provisions in Article 18(c) 
concerning the two South Viemamese parties, the Intemational Commis- 
sion of Control and Supervision shall end its activities on the request of 
the government formed after the general elections in South Vietnam pro- 
vided for in Article 9(b). 


(h) The four parties shall agree immediately on the organization, means 
of activity, and expenditures of the Intcrnational Commission of Control 
and Supervision. The relationship between the International Commission 
and the International Conference will be agreed upon by the Interna- 
tional Commission and the International Conference. 


Article 19 


The parties agree on the convening of an International Conference within 
thirty days of the signing of this Agreement to acknowledge the signed 
agreements; to guarantee the ending of the war, the maintenance of peace 
in Vietnam, the respect of the Vietnamese people’s fundamental national 
rights, and the South Vietnamese people’s right to self-determination; and 
to contribute to and guarantee peace in Indochina. 


The United States and the Democratic Republic of Vietnam, on be- 
half of the parties participating in the Paris Conference on Vietnam, will 
propose to the following parties that they participate in this International 
Conference: the People’s Republic of China, the Republic of France, the 
Union of Soviet Socialist Republics, the United Kingdom, the four coun- 
tries of the International Commission of Control and Supervision, and 
the Secretary General of the United Nations, together with the parties par- 
ticipating in the Paris Conference on Vietnam. 


Chapter VII 


REGARDING CAMBODIA AND Laos 


Article 20 


(a) The parties participating in the Paris Conference on Vietnam shall 
strictly respect the 1954 Geneva Agreements on Cambodia and the 1962 
Geneva Agreements on Laos, which recognized the Cambodian and the 
Lao people’s fundamental national rights, i.e., the independence, sover- 
eignty, unity, and territorial integrity of these countries. The parties 
shall respect the neutrality of Cambodia and Laos. 
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The parties participating in the Paris Conference on Vienam undertake 
to refrain from using the territory of Cambodia and the territory of Lacs 
to encroach on the sovereignty and security of one another and of othr 
countries. 


(b) Foreign countries shall put an end to all military activities in Can - 
bodia and Laos, totally withdraw from and refrain from reintroducin 3 
into these two countries troops, military advisers and military personac 
armaments, munitions and war material. 


(c) The internal affairs of Cambodia and Laos shall be settled by tb^ 
people of each of these countries without foreign interference. 


(d) The problems existing between the Indochinese countries shall b : 
settled by the Indochinese parties on the basis of respect for each other + 
independence, sovereignty, and territorial integrity, and non-interfercnc : 
in each other’s internal affairs. 


Chapter VIII 


THe RELATIONSHIP BETWEEN THE UNITED STATES AND 
THE DEMOCRATIC REPUBLIC OF VIETNAM 


Article 21 


The United States anticipates that this Agreement will usher in an er? 
of reconciliation with the Democratic Republic of Vietnam as with a} 
the peoples of Indochina. In pursuance of its traditional policy, th» 
United States will contribute to healing the wounds of war and to poste 
tet of the Democratic Republic of Vietnam and throughov:i 
ndochina. 


Article 22 


The ending of the war, the restoration of peace in Vietnam, and th> 
strict implementation of this Agreement will create conditions for estak- 
lishing a new, equal and mutually beneficial relationship between th: 
United States and the Democratic Republic of Vietnam on the basis c! 
respect for each others independence and sovereignty, and non-interfcr- 
ence in each other’s internal affairs. At the same time this will ensur: 
stable peace in Vietnam and contribute to the preservation of lastin; 
peace in Indochina and Southeast Asia. 


Chapter IX 


OTHER PROVISIONS 


Article 23 


This Agreement shall enter into force upon signature by plenipotentiar > 
representatives of the parties participating in the Paris Conference o1 
Vietnam. All the parties concerned shall strictly implement this Agrec 
ment and its Protocols. 


Done in Paris this twenty-seventh day of January, One Thousand Nin» 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 
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[Separate Numbered Page] 


For the Government of the For the Government of the 

United States of America Republic of Vietnam 

Wi1am P. ROGERS Tran VAN LAM 

Secretary of State Minister for Foreign Affairs 
[Separate Numbered Page] 

For the Government of the For the Provisional Revolutionary 


Democratic Republic of Vietnam Government of the Republic of 
South Vietnam 


Nevyen Duy Trin Nevyen Trax Bwa 
Minister for Foreign Affairs Minister for Foreign Affairs 


AGREEMENT ON ENDING THE WAR 
AND 
RESTORING PEACE IN VIETNAM * 


The Government of the United States of America, with the concurrence 
of the Government of the Republic of Vietnam, 


The Government of the Democratic Republic of Vietnam, with the con- 
currence of the Provisional Revolutionary Government of the Republic 
of South Vietnam. 


With a view to ending the war and restoring peace in Vietnam on the 
basis of respect for the Vietnamese peoples fundamental national rights 
and the South Vietnamese people’s right to self-determination, and to con- 
tributing to the consolidation of peace in Asia and the world, 


Have agreed on the following provisions and undertake to respect and 
to implement them: 


[Text of Agreement Chapters I-VI Same As Above] 


Chapter IX 
OTHER PROVISIONS 


Articles 23 


The Paris Agreement on Ending the War and Restoring Peace in Vietnam 
shall enter into force upon signature of this document by the Secretary of 
State of the Government of the United States of America and the Minister 
for Foreign Affairs of the Government of the Democratic Republic of Viet- 
nam, and upon signature of a document in the same terms by the Secre- 
tary of State of the Government of the United States of America, the Minis- 
ter for Foreign Affairs of the Government of the Republic of Vietnam, the 
Minister for Foreign Affairs of the Government of the Democratic Re- 
public of Vietnam, and the Minister for Foreign Affairs of the Provisional 
Revolutionary Government of the Republic of South Vietnam. The Agree- 
ment eae protocols to it shall be strictly implemented by all the parties 
concerned. 


° Signed on behalf of the United States of America and the Democratie Republic 
of Vietnam. 
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Done in Paris this twenty-seventh day of January, One Thousand Nine 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 


Prortroco. 


TO THE AGREEMENT ON ENDING THE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE CEASE-FIRE IN SOUTH VIETNAM 
AND THE JOINT MILITARY COMMISSIONS 


The parties participating in the Paris Conference on Vietnam, 


In implementation of the first paragraph of Article 2, Article 3, Article 5, 
Article 6, Article 16 and Article 17 of the Agreement on Ending the War 
and Restoring Peace in Vietnam signed on this date which provide for the 
cease-fire in South Vietnam and the establishment of a Four-Party Joint 
Military Commission and a Two-Party Joint Military Commission, 


Have agreed as follows: 
Cease-fire in South Viemam 


Article 1 


The High Commands of the parties in South Vietnam shall issue prompt 
and timely orders to all regular and irregular armed forces and the armed 
police under their command to completely end hostilities throughout South 
Vietnam, at the exact time stipulated in Article 2 of the Agreement and 
ensure that these armed forces and armed police comply with these orders 
and respect the cease-fire. 


Article 2 


(a) As soon as the cease-fire comes into force and until regulations are 
issued by the Joint Military Commissions, all ground, river, sea and air 
combat forces of the parties in South Vietnam shall remain in place; that 
is, in order to ensure a stable cease-fire, there shall be no major redeploy- 
ments or movements that would extend each party’s area of control or 
would result in contact between opposing armed forces and clashes which 
might take place. 


(b) All regular and irregular armed forces and the armed police of the 
parties in South Vietnam shall observe the prohibition of the following acts: 
(1) Armed patrols into areas controlled by opposing armed forces 
and flights by bomber and fighter aircraft of all types, except for unarmed 
flights for proficiency training and maintenance; 

(2) Armed attacks against any person, either military or civilian, by 
any means whatsoever, including the use of small arms, mortars, artillery, 
bombing and strafing by airplanes and any other type of weapon or ex- 
plosive device; 

(3) All combat operations on the ground, on rivers, on the sea and 
in the air; 

B All hostile acts, terrorism or reprisals; and 
(5) All acts endangering lives or public or private property. 
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Article 3 


(a) The above-mentioned prohibitions shall not hamper or restrict: 

(1) Civilian supply, freedom of movement, freedom to work, and 
freedom of the people to engage in trade, and civilian communication and 
transportation between and among all areas in South Vietnam; 

(2) The use by each party in areas under its control of military sup- 
port elements, such as engineer and transportation units, in repair and 
construction of public facilities and the transportation and supplying of 
the population; 

(3) Normal military proficiency training conducted by the parties in 
the areas under their respective control with due regard for public safety. 


(b) The Joint Military Commissions shall immediately agree on corri- 
dors, routes, and other regulations governing the movement of military 
transport aircraft, military transport vehicles, and military transport vessels 
of all types of one party going through areas under the control of other 
parties. 


Article 4 


In order to avert conflict and ensure normal conditions for those armed 
forces which are in direct contact, and pending regulation by the Joint 
Military Commissions, the commanders of the opposing armed forces at 
those places of direct contact shall meet as soon as the cease-fire comes 
into force with a view to reaching an agreement on temporary measures to 
avert conflict and to ensure supply and medical care for these armed forces. 


Article 5 


(a) Within fifteen days after the cease-fire comes into effect, each party 
shall do its utmost to complete the removal or deactivation of all demolition 
objects, minefields, traps, obstacles or other dangerous objects placed 
previously, so as not to hamper the population’s movement and work, in 
the first place on waterways, roads and railroads in South Vietnam. Those 
mines which cannot be removed or deactivated within that time shall be 
clearly marked and must be removed or deactivated as soon as possible. 


(b) Emplacement of mines is prohibited, except as a defensive measure 
around the edges of military installations in places where they do not ham- 
per the population’s movement and work, and movement on waterways, 
roads and railroads. Mines and other obstancles already in place at the 
edges of military installations may remain in place if they are in places 
where they do not hamper the population’s movement and work, and 
movement on waterways, roads and railroads. 


Article 6 


Civilian police and civilian security personnel of the parties in South 
Vietnam, who are responsible for the maintenance of law and order, shall 
strictly respect the prohibitions set forth in Article 2 of this Protocol. As 
required by their responsibilities, normally they shall be authorized to 
carry pistols, but when required by unusual circumstances, they shall be 
allowed to carry other small individual arms. 


Article 7 


(a) The entry into South Vietnam of replacement armaments, munitions, 
and war material permitted under Article 7 of the Agreement shall take 
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place under the supervision and control of the Two-Party Joint Military 
Commission and of the International Commission of Control and Super- 
vision and through such points of entry only as are designated by the two 
South Vietnamese parties. The two South Vietnamese parties shall agree 
on these points of entry within fifteen days after the entry into force of 
the cease-fire. The two South Vietnamese parties may select as many as 
six points of entry which are not included in the list of places where teams 
of the International Commission of Control and Supervision are to be 
based contained in Article 4(d) of the Protocol concerning the Interna- 
tional Commission. At the same time, the two South Vietnamese parties 
may also select points of entry from the list of places set forth in Article 
4(d) of that Protocol. 


(b) Each of the designated points of entry shall be available only for 
that South Vietnamese party which is in control of that point. The two 
South Vietnamese parties shall have an equal number of points of entry. 


Article 8 


(a) In implementation of Article 5 of the Agreement, the United States 
and the other foreign countries referred to in Article 5 of the Agreement 
shall take with them all their armaments, munitions, and war material. 
Transfers of such items which would leave them in South Vietnam shall 
not be made subsequent to the entry into force of the Agreement except 
for transfers of communications, transport, and other non-combat material 
to the Four-Party Joint Military Commission or the International Com- 
mission of Control and Supervision. 


(b) Within five days after the entry into force of the cease-fire, the 
United States shall inform the Four-Party Joint Military Commission and 
the International Commission of Control and Supervision of the general 
plans for timing of complete troop withdrawals which shall take place in 
four phases of fifteen days each. It is anticipated that the numbers of 
troops withdrawn in each phase are not likely to be widely different, al- 
though it is not feasible to ensure equal numbers. The approximate num- 
bers to be withdrawn in each phase shall be given to the Four-Party Joint 
Military Commission and the International Commission of Control and 
Supervision sufficiently in advance of actual withdrawals so that they can 
properly carry out their tasks in relation thereto. 


Article 9 


(a) In implementation of Article 6 of the Agreement, the United States 
and the other foreign countries referred to in that Article shall dismantle 
and remove from South Vietnam or destroy all military bases in South 
Vietnam of the United States and of the other foreign countries referred 
to in that Article, including weapons, mines, and other military equipment 
at these bases, for the purpose of making them unusable for military pur- 
poses. 


(b) The United States shall supply the Four-Party Joint Military Com- 
mission and the International Commission of Control and Supervision 
with necessary information on plans for base dismantlement so that those 
Commissions can properly carry out their tasks in relation thereto. 
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The Joint Military Commissions 


Article 10 


(a) The implementation of the Agreement is the responsibility of the 
parties signatory to the Agreement. 


The Four-Party Joint Military Commission has the task of ensuring joint 
action by the parties in implementing the Agreement by serving as a chan- 
nel of communication among the parties, by drawing up plans and fixing 
the modalities to carry out, coordinate, follow and inspect the imple- 
mentation of the provisions mentioned in Article 16 of the Agreement, 
and by negotiating and settling all matters concerning the implementation 
of those provisions. 


(b) The concrete tasks of the Four-Party Joint Military Commission are: 

(1) To coordinate, follow and inspect the implementation of the 
above-mentioned provisions of the Agreement by the four parties; 

(2) To deter and detect violations, to deal with cases of violation, and 
to settle conflicts and matters of contention between the parties relating 
to the above-mentioned provisions: 

(3) To dispatch without delay one or more joint teams, as required 
by specific cases, to any part of South Vietnam, to investigate alleged 
violations of the Agreement and to assist the parties in finding measures 
to prevent recurrence of similar cases; 

(4) To engage in observation at the places where this is necessary 
in the exercise of its functions; 

(5) To perform such additional tasks as it may, by unanimous de- 
cision, determine. 


Article 11 


(a) There shall be a Central Joint Military Commission located in Sai- 
pon Each party shall designate immediately a military delegation of 

ty-nine persons to represent it on the Central Commission. The senior 
officer designated by each party shall be a general officer, or equivalent. 


(b) There shall be seven Regional Joint Military Commissions located 
in the regions shown on the annexed map ° and based at the following 
places: 


Regions Places 
I Hue 
II Danang 
TI Pleiku 
IV Phan Thiet 
Vv Bien Hoa 
VI My Tho 
Vil Can Tho 


Each party shall designate a military delegation of sixteen persons to 
represent it on each Regional Commission. The senior officer designated 
by each party shall be an officer from the rank of Lieutenant Colonel to 
Colonel, or equivalent. 


(c) There shall be a joint military team operating in each of the areas 
shown on the annexed map and based at each of the following places in 


? Not reproduced here. For the official map see 68 Derr. SrarE Buin. 184 
(1973); for map accompanying the White House Press Release, see 12 ILM 95 (1973). 
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South Vietnam: 
Region I Region IV Region VII 
Quang Tri Da Lat Tri Ton 
Phu Bai Bao Loc Vinh Long 
; Phan Rang Vi Thanh 
Region I Khanh H 
í Region V ann rung 
Hoi An Quan Long 
Tam Ky An Loc 
Chu Lai Xuan Loc 
: Ben Cat 
Region IH Cu Chi 
Kontum Tan An 
Hau Bon 
Phu Cat Region VI 
Tuy An Moc Hoa 
Ninh Hoa Giong Trom 
Ban Me Thout 


Each party shall provide four qualified persons for each joint military 
team. The senior person designated by each party shall be an officer from 
the rank of Major to Lieutenant Colonel, or equivalent. 


(d) The Regional Joint Military Commissions shall assist the Central 
Joint Military Commission in performing its tasks and shall supervise the 
operations of the joint military teams. The region of Saigon-Gia Dinh is 
placed under the responsibility of the Central Commission which shall 
designate joint military teams to operate in this region. 


(e) Each party shall be authorized to provide support and guard per- 
sonnel for its delegations to the Central Joint Military Commission and 
Regional Joint Military Commissions, and for its members of the joint 
military teams. The total number of support and guard personnel for 
each party shall not exceed five hundred and fifty. 


(£) The Central Joint Military Commission may establish such joint 
sub-commissions, joint staffs and joint military teams as circumstances may 
require. The Central Commission shall determine the numbers of per- 
sonnel required for any additional sub-commissions, staffs or teams it 
establishes, provided that each party shall designate one-fourth of the 
number of personnel required and that the total number of personnel for 
the Four-Party Joint Military Commission, to include its staffs, teams, and 
support personnel, shall not exceed three thousand three hundred. 


(g) The delegations of the two South Vietnamese parties may, by agree- 
ment, establish provisional sub-commissions and joint military teams to 
carry out the tasks specifically assigned to them by Article 17 of the Agree- 
ment. With respect to Article 7 of the Agreement, the two South Viet- 
namese parties’ delegations to the Four-Party Joint Military Commission 
shall establish joint military teams at the points of entry into South Viet- 
nam used for replacement of armaments, munitions and war material which 
are designated in accordance with Article 7 of this Protocol. From the 
time the cease-fire comes into force to the time when the Two-Party Joint 
Military Commission becomes operational, the two South Vietnamese par- 
ties’ delegations to the Four-Party Joint Military Commission shall form 
a provisional sub-commission and provisional joint military teams to carry 
out its tasks concerning captured and detained Vietnamese civilian per- 
sonnel. Where necessary for the above purposes, the two South Viet- 
namese parties may agree to assign personnel additional to those assigned 
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to the two South Vietnamese delegations to the Four-Party Joint Military 
Commission. 


Article 12 


(a) In accordance with Article 17 of the Agreement which stipulates 
that the two South Vietnamese parties shall immediately designate their 
respective representatives to form the Two-Party Joint Military Commis- 
sion, she our hours after the cease-fire comes into force, the two desig- 
nated South Vietnamese parties’ delegations to the Two-Party Joint Military 
Commission shall meet in Saigon so as to reach an agreement as soon as 

ossible on organization and operation of the Two-Party Joint Military 
ommission, as well as the measures and organization aimed at enforc- 
ing the cease-fire and preserving peace in South Vietnam. 


(b) From the time the cease-fire comes into force to the time when the 
Two-Party Joint Military Commission becomes operational, the two South 
Vietnamese parties’ delegations to the Four-Party Joint Military Commis- 
sion at all levels shall simultaneously assume the tasks of the Two-Party 
Joint Military Commission at all levels, in addition to their functions as 
delegations to the Four-Party Joint Military Commission. 


(c) If, at the time the Four-Party Joint Military Commission ceases its 
operation in accordance with Article 16 of the Agreement, agreement has 
not been reached on organization of the Two-Party Joint Military Com- 
mission, the delegations of the two South Vietnamese parties serving 
with the ee Joint Military Commission at all levels shall continue 
temporarily to work together as a provisional two-party joint military com- 
mission and to assume the tasks of the Two-Party Joint Military Commis- 
sion at all levels until the Two-Party Joint Military Commission becomes 
operational. 


Article 13 


In application of the principal of unanimity, the Joint Military Com- 
missions shall have no chairmen, and meetings shall be convened at the 
request of any representative. The Joint Military Commissions shall adopt 
working procedures appropriate for the effective discharge of their func- 
tions and responsibilities. 


Article 14 


The Joint Military Commissions and the International Commission of 
Control and Supervision shall closely cooperate with and assist each other 
in carrying out their respective functions. Each Joint Military Commis- 
sion shall inform the International Commission about the implementation 
of those provisions of the Agreement for which that Joint Military Com- 
mission has responsibility and which are within the competence of the 
International Commission. Each Joint Military Commission may request 
the International Commission to carry out specific observation activities. 


Article 15 


The Central Foy Joint Military Commission shall begin operatin: 
twenty-four hours after the cease-fire comes into force. The Regional 
Four-Party Joint Military Commissions shall begin operating forty-eight 
hours after the cease-fire comes into force. The joint military teams based 
at the places listed in Article 11(c) of this Protocol shall begin operating 
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no later than fifteen days after the cease-fire comes into force. The dele- 
gations of the two South Vietnamese parties shall simultaneously begin to 
assume the tasks of the Two-Party Joint Military Commission as provided 
in Article 12 of this Protocol. 


Article 16 


(a) The parties shall provide full protection and all necessary assistance 
and cooperation to the Joint Military Commissions at all levels, in the dis- 
charge of their tasks. 


(b) The Joint Military Commissions and their personnel, while carrying 
out their tasks, shall enjoy privileges and immunities equivalent to those 
accorded diplomatic missions and diplomatic agents. 


(c) The personnel of the Joint Military Commissions may carry pistols 
and wear special insignia decided upon by each Central Joint Military 
Commission. The personnel of each party while guarding Commission 
installations or equipment may be authorized to carry other individual 
small arms, as determined by each Central Joint Military Commission. 


Article 17 


(a) The delegation of each party to the Four-Party Joint Military Com- 
mission and the Two-Party Joint Military Commission shall have its own 
offices, communication, logistics and transportation means, including air- 
craft when necessary. 


i>) Each party, in its areas of control shall provide appropriate office 
and accommodation facilities to the Four-Party Joint Military Commission 
and the Two-Party Joint Military Commission at all levels. 


(c) The parties shall endeavor to provide to the Four-Party Joint Mili- 
tary Commission and the Two-Party Joint Military Commission, by means 
of loan, lease, or gift, the common means of operation, including equip- 
ment for communication, supply, and transport, including aircraft when 
necessary. The Joint Military Commissions may purchase from any source 
necessary facilities, equipment, and services which are not supplied by 
the parties. The Joint Military Commissions shall possess and use these 
facilities and this equipment. 

(d) The facilities and the equipment for common use mentioned above 


shall be returned to the parties when the Joint Military Commissions have 
ended their activities. 


Article 18 


The common expenses of the Four-Party Joint Military Commission 
shall be borne equally by the four parties, and the common expenses of the 
Two-Party Joint Military Commission in South Vietnam shall be borne 
equally by these two parties. 


Article 19 


This Protocol shall enter into force upon signature by plenipotentiary 
representatives of all the parties participating in the Paris Conference on 
Vietnam. It shall be strictly implemented by all the parties concerned. 


Done in Paris this twenty-seventh day of January, One Thonsand Nine 
Hundred and Seventy Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 
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[Separate Numbered Page] 


For the Government of the For the Government of the 
United States of America Republic of Vietnam 
Wurm P. ROGERS Tran Van LAM 
Secretary of State Minister for Foreign Affairs 
[Separate Numbered Page] 
For the Government of the For the Provisional Revolutionary 
Democratic Republic of Viemam Government of the Republic of 
South Vietnam 
Nevyen Duy Tri Nevyren TH Brinw 
Minister for Foreign Affairs Minister for Foreign Affairs 
PROTOCOL * 


TO THE AGREEMENT ON ENDING THE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE CEASE-FIRE IN SOUTH VIETNAM 
AND THE JONT MILITARY COMMISSIONS 


The Government of the United States of America, with the concurrence 
of the Government of the Republic of Vietnam, 


The Government of the Democratic Republic of Vietnam, with the con- 
currence of the Provisional Revolutionary Government of the Republic 
of South Vietnam, 


In implementation of the first paragraph of Article 2, Article 3, Article 5, 
Article 6, Article 16 and Article 17 of the Agreement on Ending the War 
and Restoring Peace in Vietnam signed on this date which provide for 
the cease-fire in South Vietnam and the establishment of a Four-Party 
Joint Military Commission and a Two-Party Joint Military Commission, 


Have agreed as follows: 
[Text of Protocol Articles 1-18 same as above] 


Article 19 


The Protocol to the Paris Agreement on Ending the War and Restoring 
Peace in Vietnam concerning the Cease-fire in South Vietnam and the Joint 
Military Commissions shall enter into force upon signature of this docu- 
ment by the Secretary of State of the Government of the United States of 
America and the Minister for Foreign Affairs of the Government of the 
Democratic Republic of Vietnam, and upon signature of a document in the 
same terms by the Secretary of State of the Government of the United 
States of America, the Minister for Foreign Affairs of the Government of 
the Republic of Vietnam, the Minister for Foreign Affairs of the Demo- 
cratic Republic of Vietnam, and the Minister for Foreign Affairs of the 


® Signed on behalf of the United States of America and the Democratie Republic 
of Vietnam. 
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Provisional Revolutionary Government of the Republic of South Vietnam. 
The Protocol shall be strictly implemented by all the parties concerned. 


Done in Paris this twenty-seventh day of January, One Thousand Nine 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 


PROTOCOL 


TO THE AGREEMENT ON ENDING THE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE RETURN oF CAPTURED MILITARY PERSONNEL 
AND FOREIGN CIVILIANS AND CAPTURED AND DETAINED 
VIETNAMESE CIVILIAN PERSONNEL 


The parties participating in the Paris Conference on Vietnam, 


In implementation of Article 8 of the Agreement on Ending the War and 
Restoring Peace in Vietnam signed on this date providing for the return 
of captured military personnel and foreign civilians, and captured and 
detained Vietnamese civilian personnel, 


Have agreed as follows: 


The Return of Captured Military Personnel 
and Foreign Civilians 


Article I 


The parties signatory to the Agreement shall return the captured military 
personne! of the parties mentioned in Article 8(a) of the Agreement as 
ollows: 

—all captured military personnel of the United States and those of the 
other foreign countries mentioned in Article 3{a) of the Agreement shall 
be returned to United States authorities; 

—all captured Vietnamese military personnel, whether belonging to 
regular or irregular armed forces, shall be returned to the two South Viet- 
namese parties; they shall be returned to that South Vietnamese party 
under whose command they served. 


Article 2 


All captured civilians who are nationals of the United States or of any 
other foreign countries mentioned in Article 3(a) of the Agreement shall 
be returned to United States authorities. All other captured foreign civil- 
ians shall be returned to the authorities of their country of nationality by 
any one of the parties willing and able to do so. 


Article 3 
The parties shall today exchange complete lists of captured persons 
mentioned in Articles 1 and 2 of this Protocol. 
Article 4 


(a) The return of all captured persons mentioned in Articles 1 and 2 
of this Protocol shall be completed within sixty days of the signing of the 
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Agreement at a rate no slower than the rate of withdrawal from South 
Vietnam of United States forces and those of the other foreign countries 
mentioned in Article 5 of the Agreement. 


(b) Persons who are seriously ill, wounded or maimed, old persons and 
women shall be returned first. The remainder shall be returned either by 
returning all from one detention place after another or in order of their 
dates of capture, beginning with those who have been held the longest. 


Article 5 


The return and reception of the persons mentioned in Articles 1 and 2 
of this Protocol shall be carried out at places convenient to the concerned 
parties. Places of return shall be agreed upon by the Four-Party Joint 
Military Commission. The parties shall ensure the safety of personnel 
engaged in the return and reception of those persons. 


Article 6 


Each party shall return all captured persons mentioned in Articles 1 
and 2 of this Protocol without delay and shall facilitate their return and 
reception. The detaining parties shall not deny or delay their return for 
any reason, including the fact that captured persons may, on any grounds, 
have been prosecuted or sentenced. 


The Return of Captured and Detained 
Vietnamese Civilian Personnel 


Article 7 


(a) The question of the return of Vietnamese civilian personnel cap- 
tured and detained in South Vietnam will be resolved by the two South 
Vietnamese parties on the basis of the principles of Article 21(b) of the 
Agreement on the Cessation of Hostilities in Vietnam of July 20, 1954, 
which reads as follows: 


The term “civilian internees” is understood to mean all persons who, having in 
any way contributed to the political and armed struggle between the two parties, 
have been arrested for that reason and have been kept in detention by either 
party during the period of hostilities. 


(b) The two South Vietnamese parties will do so in a spirit of national 
reconciliation and concord with a view to ending hatred and enmity in 
order to ease suffering and to reunite families. The two South Vietnamese 
parties will do their utmost to resolve this question within ninety days 
after the cease-fire comes into effect. 


(c) Within fifteen days after the cease-fire comes into effect, the two 
South Vietnamese parties shall exchange lists of the Vietnamese civilian 
personnel captured and detained by each party and lists of the places at 
which they are held. 


Treatment of Captured Persons During Detention 


Article 8 


(a) All captured military personnel of the parties and captured foreign 
civilians of the parties shall be treated humanely at all times, and in ac- 
cordance with international practice. 
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They shall be protected against all violence to life and person, in par- 
ticular against murder in any form, mutilation, torture and cruel treatment, 
and outrages upon personal dignity. These persons shall not be forced 
to join the armed forces of the detaining party. 

They shall be given adequate food, clothing, shelter, and the medical 
attention required for their state of health. They shall be allowed to ex- 
change post cards and letters with their families and receive parcels. 


(b) All Vietnamese civilian personnel captured and detained in South 
Vietnam shall be treated humanely at all times, and in accordance with 
international practice. 


They shall be protected against all violence to life and person, in par- 
ticular against murder in any form, mutilation, torture and cruel treatment, 
and outrages against personal dignity. The detaining parties shall not 
deny or delay their return for any reason, including the fact that cap- 
tured persons may, on any grounds, have been prosecuted or sentenced. 
These persons shall not be forced to join the armed forces of the detaining 


party. 


They shall be given adequate food, clothing, shelter, and the medical 
attention required for their state of health. They shall be allowed to ex- 
change post cards and letters with their families and receive parcels. 


Article 9 


(a) To contribute to improving the living conditions of the captured 
military personnel of the parties and foreign civilians of the parties, the 
parties shall, within fifteen days after the cease-fire comes into effect, agree 
ups the designation of two or more national Red Cross societies to visit 
all places where captured military personnel and foreign civilians are held. 


(b) To contribute to improving the living conditions of the captured and 
detained Vietnamese civilian personnel, the two South Vietnamese parties 
shall, within fifteen days after the cease-fire comes into effect, agree upon 
the designation of two or more national Red Cross societies to visit all 
pice where the captured and detained Vietnamese civilian personnel are 

eid. 


With Regard to Dead and Missing Persons 


Article 10 


(a) The Four-Party Joint Military Commission shall ensure joint action 
by the parties in implementing Article 8(b) of the Agreement. When 
the Four-Party Joint Military Commission has ended its activities, a Four- 
Party Joint Military team shall be maintained to carry on this task. 


(b) With regard to Vietnamese civilian personnel dead or missing in 
South Vietnam, the two South Vietnamese parties shall help each other to 
obtain information about missing persons, determine the location and take 
care of the graves of the dead, in a spirit of national reconciliation and 
concord, in keeping with the people’s aspirations. 


OTHER PROVISIONS 


Article 11 


(a) The Four-Party and Two-Party Joint Military Commissions will 
have the responsibility of determining immediately the modalities of im- 
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plementing the provisions of this Protocol consistent with their respective 
responsibilities under Articles 16(a) and 17(a) of the Agreement. In 
case the Joint Military Commissions, when carrying out their tasks, cannot 
reach agreement on a matter pertaining to the return of captured personnel 
they shall refer to the International Commission for its assistance. 


(b) The Four-Party Joint Military Commission shall form, in addition 
to the teams established by the Protocol concerning the cease-fire in South 
Vietnam and the Joint Military Commissions, a sub-commission on cap- 
tured persons and, as required, joint military teams on captured persons to 
assist the Commission in its tasks. 


(c) From the time the cease-fire comes into force to the time when 
the Two-Party Joint Military Commission becomes operational, the two 
South Vietnamese parties’ delegations to the Four-Party Joint Military 
Commission shall form a provisional sub-commission and provisional joint 
military teams to carry out its tasks concerning captured and detained 
Vietnamese civilian personnel. 


(d) The Four-Party Joint Military Commission shall send joint military 
teams to observe the return of the persons mentioned in Articles 1 and 2 
of this Protocol at each place in Vietnam where such persons are being 
returned, and at the last detention places from which these persons will be 
taken to the places of return. The Two-Party Joint Military Commission 
shall send joint military teams to observe the return of Vietnamese civilian 
personnel captured and detained at each place in South Vietnam where 
such persons are being returned, and at the last detention places from 
which these persons will be taken to the places of return. 


Article 12 


In implementation of Articles 18(b) and 18(c) of the Agreement, the 
International Commission of Control and Supervision shall have the re- 
sponsibility to control and supervise the observance of Articles 1 through 
7 of this Protocol through observation of the return of captured military 
personnel, foreign civilians and captured and detained Vietnamese civil- 
ian personnel at each place in Vietnam where these persons are being 
returned, and at the last detention places from which these persons will be 
taken to the places of return, the examination of lists, and the investigation 
of violations of the provisions of the above-mentioned Articles. 


Article 13 


Within five days after signature of this Protocol, each party shall pub- 
lish the text of the Protocol and communicate it to all the captured persons 
covered by the Protocol and being detained by that party. 


Article 14 


This Protocol shall come into force upon signature by plenipotentiary 
representatives of all the parties participating in the Paris Conference on 
Vietnam. It shall be strictly implemented by all the parties concerned. 


Done in Paris this twenty-seventh day of January, One Thousand Nine 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 
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[Separate Numbered Page] 


For the Government of the For the Government of the 

United States of America Republic of Vietnam 

Wurm P. ROGERS Tran Van Lam 

Secretary of State Minister for Foreign Affairs 
[Separate Numbered Page} 

For the Government of the For the Provisional Revolutionary 


Democratic Republic of Vietnam Government of the Republic of 
South Vietnam 


Neovyen Duy TRINH Nevyen Tut Binu 
Minister for Foreign Affairs Minister for Foreign Affairs 
PROTOCOL * 


TO THE AGREEMENT ON ENDING THE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE RETURN oF CAPTURED MILITARY PERSONNEL 
AND FOREIGN CIVILIANS AND CAPTURED AND DETAINED 
VIETNAMESE CIVILIAN PERSONNEL 


The Government of the United States of America, with the concurrencc 
of the Government of the Republic of Vietnam, 


The Government of the Democratic Republic of Vietnam, with the con- 
currence of the Provisional Revolutionary Government of the Republic 
of South Vietnam, 


In implementation of Article 8 of the Agreement on Ending the War and 
Restoring Peace in Vietnam signed on this date providing for the retum 
of captured military personnel and foreign civilians, and captured and de- 
tained Vietnamese civilian personnel, 


Have agreed as follows: 
[Text of Protocol Articles 1-13 same as above] 


Article 14 


The Protocol to the Paris Agreement on Ending the War and Restoring 
Peace in Vietnam concerning the Return of Captured Military Personnel 
and Foreign Civilians and Captured and Detained Vietnamese Civilian 
Personnel shall enter into force upon signature of this document by the 
Secretary of State of the Government of the United States of America 
and the Minister for Foreign Affairs of the Government of the Democratic 
Republic of Vietnam, and upon signature of a document in the same 
terms by the Secretary of State of the Government of the United States of 
America, the Minister for Foreign Affairs of the Government of the Re- 
public of Vietnam, the Minister for Foreign Affairs of the Government of 
the Democratic Republic of Vietnam, and the Minister for Foreign Affairs 
of the Provisional Revolutionary Government of the Republic of South 


° Signed on behalf of the United States of America and the Democratic Republic 
of Vietnam. 
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Viemam. The Protocol shall be strictly implemented by all the parties 
concerned. 


Done in Paris this twenty-seventh day of January, One Thousand Nine 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 


PROTOCOL 


TO THE AGREEMENT ON ENDING THE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE INTERNATIONAL COMMISSION 
OF CONTROL AND SUPERVISION 


The parties participating in the Paris Conference on Vietnam, 


In implementation of Article 18 of the Agreement on Ending the War 
and Restoring Peace in Vietnam signed on this date providing for the 
formation of the International Commission of Control and Supervision, 


Have agreed as follows: 


Article 1 


The implementation of the Agreement is the responsibility of the parties 
signatory to the Agreement. 


The functions of the International Commission are to control and super- 
vise the implementation of the provisions mentioned in Article 18 of the 
Aea omien In carrying out these functions, the International Commission 
shall; 


(a) Follow the implementation of the above-mentioned peanas of 
the Agreement through communication with the parties and on-the-spot 
observation at the places where this is required; 


(b) Investigate violations of the provisions which fall under the control 
and supervision of the Commission; 


(c) When necessary, cooperate with the Joint Military Commissions in 
deterring and detecting violations of the above-mentioned provisions. 


Article 2 


The International Commission shall investigate violations of the pro- 
visions described in Article 18 of the Agreement on the request of the 
Four-Party Joint Military Commission, or of the Two-Party Joint Military 
Commission, or of any party, or, with respect to Article 9(b) of the Agree- 
ment on general elections, of the National Council of National Reconcilia- 
tion and Concord, or in any case where the International Commission has 
other adequate grounds for considering that there has been a violation 
of those provisions. It is understood that, in carrying out this task, the 
International Commission shall function with the concerned parties’ as- 
sistance and cooperation as required. 


1973] OFFICIAL DOCUMENTS 413 


Article 3 


fe When the International Commission finds that there is a serious 
violation in the implementation of the Agreement or a threat to peace 
against which the Commission can find no appropriate measure, the Com. 
mission shall report this to the four parties to the Agreement so that they 
can hold consultations to find a solution. 


(b) In accordance with Article 18(f) of the Agreement, the Interna 
tional Commission’s reports shall be made with the unanimous agreemen: 
of the representatives of all the four members. In case no unanimity i: 
reached, the Commission shall forward the different views to the fow 
parties in accordance with Article 18(b) of the Agreement, or to the twc 
South Vietnamese parties in accordance with Article 18(c) of the Agree 
ment, but these shall not be considered as reports of the Commission. 


Article 4 
(a) The headquarters of the International Commission shall be at Saigon 


(b) There shall be seven regional teams located in the regions showr 
on the annexed map * and based at the following places: 


Regions Places 
I Hue 
I Danang 
I Pleiku 
IV Phan Thiet 
Vv Bien Hoa 
VI My Tho 
VII Can Tho 


The International Commission shall designate three teams for the region 
of Saigon-Gia Dinh. 


(c) There shall be twenty-six teams operating in the areas shown on 
the annexed map and based at the following places in South Vietnam: 


Region I Region IV Region VII 
Quang Tri Da Lat Tri Ton 
Phu Bai Bao Loc Vinh Long 

; Phan Rang Vi Thanh 

Region E Regi Khanh Hung 
Hoi An egion N; Quan Lon 
Tam Ky An Loc & 
Chu Lai Xuan Loc 

: Ben Cat 
Pcie H Cu Chi 
Hau Bon ae 
Phu Cat Region VI 
Tuy An Moc Hoa 
Ninh Hoa Giong Trom 


Ban Me Thout 


(d) There shall be twelve teams located as shown on the annexed map 


° Not reproduced here. For the official map see 68 Derr. Strate Buty. 178 
(1973); for map accompanying the White House Press Release, see 12 ILM 97 (1973). 
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and based at the following places: 


Gio Linh (to cover the area south of the Nha Trang 
Provisional Military Demarcation Line) Vung Tau 


Lao Bao Xa Mat 

Ben Het Bien Hoa Airfield 
Due Co Hong Ngu 

Chu Lai Can Tho 

Qui Nhon 


(e) There shall be seven teams, six of which shall be available for as- 
signment to the points of entry which are not listed in paragraph (d) 
above and which the two South Vietnamese parties choose as points for 
legitimate entry to South Vietnam for replacement of armaments, muni- 
tions, and war material permitted by Article 7 of the Agreement. Any 
team or teams not needed for the above-mentioned assignment shall be 
available for other tasks, in keeping with the Commission’s responsibility 
for control and supervision. 


(£) There shall be seven teams to control and supervise the return of 
captured and detained personnel of the parties. 


Article 5 


(a) To carry out its tasks concerning the return of the captured military 
personnel and foreign civilians of the parties as stipulated by Article 8(a) 
of the Agreement, the International Commission shall, during the time 
of such return, send one control and supervision team to each place in 
Vietnam where the captured persons are being returned, and to the last 
detention places from which these persons will be taken to the places of 
return. 


(b) To carry out its tasks concerning the return of the Vietnamese 
civilian personnel captured and detained in South Vietnam mentioned in 
Article 8(c) of the Agreement, the International Commission shall, dur- 
ing the time of such return, send one control and supervision team to 
each place in South Vietnam where the above-mentioned captured and 
detained persons are being returned, and to the last detention places from 
which these persons shall be taken to the places of return. 


Article 6 


To carry out its tasks regarding Article 9(b) of the Agreement on the 
free and democratic general elections in South Vietnam, the International 
Commission shall organize additional teams, when necessary. The Inter- 
national Commission shall discuss this question in advance with the Na- 
tional Council of National Reconciliation and Concord. If additional 
teams are necessary for this purpose, they shall be formed thirty days 
before the general elections. 


Article 7 


The International Commission shall continually keep under review its 
size, and shall reduce the number of its teams, its representatives or other 
personnel, or both, when those teams, representatives or personnel have 
accomplished the tasks assigned to them and are not required for other 
tasks. At the same time, the expenditures of the International Commis- 
sion shall be reduced correspondingly. 
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Article 8 


Each member of the International Commission shall make available at 
all times the following numbers of qualified personnel: 


(a) One senior representative and twenty-six others for the headquarters 
staff, 


(b) Five for each of the seven regional teams. 


(c) Two for each of the other international control teams, except for 
the teams at Gio Linh and Vung Tau, each of which shall have three. 


(d) One hundred sixteen for the purpose of providing support to the 
Commission Headquarters and its teams. 


Article 9 


(a) The International Commission, and each of its teams, shall act as 
a single body comprising representatives of all four members. 


(b) Each member has the responsibility to ensure the presence of its 
representatives at all levels of the International Commission. In case a 
representative is absent, the member concerned shall immediately desig- 
nate a replacement. 


Article 10 


(a) The parties shall afford full cooperation, assistance, and protection 
to the International Commission. 


(b) The parties shall at all times maintain regular and continuous liaison 
with the International Commission. During the existence of the Four- 
Party Joint Military Commission, the delegations of the parties to that 
Commission shall also perform liaison functions with the International 
Commission. After the Four-Party Joint Military Commission has ended 
its activities, such liaison shall be maintained through the Two-Party Joint 
Military Commission, liaison missions, or other adequate means. 


(c) The International Commission and the Joint Military Commissions 
shall closely cooperate with and assist each other in carrying out their 
respective functions. 


(d) Wherever a team is stationed or operating, the concerned party 
shall designate a liaison officer to the team to cooperate with and assist 
it in carrying out without hindrance its task of control and supervision. 
When a team is carrying out an investigation, a liaison officer from each 
concemed party shall have the opportunity to accompany it, provided the 
investigation is not thereby delayed. 


(e) Each party shall give the International Commission reasonable 
advance notice of all proposed actions concerning those provisions of the 
agreement that are to be controlled and supervised by the International 
Commission. 


(£) The International Commission, including its teams, is allowed such 
movement for observation as is reasonably required for the proper exer- 
cise of its functions as stipulated in the Agreement. In carrying out 
these functions, the International Commission, including its teams, shall 
enjoy all necessary assistance and cooperation from the parties concerned. 
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Article 11 


In supervising the holding of the free and democratic general elections 
described in Articles 9(b) and 12(b) of the Agreement in accordance 
with modalities to be agreed upon between the National Council of Na- 
tional Reconciliation and Concord and the International Commission, the 
rae al receive full cooperation and assistance from the National 

ouncil, 


Article 12 


The International Commission and its personnel who have the nationality 
of a member state shall, while carrying out their tasks, enjoy privileges 
and immunities equivalent to those accorded diplomatic missions and 
diplomatic agents. 


Article 13 


The International Commission may use the means of communication and 
transport necessary to perform its functions. Each South Vietnamese party 
shall make available for rent to the International Commission appropriate 
office and accommodation facilities and shall assist it in obtaining such 
facilities. The International Commission may receive from the parties, on 
mutually agreeable terms, the necessary means of communication and 
transport and may purchase from any source necessary equipment and 
services not obtained from the parties. The International Commission shall 
possess these means. 


Article 14 


The expenses for the activities of the International Commission shall be 
borne by the parties and the members of the International Commission in 
accordance with the provisions of this Article: 


(a) Each member country of the International Commission shall pay 
the salaries and allowances of its personnel. 


(b) All other expenses incurred by the International Commission shall 
be met from a fund to which each of the four parties shall contribute 
twenty-three percent (23%) and to which each member of the Interna- 
tional Commission shall contribute two percent (2%). 


(c) Within thirty days of the date of entry into force of this Protocol, 
each of the four parties shall provide the International Commission with 
an initial sum equivalent to four million, five hundred thousand (4,500,000) 
French francs in convertible currency, which sum shall be credited against 
the amounts due from that party under the first budget. 


(d) The International Commission shall prepare its own budgets. Af- 
ter the International Commission approves a budget, it shall transmit it 
to all parties signatory to the Agreement for their approval. Only after 
the budgets have been approved by the four parties to the Agreement shall 
they be obliged to make their contributions. However, in case the parties 
to the Agreement do not agree on a new budget, the International Com- 
mission shall temporarily base its expenditures on the previous budget, 
except for the extraordinary, one-time expenditures for installation or for 
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the acquisition of equipment, and the parties shall continue to make their 
contributions on that basis until a new budget is approved. 


Article 15 


(a) The headquarters shall be operational and in place within 24 hours 
after the cease-fire. 


(b) The regional teams shall be operational and in place, and three 
teams for supervision and control of the return of the captured and de- 
tained personnel shall be operational and ready for dispatch within 48 
hours after the cease-fire. 


(c) Other teams shall be operational and in place within fifteen to 
thirty days after the cease-fire. 


Article 16 


Meetings shall be convened at the call of the Chairman. The Interna- 
tional Commission shall adopt other working procedures appropriate for 
the effective discharge of its functions and consistent with respect for 
the sovereignty of South Vietnam. 


Article 17 


The Members of the International Commission may accept the obliga- 
tions of this Protocol by sending notes of acceptance to the four parties sig- 
natory to the Agreement. Should a member of the International Commis- 
sion decide to withdraw from the International Commission, it may do so 
by giving three months notice by means of notes to the four parties to the 
Agreement, in which case those four parties shall consult among them- 
selves for the purpose of agreeing upon a replacement member. 


Article 18 


This Protocol shall enter into force upon signature by plenipotentiary 
representatives of all the parties participating in the Paris Conference on 
Vietnam. It shall be strictly implemented by all the parties concerned. 


Done in Paris this twenty-seventh day of January, One Thousand Nine 
Ifundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are officially and equally authentic. 


[Separate Numbered Page] 


For the Government of the For the Government of the 

United States of America Republic of Vietnam 

Wurm P. Rocers Tran Van LAM 

Secretary of State Minister for Foreign Affairs 
[Separate Numbered Page] 

For the Government of the For the Provisional Revolutionary 

Democratic Republic of Viemam Government of the Republic of 

South Vietnam 
NGUYEN Duy TRINH Necuyen Tur Binu 


Minister for Foreign Affairs Minister for Foreign Affairs 
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PROTOCOL * 


TO THE AGREEMENT ON ENDING THE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE INTERNATIONAL COMMISSION 
OF CONTROL AND SUPERVISION 


The Government of the United States of America, with the concurrence 
of the Government of the Republic of Vietnam, 


The Government of the Democratic Republic of Vietnam, with the con- 
currence of the Provisional Revolutionary Government of the Republic 
of South Vietnam, 


In implementation of Article 18 of the Agreement on Ending the War 
and Restoring Peace in Vietnam signed on this date providing for the 
formation of the International Commission of Control and Supervision, 


Have agreed as follows: 
[Text of Protocol Articles 1-17 same as above.] 


Article 18 


The Protocol to the Paris Agreement on Ending the War and Restoring 
Peace in Vietnam concerning the International Commission of Control 
and Supervision shall enter into force upon signature of this document by 
the Secretary of State of the Government of the United States of America 
and the Minister for Foreign Affairs of the Government of the Democratic 
Republic of Vietnam, and upon signature of a document in the same terms 
by the Secretary of State of the Government of the United States of 
America, the Minister for Foreign Affairs of the Government of the Re- 
public of Vietnam, the Minister for Foreign Affairs of the Government of 
the Democratic Republic of Vietnam, and the Minister for Foreign Affairs 
of the Provisional Revolutionary Government of the Republic of South 
Mea Seana The Protocol shall be strictly implemented by all the parties 
concerned. 


Done in Paris this twenty-seventh day of January, One Thousand Nine 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 


PROTOCOL * 


TO THE AGREEMENT ON ENDING TIE WAR 
AND RESTORING PEACE IN VIETNAM 
CONCERNING 
THE REMOVAL, PERMANENT DEACTIVATION, OR 
DESTRUCTION OF MINES IN THE TERRITORIAL WATERS, 
Ports, HARBORS, AND WATERWAYS OF THE DEMOCRATIC 
REPUBLIC OF VETNAM 


The Government of the United States of America, 


The Government of the Democratic Republic of Vietnam, 


° Signed on behalf of the United States of America and the Democratic Republic 


of Vietnam. 
* Signed on behalf of the United States of America and the Democratic Republic 


of Vietnam, 
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In implementation of the second paragraph of Article 2 of the Agreement 
on Ending the War and Restoring Peace in Vietnam signed on this date, 


Have agreed as follows: 


Article 1 


The United States shall clear all the mines it has placed in the territoria! 
waters, ports, harbors, and waterways of the Democratic Republic of Viet- 
nam. This mine clearing operation shall be accomplished by rendering the 
mines harmless through removal, permanent deactivation, or destruction. 


Article 2 


With a view to ensuring lasting safety for the movement of people and 
watercraft and the protection of important installations, mines shall, on 
the request of the Democratic Republic of Vietnam, be removed or de- 
stroyed in the indicated areas; and whenever their removal or destruction 
is impossible, mines shall be permanently deactivated and their emplace- 
ment clearly marked. 


Article 3 


The mine clearing operation shall begin at twenty-four hundred (2400) 
hours GMT on January 27, 1973. The representatives of the two parties 
shall consult immediately on relevant factors and agree upon the earliest 
possible target date for the completion of the work. 


Article 4 


The mine clearing operation shall be conducted in accordance with pri- 
orities and timing agreed upon by the two parties. For this purpose, 
representatives of the two parties shall meet at an early date to reach 
agreement on a program and a plan of implementation. To this end: 


(a) The United States shall provide its plan for mine clearing opera- 
tions, including maps of the minefields and information concerning the 
types, numbers and properties of the mines; 


(b) The Democratic Republic of Vietnam shall provide all available 
maps and hydrographic charts and indicate the mined places and all other 
potential hazards to the mine clearing operations that the Democratic Re- 
public of Vietnam is aware of; 


(c) The two parties shall agree on the timing of implementation of cach 
segment of the plan and provide timely notice to the public at least forty- 
eight hours in advance of the beginning of mine clearing operations for 
that segment. 


Article 5 


The United States shall be responsible for the mine clearance on inland 
waterways of the Democratic Republic of Vietnam. The Democratic 
Republic of Vietnam shall, to the full extent of its capabilities, actively 
participate in the mine clearance with the means of surveying, removal 
and destruction and technical advice supplied by the United States. 
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Article 6 


With a view to ensuring the safe movement of people and watercraft on 
waterways and at sea, the United States shall in the mine clearing process 
supply timely information about the progress of mine clearing in each area, 
and about the remaining mines to be destroyed. The United States shall 
issue a communique when the operations have been concluded, 


Article 7 


In conducting mine clearing operations, the U.S. personnel engaged in 
these operations shall respect the sovereignty of the Democratic Republic 
of Vietnam and shall engage in no activities inconsistent with the Agree- 
ment on Ending the War and Restoring Peace in Vietnam and this Proto- 
col, The U.S. personnel engaged in the mine clearing operations shall 
be immune from the jurisdiction of the Democratic Republic of Vienam 
for the duration of the mine clearing operations. 


The Democratic Republic of Vietnam shall ensure the safety of the U.S. 
personnel for the duration of their mine clearing activities on the territory 
of the Democratic Republic of Vietnam, and shall provide this personnel 
with all possible assistance and the means needed in the Democratic Re- 
public of Vietnam that have been agreed upon by the two parties. 


Article 8 


This Protocol to the Paris Agreement on Ending the War and Restoring 
Peace in Vietnam shall enter into force upon signature by the Secretary of 
State of the Government of the United States of America and the Minister 
for Foreign Affairs of the Government of the Democratic Republic of 
Vietnam. It shall be strictly implemented by the two parties. 


Done in Paris this twenty-seventh day of January, One Thousand Nine 
Hundred and Seventy-Three, in English and Vietnamese. The English 
and Vietnamese texts are official and equally authentic. 
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EL CHAMIZAL 
By Philip C. Jessup * 


Territorial disputes are commonplace in the history of international rela- 
tions. The United States has had its share—the northeastern boundary 
with the British territories after the Revolutionary War, “54:40 or fight” in 
1845-1846, the Alaskan boundary arbitration in 1903, and many others 
including El Chamizal. This “thicket” or “brierpatch” was one in which the 
friendly relations between the United States and Mexico were entangled for 
almost a century. “The Chamizal conflict has not been a major factor in 
United States—Mexican relations, but has been a constant emotional irritant 
which has plagued both nations and had frequent reverberations throughout 
Latin America.” + 

In Europe one speaks generally of “frontiers” but the line between the 
United States and Mexico is a “border” or perhaps more formally a 
“boundary.” In part it is formed by the Rio Grande, which has the un- 
fortunate habit of changing its course frequently as floods come and go, 
tearing land from one bank and depositing it on the other, or gradually 
silting this or the other side as it winds around its bends and corners. 

When the United States had fought its war with Mexico and concluded 
the Treaty of Guadeloupe Hidalgo in 1848,? the boundary was ill-defined. 
According to Article V of the Treaty, the boundary line was traced upward 
from the mouth of the Rio Grande to the point where it strikes the southern 
boundary of New Mexico as marked on a Mexican map of 1847; it is de- 
scribed as a line “which runs north of the town called Paso”—apparently 
not the El Paso of Texas today, but a town on the Mexican side of the 
boundary. In 1848, this town was about six miles south of the point where 
the boundary leaves the river to run straight westward. The important 
modern Texan metropolis of El Paso in 1848 and 1849 was evolving from a 
nucleus of three small communities and was not incorporated until 1873. 
Matched by the even larger Mexican city of Ciudad Juarez across the river, 
El Paso now stretches all the way up to the angle in the boundary.® 

The river seems to have been as confused as the statesmen and surveyors, 
since it wandered back and forth from north to south and east to west as if 
looking for its proper channel. After a huge shift in the violent flood of 
1864, attention began to be focused on a tract of some 600 acres which had 


*Of the Board of Editors. 

1B. Liss, A CENTURY or DISAGREEMENT; THe Cuamozat Conriicr 1864-1964 v 
(1965). 

2 Treaty of Peace, Friendship, Limits, and Settlement, signed Feb. 2, 1848, 9 Stat. 
922, T.S. No. 207. 

25 Hunrer MLLER, TREATIES AND OTHER INTERNATIONAL ACTS OF THE UNITED 
STATES or AMERICA 288, 298, and 326 (1937). 
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been on the south bank and which shifted to the north bank; this tract was 
known as El Chamizal. There were local quarrels and border fights and 
raids which were not ended by a boundary treaty of 1882.4 A further 
treaty of 1884 did try to arrange a permanent line which would not be 
obscured by fluvial vagaries.’ Article I of that treaty stipulated that the 
center of the normal channel was to be the boundary line between the two 
countries, notwithstanding alterations “through the slow and gradual erosion 
and deposit of alluvium.” Article II, then, provided: 


Any other change, wrought by the force of the current, whether by 
the cutting of a new bed, or when there is more than one channel by 
the deepening of another channel than that which marked the boundary 
at the time of the survey made under the aforesaid Treaty [of 1853], 
shall produce no change in the dividing line as fixed by the surveys of 
the International Boundary Commissions in 1852, but the line then 
fixed shall continue to follow the middle of the original channel bed, 
avn though this should become wholly dry or be obstructed by 
eposits. 


Five years later, in 1889, the two governments agreed to establish an 
International Boundary Commission, which has proved its value and still 
functions today. It is composed of one commissioner from each country; 
if they agree on the solution of a controversy, their decision is binding, 
unless either government disapproves it within a month. Any disagree- 
ment is to be settled by negotiation or arbitration." 

The United States had convened an Irrigation Congress in 1894 at which 
both Mexico and Canada were represented, and it was thought that some 
sort of organization with representatives of the three countries might be 
formed to deal with the problem of irrigation from boundary waters. 
Canada favored this course but the United States was not prepared to 
follow it up. Finally in 1909, Secretary of State Elihu Root, with the aid 
of his warm friend British Ambassador James Bryce, concluded with Canada 
a treaty for the establishment of an International Joint Commission’ which 
has continued to function effectively in the adjustment of disputes over 
boundary waters on the northern boundary of the United States.® 

These two Commissions were somewhat rudimentary forms of international 
organization, although the Canadian one had more elaborate functions than 
the Mexican. The modern evolution of international organization was not 
yet familiar in the Western Hemisphere. Blaine had convened the First 


4 Convention Providing for an International Boundary Survey to Relocate the Exist- 
ing Frontier Line between the Two Countries West of the Rio Grande, done at Wash- 
ington, July 29, 1882, 22 Stat. 986, T.S. No. 220, 

5 Convention Touching the International Boundary Line where it Follows the Bed of 
the Rio Colorado, done at Washington, Nov. 12, 1884, 24 Stat. 1011, T.S. No. 226. 

6 Timm, THE INTERNATIONAL BounDARY Commission US anp Mexico (1941). 

7 Treaty relating to Boundary Waters and Questions Arising along the Boundary be- 
tween the United States and Canada, signed at Washington, Jan. 11, 1909, 36 Stat. 2448, 
T.S. No. 548, 4 AJIL Supp, 239 (1910). 

8 See C. J. CHACKO, THE InrernationaL JOINT COMMISSION, UNITED STATES AND 
Camnapa, Ch. II (1932). 
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Pan-American Conference in 1890 and a bureau for the compilation and 
publication of commercial information was then established, but the Second 
Conference was not held until 1901 after the First Hague Peace Conference 
of 1899. The name “Pan American Union” was adopted in 1910 and the 
evolution of the organization to its present scope progressed slowly. 

The Chamizal tract came to have special importance because of its 
location between El Paso and Ciudad Juarez. There were almost constant 
disputes over private land titles in the tract, which in turn led to periodic 
intergovernmental disputes. In 1895 and 1896 the Boundary Commission 
wrestled with the problem of settling conflicting claims but the two Com- 
missioners were unable to agree. Accordingly they recommended in 1897 
that the two governments appoint a third Commissioner to break the 
deadlock. The United States agreed but the Mexican Government, aficr 
an apparent initial willingness to accept this solution, took the position that 
a private individual should not be entrusted with the task of settling a 
territorial dispute between two states and that it was therefore appropriate 
to select a third state which could act as arbitrator. Following the advice of 
its Commissioner, the United States refused this proposal which would have 
involved an advance agreement to accept whatever the arbitrator decided 
whereas the addition of a third Commissioner would have left open the 
possibility of a negotiated solution even after an award. 

Here the matter rested, though somewhat uneasily, until 1907 when the 
Mexican Commissioner informed General Anson Mills, the United States 
Commissioner from 1893 to 1914, that a U.S. court was purporting to decide 
title claims in the disputed Chamizal area at the suit of U.S. railroad 
companies. General Mills informed the Department of State that this was 
the most important case ever referred to the Commission and that its 
importance had steadily increased with the “enormous growth” of the two 
facing riparian cities and the consequent rise in land values. Since Mills 
had great confidence in the integrity of the Mexican Commissioner at the 
time, as well as in the soundness of the United States claim to the tract, he 
thought that if the Chamizal case were again referred to the Commission 
they would be able to reach a satisfactory settlement. 

From the point of view of the government in Washington, the situation 
was complicated by the fact that the title to large holdings of American 
interests known as the “Cotton Estate” had been confirmed by the Supreme 
Court of Texas and that the interests of the Estate were represented by a 
prominent Boston attorney, Walter B. Grant, who enlisted the support of 
Senator Henry Cabot Lodge who in turn appealed to his friend Secretary of 
State Elihu Root. In the meantime, however, Root, who made friendly rela- 
tions with all the Latin American countries one of his prime concerns, had 
witten to his Cabinet colleague Attorney General Bonaparte on March 29, 
1907 suggesting that steps should be taken to require the U.S. Marshal to 
desist from enforcing writs of sequestration which would have involved the 
eviction of some fifty Mexican families from the properties they were 
occupying in Chamizal. Root said that the question of title to this tract 
was sub judice before the International Boundary Commission: “If this tract 
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of Jand is still, as it undoubtedly once was, Mexican territory, of course, the 
Circuit Court of the United States, has no jurisdiction whatever to take the 
action which it has taken” in issuing the writs. The Court, Root said, had 
apparently assumed that the United States had determined that the territory 
belonged to it: 


This action, undertaking to dispose of property which is the subject 
of conventional treatment between the countries, raises a serious 
question and puts the United States in a position which it cannot 
maintain. We cannot justify agreeing with Mexico upon a special 
tribunal to determine the title to this territory and then determine 
it ourselves in proceedings which, so far as Mexico is concerned, is 
[sic] entirely ex parte, and which is [sic] taken without any reference 
whatever to Mexico or to the tribunal created by the convention 
between the two countries. 


The Department of Justice secured the suspension of enforcement 
proceedings. 

Secretary Root styled the International Boundary Commission a “tri- 
bunal,” which indeed it was, but a more judicial type of tribunal was 
about to be established by a new agreement. One notes in passing that 
Secretary Root’s position is one which in many circumstances would avoid 
the troublesome question often posed in connection with the arbitration 
of territorial disputes, namely whether an adverse decision would re- 
quire a state to cede “its” territory to the other state. This question, as will 
be seen, was raised sixty-odd years later, when the Chamizal case was 
finally settled, in the form of a debate whether the federal government 
could “cede” part of the territory of Texas. As Root maintained earlier, if 
an international tribunal decided that the territory in question did belong 
to Mexico, ipso facto it is determined that the territory is not part of the 
United States. 

The Senate Foreign Relations Committee in 1963, in recommending ap- 
proval of the final treaty settling the Chamizal dispute, supported the 
Root thesis when it stated in its Report: 


Title to the lands in the Chamizal tract has been disputed for many 
years, and in assenting in 1910 to submit this dispute to an arbitral 
commission, the United States, in effect, admitted doubts as to the 
ownership of the Chamizal tract. Under this treaty, there would be 
transferred to Mexico the number of acres now concluded to have been 
awarded to it by the 1910 arbitral award.® 


Root’s point was brought out admirably by the Supreme Court of India 
in connection with the arbitral decision in the case of the Rann of Kutch, 
an area in dispute between India and Pakistan. There were open hostili- 
ties in that area followed by a cease-fire agreement in 1965.1? The agree- 
ment also provided for an arbitral tribunal which eventually was composed 
of a Yugoslav appointed by India, an Iranian appointed by Pakistan, and, 


® Exec. Report No. 7, 88th Cong., Ist Sess. 7 (1963). 
10 Agreement relating to a Cease-Fire and the Restoration of the Status Quo, signed 
at New Delhi, June 30, 1965, 548 UNTS 277; 4 ILM 921 (1965). 
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as chairman of the tribunal, a Swedish judge appointed by the Secretary- 
General of the United Nations. The tribunal handed down its decision in 
1968.12. Much of the award sustained the Indian claims but certain areas 
were held to be in Pakistan although claimed by India. Some Indian 
citizens brought suit in the Indian courts to restrain the Government of 
India from transferring, without the approval of Parliament, areas which 
had been awarded to Pakistan. The case finally reached the Supreme 
Court of India which decided against the petitioners.1? The Indian Govern- 
ment took the position “that no cession of territory is involved, since the 
boundary was always uncertain ... that the true areas of Pakistan and 
India have now been demarcated without cession of what may be called 
undisputed Indian territory.” The Indian Supreme Court held: 


We are not sitting in appeal over the Award of the Tribunal. Our 
interpretation of the Maps and facts of history is really not called 
for. . . . We cannot go entirely by what India pressed before the 
Tribunal. That is only one part of the matter... . On the whole, 
therefore, we are of the opinion that this reference began in a boundary 
dispute after open hostilities and was decided as such. In which case 
it cannot be said that there will be a cession of Indian territory. . . 1° 


As for Chamizal, on July 19, 1907, the Mexican Embassy, acting on in- 
structions, proposed the establishment of a Mixed Commission composed 
of the two members of the International Boundary Commission “com- 
plemented and presided over by a jurist designated by the Government of 
Canada, The said third member of the Commission will be vested with 
the necessary powers to render his award upon all questions over which 
the other two commissioners may disagree . . . the decision of the Com- 
mission shall be final and without appeal.” 14 

From this point on, the history of the Chamizal dispute is inextricably 
linked with an extremely able international lawyer, the late William 
Cullen Dennis, who was an Assistant Solicitor of the Department of State 
from 1906 to 1910.15 Thereafter, both as agent and counsel for the United 
States in several important arbitrations and in private practice, he was 
closely connected with the settlement of international claims almost until his 
death in 1962. Dennis did not like this Mexican proposal, which renewed 
an old Mexican plan for a binding judgment in place of the U.S. idea of 
having simply a third Commissioner with the possibility of reviewing the 
decision after it was rendered. Dennis stated in a memorandum of 
August 6, 1907 to Assistant Secretary of State Alvey Adee, that he was sure 


11 Award of the Indo-Pakistan Westem Frontier Boundary Case Tribunal, Feb. 19, 
1968, 7 ILM 633 (1968). 

12 Maghanbhai Ishwarbhai Patel and Others v. Union of India, AIR 1969 Supreme 
Court 783, 9 Inpran J. or Int’. L. 234 (1969). 

13 Id, at 800-801. 

14 Quotations from official documents are taken from papers in the National Archives, 
for which I acknowledge my debt to Mrs. Bonnie Wilson. 

18 The title of the principal legal officer of the Department of State was changed from 
“Solicitor” to “Legal Adviser” in 1931. 
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the U.S. position was legally correct and he thought the Commission would 
so decide. But, he said: 


Our interests in the case are large; we have everything to lose; Mexico 
has nothing to lose and much to gain;—hence Mexico is glad to 
arbitrate and allow the decision of the tribunal to be final. Hence, 
also, it would seem that we should be very careful before submitting 
these large American interests to what must always be, in the present 
oe of international law, the somewhat uncertain chances of arbitra- 
on. 
At this point Dennis seemed to have overlooked the fact that he had 
himself suggested that the question was mainly one of fact rather than of 
law and that the Supreme Court of the United States in deciding boundary 
disputes between states of the Union had no difficulty in applying rules of 
international law. 

Dennis had another objection: Would it be wise to have the arbitrator 
chosen by Canada “in view of the various questions now pending between 
this country and Canada?” As a countersuggestion, he thought we might 
propose that the arbitrator be selected by the British Ambassador in 
Washington. The troubles with Canada included disputes over fisheries 
and over use of boundary waters—questions which Root was just beginning 
to settle with the aid of British Ambassador Bryce, whom Dennis would 
have identified as a friend of both Root and President Roosevelt. 

The matter lagged. On November 13, 1907, Dennis wrote to Mr. Bacon, 
First Assistant Secretary of State, saying that he understood from Secretary 
Root’s recent remarks that the Secretary favored submitting the Chamizal 
dispute to the International Boundary Commission with an umpire to be 
selected for “final adjudication,” but with the provision that if the award 
were against the United States, it should provide for payment of a 
determined amount of money damages, rather than a transfer of territory. 
He said that Mr. Root was also then considering whether the umpire 
should be selected by the Canadian Government. Dennis wondered 
whether a decision had been reached but it had not been. Commissioner 
Mills early in December requested no decision be made until he came to 
Washington and could talk with the Secretary. The mayor of El Paso 
made a similar request. 

In January 1908, Secretary Root conferred on the problem with Senator 
Culberson, a former Governor of Texas who became the Democratic 
minority leader in 1907. In May, Root heeded an appeal from the Mexican 
Chargé d’Affaires and again wrote to the Attorney General to look into 
the question of evictions of Mexicans in the Chamizal and to take whatever 
action was appropriate. The Mexican Government speedily followed this 
démarche with a proposal for concluding a new boundary treaty. Root sent 
a copy of the Mexican proposal to Commissioner Mills who found nothing 
helpful in it. Several legal minds were at work on the problem; Dennis 
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and the Solicitor of the Department, James Brown Scott, were advising 
Root.!¢ 

The outcome of Departmental consideration was a letter to Mills, drafted 
by Scott and Dennis and signed by Adee as Acting Secretary. The letter 
gave notice of a counterclaim by the United States to a tract known as 
the Bosque de Cordova which had shifted from the U.S. bank of tke 
Rio Grande to the Mexican side just as, in reverse, El Chamizal had 
moved from Mexico to the United States. The letter explained that, ‘f 
there should be a decision that the Chamizal was Mexican, then by the sure 
line of reasoning Cordova would belong to the United States. The Cordova 
claim was registered with the Commission, but it was suggested that a 
decision should await action on the Chamizal case. Although Root had 
called the Commission a tribunal, Mills was considered the agent of tle 
United States and not a judge of an international court; all pertinert 
Departmental correspondence was sent to him and he seems to have 
suggested the counterclaim as later he suggested other territorial ex- 
changes by way of a solution. 

After prodding by Mexico, the Mexican proposal of May 21 was answered 
on October 22. The letter was drafted by Root but revised by Scott and 
Dennis, chiefly by the latter. It explained that the delay was due in 
part to “the absence of the Secretary of State during his summer vacation.” 
a perquisite of office which some of his successors may have envied ia 
vain. But this “summer vacation” which the Secretary spent at his home 
in Clinton, New York, was largely occupied by preparation for and 
participation in the New York State Republican Convention at which 
Charles Evans Hughes was nominated for Governor. 

The letter to the Mexican Chargé included detailed arguments abovt 
the specific proposals contained in the Mexican plan for a new treaty. A 
Mexican reply was received in December 1908 and was sent on to Mills, 
who replied on January 25, 1909 to Secretary of State Knox, who had 
succeeded Root. Mills thought the Mexicans were simply seeking to gct 
an advantage in settling the Chamizal case, for which Mills still favored 
adding a third Commissioner with the ensuing procedures provided in the 
treaty. Letters from Senator Culberson on behalf of a citizen of El Paso 
and from the El Paso Chamber of Commerce were among the indications 
that the course of the Department’s negotiations on the future of 
Chamizal was being watched with some suspicion. The Chamber of 
Commerce lauded the efforts of Commissioner Mills. In July 1909 tho 
Department wrote the Mexican Ambassador to the effect that it appeared 
that Mexico had shifted and now based its legal argument on a theory 
of the retroactive effect of the boundary treaty of 1884, a contention the 
United States did not accept. Six months later, the Mexican Government 
formally proposed that the Chamizal case be submitted to arbitration 
“without delay.” 


18 Root had selected Scott for the position solely on the basis of testimonials of his 
abilities, and he remained Root’s devoted follower in the Department and later in th 
Camegie Endowment for International Peace. 
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The manner in which this Mexican communication was answered by 
the Department of State presents an interesting contrast to contemporary 
procedures. Dennis and Scott, from the Office of the Solicitor, instructed 
the Division of Latin American Affairs to acknowledge receipt of the 
Mexican note and to send copies to Mills and to the U.S. Ambassador in 
Mexico. One might like to deduce from this procedure, which was stand- 
ard, a recognition that the legal office is superior to the political divisions, 
but the fact is that Root had been opposed to establishing geographical 
divisions in the Department, possibly because such a form of organization 
was a pet project of his “least congenial subordinate, Huntington Wilson,” 
the Third Assistant Secretary of State.17 Root had agreed to the establish- 
ment of a Division of Far Eastern Affairs but it was not until Knox be- 
came Secretary that the other geographical divisions were set up. Ap- 
parently the Office of the Solicitor wrote only intramural papers; on 
another occasion the lawyers instructed the Consular Bureau to write a 
letter, the contents of which they described in detail, to the Consul 
General in Ottawa, although Dennis did draft a telegram to the Consul 
General.** 

It was to Assistant Secretary Huntington Wilson that Dennis drafted a 
memo, initialed also by Scott, commenting on the Mexican proposal for 
arbitration. The legal officers characterized it as “a proposition to trade 
their [Mexican] expectations for American territory,” since the adoption 
of the Mexican theory of retroactivity would involve exchanging areas 
which were admittedly American for El Chamizal. They warned that 
American citizens who were landholders would block approval of any 
transfer of territory by bringing strong pressure to bear on their Congress- 
men and Senators. Nevertheless, it was thought that the “only practicable 
solution . . . is to accept the Mexican proposition for arbitration at once.” 
They recalled that Root had had in mind Chief Justice Fitzpatrick of 
Canada as the third arbitrator, mentioning also that he was “a member of 
the Hague Court.” ?® Dennis and Scott considered it “highly desirable that 
the umpire if possible have an Anglo-Saxon legal training, and it is, of 
course, very appropriate that the umpire should come from the American 
continent.” 

But the Counsellor of the Department, Henry M. Hayt, still advised 


11 2 P. C. Jessup, ELmu Roor 112 (1938). 

18 A striking example of the procedure in question, which seems so wasteful, is to be 
found in a memo from Dennis on Sept. 13, 1911 to the Diplomatic Bureau which begins: 
“Prepare a memorandum for the Mexican Embassy.” ‘Then follow four pages of text 
which are reproduced with very few changes in the official version which was sent on 
October 6 and is printed in [1911] Forren Rex. U.S. 604-605 (1918). 

19 This merely meant that his name was among the many inscribed on the list of pos- 
sible arbitrators from which states could select ad hoc one or more persons to constitute 
an arbitral tribunal; this list, plus an “International Bureau” and a “Permanent Ad- 
ministrative Council” composed of the diplomatic representatives of the signatory states 
at The Hague, constituted the inaccurately named Permanent Court of Arbitration. 
The Bureau still exists and the diplomats once a year take their seats on chairs identified 
by the national coats of arms embroidered on the backs of the chairs. 
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Wilson that it would be preferable to try to arrange an exchange of ter- 
ritories and to sound out Mexico on such a proposal. Wilson noted that 
they had better sound out the Texas Senators first and be prepared to 
deal with protests from American landowners. 

On February 6, 1910 the Governor of Texas sent a vigorous letter to 
President Taft, asserting the interest of Texas, the city of El Paso, 
and numerous citizens in the disputed territory. He said there were some 
5,000 inhabitants of the disputed territory on which El Paso had erected 
school buildings at a cost of $140,000; that Texas and El Paso were collect- 
ing taxes upon property there valued at five million dollars; that large 
numbers of Mexican squatters were moving into the area and that the 
courts could not exercise jurisdiction because of the request made by the 
Department of Justice on the suggestion of the Department of State. When 
the Governor's letter reached the Department of State, Wilson wrote the 
Attorney General that they were giving the boundary question “immediate 
and careful consideration.” By March, Secretary Knox had decided against 
the proposed transfer of territories. In a retrospective memorandum of 
November 24, 1910, Dennis explained why: 


The primary reason why further consideration of the Mexican proposi- 
tion was dropped was that it was pronounced absolutely unacceptable 
by a delegation from the city of El Paso, composed of the Mayor, a 
representative of the property owners in the Chamizal Tract and an 
attorney, who came to the Department. Congressman Smith, of El 
Paso, vouched for the competence of these gentlemen to speak for El 
Paso. They refused to consider the proposition upon several grounds: 
(1) That the people would never assent to it; (2) That the American 
side of the Rio Grande valley near El Paso afforded all too little room 
for the development of an agricultural region tributary to the city, such 
as the city needed; (3) That to turn the island lands into Mexico would 
amount to a practical confiscation of their value; (4) That it would 
disarrange the entire irrigation project for which these lands were 
pledged in the amount of $40.00 an acre; and, finally, that they 
believed the Mexican claim to the Chamizal Tract was absolutely 
without foundation and would be so found by any competent inter- 
national tribunal, and it was, therefore, better to arbitrate the case 
and dispose of the claim in that way rather than to pay for it either in 
land or money. They, therefore, urged the speedy submission of the 
Chamizal case to arbitration. 


In view of this feeling on the part of the representatives of El Paso, 
it seemed unwise to attempt to go forward with the proposition of 
exchange, unless the Department were thoroughly convinced as to its 
advantages. It would seem that, entirely aside from the question 
of constitutionality, only in a very clear case would it be possible 
to secure the ratification of a treaty ceding a portion of the territory 
of a State over the opposition of the Senators representing that State. 
Experience which the Department had already had with the treaty 
for the Elimination of the Bancoes in the Rio Grande, which was held 
up for a long time at the instance of one of the Senators from Texas 
on account of the opposition of one of his constituents, is a case in 
point. On the other hand, it was not thought that there was such a 
clear case as would justify the Department in disregarding local 
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sentiment. Making every allowance for the uncertainty of all law suits 
and the double uncertainty of international arbitrations, and the 
tendency of an umpire “to split the difference,” as Gallatin said with 
respect to the Northeastern Boundary Arbitration (Reeves’ American 
Diplomacy), the American Commissioner on the International Bound- 
ary Commission and the Law Officer of the Department felt and feel 
reasonably confident that Mexico’s claim to the Chamizal Tract is 
entirely unfounded and would be so held by an international tribunal. 
Setting this claim aside, the consideration offered by Mexico seems 
inadequate. ... 


If it were thought that the danger of losing the Chamizal tract in an 
arbitration was sufficiently serious, it might be thought well for the 
general Government to follow the precedent in the settlement of the 
Northeastern Boundary and carry through the exchange proposed by 
Mexico, at the same time appropriating money to pay Texas and its 
citizens for the loss of San Elizario. This plan, however, would prob- 
ably find little support in Texas and much opposition elsewhere. 


Secretary Knox did decide in favor of arbitration and so informed the 
Mexican Ambassador on March 23—again in a note drafted by Dennis. 
Since the Canadian Chief Justice, Fitzpatrick, was already occupied with 
duties on a tribunal of the Permanent Court of Arbitration set up to decide 
the North Atlantic Coast Fisheries dispute between the United States and 
Great Britain, the Department of State began to canvass the availability of 
other Canadian judges. It was suggested to the Mexican Ambassador 
that each side should submit a list of three Canadian jurists, one of whom 
might serve as umpire. If the parties could not then agree upon one of 
them, the choice should be left to the Government of the Dominion of 
Canada. Mexico accepted the proposal in a note of June 9% and Knox 
promptly forwarded a draft of a treaty which the Mexicans found satis- 
factory and which was duly ratified by both parties. 

In view of recent discussions about the use of special arbitral tribunals ** 
in place of the International Court of Justice, it is interesting to note that, 
in deciding on the form of arbitration which has just been described, there 
seems to have been no reference in Departmental memoranda to the fact 
that in June 1908 the United States had concluded with Mexico a general 
Arbitration Convention.”” It provided that: 


in case no other arbitration should have been agreed upon,.. . 

[d]ifferences which may arise whether of a legal nature or relative to 
the interpretation of . . . treaties . . . and which it may not have 
been possible to settle by diplomacy . . . shall be referred to the 
Permanent Court of Arbitration established at The Hague .. . pro- 
vided that they do not affect the vital interests, the independence, or 


20 Professor Charles A. Timm’s excellent study, supra note 6, at 136, incorrectly states 
the contents of the Mexican note of June 9, 1910. 

21 E.g., Agreement for Arbitration (Compromiso) of a Controversy between the 
Argentine Republic and the Republic of Chile concerning the Region of the Beagle 
Channel, done at London, July 22, 1971, 10 ILM 1182 (1971). 

22 Signed at Washington, March 24, 1908, 35 Stat. 1997, T.S. No. 500, 2 AJIL Supr. 
300 (1908). 
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the honor of either of the contracting parties and do not prejudice the 
interests of a third party.”* 


It was this Hague procedure, as it may be called, which the United States 
at this same time agreed to adopt in the fisheries dispute with Great 
Britain, but in the Chamizal case, the existence and experience of th; 
Boundary Commission made that body a natural recourse. 

In the light of subsequent events, it is important to note that the treat’ 
providing for the arbitration of the Chamizal dispute*‘ specified in Article 3: 


The decision of the Commission whether rendered unanimously or by 
majority vote of the Commissioners and the umpire shall be final ant! 
conclusive upon both governments. 


When in accordance with the treaty the Mexican Government submittec: 
the names of three Canadian jurists, the Department of State obtained from 
the U.S. Consul General in Montreal a confidential report on each one. He 
recommended most highly Eugene LaFleur; Dennis concurred and Sec- 
retary Knox instructed him to agree upon LaFleur as the umpire. 

Despite the continuation of preparations for the arbitration, in November 
before the Senate consented to ratification of the treaty, Secretary Kuo: 
reverted to the idea of settling the dispute by an exchange of territories 
He instructed Dennis to explore the idea with the Mexican Ambassado 
and secret conferences on the point continued into January 1911, a mont} 
after the Senate acted. Meanwhile Dennis had visited the Texas Senator: 
and Congressmen to urge favorable action on the Chamizal arbitratior 
treaty; the Senate did advise and consent on December 12, 1910 and the 
President ratified on January 23, 1911. Mexico had ratified on December 
27. It is curious that on December 24, before the treaty was actually ir 
force, the Department of State and the Mexican Government asked Am- 
bassador Bryce to ascertain whether Mr. LaFleur would accept the posi- 
tion of third Commissioner. He did accept. 

We are not concerned with the legal arguments on either side in the 
arbitration nor with an analysis of the juridical basis of the award. It 
suffices to say that on June 15, 1911 the Commission handed down its 
award by a vote of two to one.*® The crucial point was the decision of 
the majority, consisting of umpire LaFleur and the Mexican Commissioner, 
that the Chamizal tract should be divided on the theory that part of it 
had been moved by avulsion and part by erosion and that the govern- 
ments should relocate the channel of 1864, which was the year of the great 
flood. Mills, the American Commissioner, dissented, chiefly on the ground 
that the Commission had no authority to divide the tract. On June 12, 
Dennis had telegraphed the Department to give it a preview of these 
points and urgently requested authority to protest on the ground that the 
division of El] Chamizal was clearly outside the terms of submission and 


28 Art, I. 

24 Convention for the Arbitration of the Chamizal Case, done at Washington, June 24, 
1910, 36 Stat. 2481, T.S. No. 555, 5 AJIL Supp. 117 (1911). 

25 [1911] Forren Rex. U.S. 573 (1918). 


434 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


on the basis of various other objections. He should not have been surprised, 
since in his memorandom of November 24, 1910, he had signaled “the 
tendency of an umpire ‘to split the difference.’ ” 28 

On June 13 the Department telegraphed its reply in terms which the 
layman might consider dishonest but which reflect normal diplomatic 
techniques. The telegram reads: 


Confidential. Your confidential June 12th. You may in your dis- 
cretion make suggestion of protest stating that your action is taken 
upon your own motion since obviously you have not had opportunity 
to consult your Government, [sic!] and that action taken by you in 
filing protest is subject to consideration by your Government. 


In a formal note to Mexico of August 24, 1911, the United States officially 
made its own the arguments of its two advocates, Commissioner Mills and 
Agent Dennis: 


For the reasons set forth by the American commissioner in his dis- 
senting opinion, and by the American agent in his suggestion of protest, 
the United States does not occept this award as valid or binding." 


The note was drafted by Dennis. But the Department of State (perhaps 
inwardly mindful of the treaty provision that a decision by majority 
vote of the Commissioners “shall be final and conclusive upon both 
governments”) was “loath to press” the view that the award was invalid 
and hoped that the issue could be adjusted by diplomatic negotiations. 
One may suppose that in Mexico there were those who recalled, by way of 
contrast to the refusal of the United States to accept the arbitral award, 
the fact that in 1902 a tribunal of the Permanent Court of Arbitration had 
decided against Mexico and in favor of the United States, the so-called 
Pious Fund case.” Mexico loyally carried out the award by paying the 
stipulated sum of $1,420,682.67 to extinguish accrued annuities, and paying 
a perpetual annuity of $43,050.99—until 1914 when payments were sus- 
pended in retaliation for the noncompliance with the Chamizal award. 

As a professor of international law, I always taught that the position 
taken by the United States, despite the various technical arguments ad- 
vanced by Dennis in its support, was a violation of its treaty obligation 
and a blot on the American record as a supporter of settlement by inter- 
national adjudication. To anticipate a later chapter in the Chamizal case, 
it is pertinent to quote here from the testimony of Edwin M. Martin, As- 
sistant Secretary of State for Inter-American Affairs, before the Senate 
Committee on Foreign Relations in 1963 as the old troublesome dispute 
neared settlement: 


The position of the United States is that of a country which entered 
into an arbitration and rejected the award. The Chamizal Arbitral 
Convention of 1910... provided that the decision, whether unanimous 
or by majority, would be “final and conclusive upon both Governments, 


28 See supra p. 432. 
27 [1911] Forren Ret. U.S. 598 at 599 (1918). 
28 J, B. Scorr, Hacue Court Reports 1 (1916). 
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and without appeal.” In all good faith the United States questioned! 
the legal basis for the decision, but our country appeared to be ix: 
default on a treaty obligation.” 


Similarly, Senator Morse told the Senate Committee on Foreign Relations 
in 1963: 


I think it was a most unfortunate thing that the United States renegec 
on the arbitration award of 1911. That is what it amounts to. I dec 
not care how you want to clothe it, we reneged. And I think it has 
done us great damage in the field of international relations.®° 


Senator Mansfield went perhaps further in saying that when it consented 
to the arbitration treaty, the Senate “pledged our good word to it... . So 
I think a question of good faith is involved here ... and 1 think that the 
word of the Senate in the agreement of 1910 is to a large extent binding on 
the Senate of the United States in 1963.” %1 

Before returning to the immediate aftermath of the 1911 award, without 
casting any aspersion on William Cullen Dennis as the able, one may say 
consecrated, legal advocate of the correctness of the U.S. stand, one finds 
here a striking example of the way in which the human factor operates in 
the solution of international disputes. When the lawyer is convinced that 
his country’s cause is just and well-founded in law, it is simply human 
nature to infer that an adverse decision is due to some flaw in the char- 
acter of the judge or to the conniving of the lawyers on the other side. 
One finds parallels within states as in the denunciations of the Supreme 
Court of the United States for its decision in the Dred Scott case or in 
Brown and many others. It may be observed that patriotic counsel for 
his government in an international forum is likely to be more passionate in 
asserting 


Then conquer we must 
For our cause it is just.... 


than is counsel for a private client in a civil lawsuit. 

Dennis sent to the Secretary of State on September 9, 1911 a Confidential 
Report in which he analyzed the personnel connected with the Chamizal 
arbitration. He began with the Presiding Commissioner, Eugene LaFleur, 
K.C., of the Canadian Bar. He wrote: 


Personally, Mr. LaFleur is a very charming man: he is a thoroughly 
intelligent man, with a very keen, analytical mind. He is a man of 
wide culture and general information, and I have no doubt a very 
learned man in municipal law. 


But, Mr. Dennis pointed out, LaFleur was ignorant when it came to the 
rules of international law. (International lawyers are prone to hold this 
view of common law lawyers, just as many of the latter think the inter- 
national lawyers are merely dreaming about a jural world which has no 


29 Hearings on the Convention with Mexico for Solution of the Problem of the Chamizal 
Before the Senate Comm. on Foreign Relations, 88th Cong., Ist Sess. 2 (1963). 
30 Id. at 48. 31 Id, at 52. 
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actual existence.) LaFleur’s most striking characteristic, Dennis thought, 
was his “mental tenacity.” He apparently began with the idea that there 
might be the third alternative of the division of the tract but seemed to be 
convinced by counsel that this was not the case since he interrupted one 
of the U.S. lawyers by saying that the point was agreed by Mexico and 
need not be argued further. Yet, in his decision he relied on this third 
alternative—not a sign of “bad faith,” wrote Dennis, but “simply an illustra- 
tion of his mental tenacity and of the inveterate habit of his mind of re- 
curring as soon as outside pressure was removed to his original idea.” 

“Mr. LaFleur is an advocate, not a judge.” He is “so intellectually 
impatient” that he kept interrupting counsel to the extent that they could 
not adequately present their arguments, Dennis continued. (Dennis 
might have been horrified by the like proclivity of the justices of the U.S. 
Supreme Court in recent decades, particularly, perhaps, the very eminent 
Mr. Justice Felix Frankfurter.) Dennis thought this impatience was perhaps 
due to LaFleur’s eagerness to escape from El Paso; (he had returned to 
his summer cottage in Maine after the decision. )” 

It was unfortunate, Dennis also thought, that Mr. White of Montreal, a 
personal friend of LaFleur’s, had been chosen as counsel by Mexico, “thus 
affording a basis for a suggestion which, however unfounded and un- 
deserved, any man of fine sensibilities would, it seems to us, have been 
most anxious to avoid.” The U.S. Consul General in Montreal had been 
instructed to make discreet and confidential inquiries about Mr. White 
and his relations with LaFleur. The Consul General’s report is cited by 
Dennis, although it seemed to cast no cloud on White’s character and 
contained glowing tributes to LaFleur. In the manner of the later curse 
of “guilt by association,” Dennis noted that White and LaFleur “have 
offices in the same building” in Montreal. No charges are made but 
Dennis refers to the report that White had done “considerable lobbying in 
the Provincial Parliament in Quebec” and that he had received a fee of 
$15,000 from Mexico as counsel in the Chamizal case. Dennis felt that 
White “knew very little and cared nothing about the Chamizal case.” 
This indeed would be the most extreme contrast to Dennis himself. 

Dennis characterized the Mexican Assistant Counsel, Seymour Thurmond, 
as “a joke.” Thurmond was an El Paso attorney who had been connected 
with the Chamizal Title and Tract Company; he received a fee of $1,000 
and “talked for two days without saying anything beyond the merest 
platitudes.” 

Sefior Casasus, the Mexican agent, was a “very accomplished and cultured 
man.” His argument was “excessively theoretical and ‘Latin American’ ”; 
it was “polished and learned, at times clever, and was admirably delivered” 


32 When in 1969 the International Court of Justice proposed a revision of Article 22 
of its Statute which would make it possible for the General Assembly of the United 
Nations to move the Court’s seat to some place other than The Hague should it be 
thought that the Court might function more effectively elsewhere, there were allegations 
in the Dutch press that all the judges owned villas on the Riviera and wanted to move 
the Court to a spot more convenient thereto! 
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but of course Dennis thought his arguments were legally unfounded. 
Casasus, who could speak and understand English perfectly, insisted on 
speaking Spanish “to assert the theoretical equality of the Spanish language 
before the Court.” How familiar that linguistic situation is in the General 
Assembly and Councils of the United Nations and in the International 
Court of Justice! 

On the whole, Dennis had a favorable impression of Sefior Puga, the 
Mexican Commissioner, whom General Mills believed to be “a straight- 
forward and conscientious man” though others did not agree. Dennis 
thought that Puga was “scarcely to be blamed for having accepted what 
the fortunes of war placed in his hands,” although he “would certainly 
have deserved very great credit” had he declined to be a party to the 
“compromise” which LaFleur expounded. 

With all the personalities discussed Dennis reported excellent personal 
relations. Indeed almost immediately after the decision, Dennis conversed 
with Puga about ways in which the Chamizal case could then be settled, 
and Puga apparently shared the view that a new treaty would be neces- 
sary, although both sides agreed that the conversation was entirely personal 
and unofficial. 

Dennis would not have wished to remind the Secretary of State at that 
stage of a memorandum given to the Secretary by the Mexican Ambassador 
on November 21, 1907. The Ambassador objected to the designation of 
Anson Mills, the American Commissioner, to serve as referee or arbitrator 
in the Chamizal case. According to the Ambassador, Mills owned lands 
in the disputed area and his brother, Hon. W. W. Mills, “executed more 
than twenty sales and transfers of lands, lying within the disputed ter- 
ritory, and executed deeds warranting the title to said lands.” One notes 
that the attorney of the Cotton Estate, mentioned above, wrote Secretary 
Root on January 13, 1908 that the resignation of Mills would be “disastrous” 
to American interests. 

Dennis himself refers to the case of England’s Chief Justice, Sir Alexander 
Cockburn, who was the British member of the famous Geneva arbitration 
tribunal which decided the American Alabama claims against Great Britain 
after the American Civil War. According to Caleb Cushing, one of the 
counsel for the United States, the moment the last word of the award had 
been spoken by the President of the tribumal, “Sir Alexander Cockbum 
snatched up his hat, and, without participating in the exchange of leave 
takings around him, without a word or sign of courteous recognition for 
any of his colleagues, rushed to the door and disappeared, in the manner 
of a criminal escaping from the dock, rather than of a judge separating, 
and that forever, from his colleagues of the Bench.” Cockburn produced a 
dissenting opinion which Cushing denounces with every pejorative adjective 
he can muster: Sir Alexander wrote in a “perverted state of passion and 
prejudice;” “he perpetrates a deed of deliberate bad faith;” he put together 
“a mass of angry, irrelevant, confused, and contradictory declamation 
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against the American Government,” and so on. It must be said that 
Cushing’s criticisms found a good deal of support in the British press." 

In 1903, Lord Alverston, another Chief Justice of England, joined the 
three arbitral judges from the United States to decide against Canada 
the disputed Alaskan boundary. The Canadians denounced him but he 
remarked: “If when any kind of arbitration is set up they dont want a 
decision based on the law and the evidence, they must not put a British 
judge on the commission.” ** 

More recently, an eminent American lawyer, the late Fred K. Nielsen, 
who, like Dennis, served as agent and counsel for the United States in 
many international arbitrations, viewed with the darkest suspicion the 
great Swiss jurist Max Huber, who decided the Palmas Island case in 
favor of the Netherlands and against the United States.” Nor did Nielsen 
ever forgive that eminent American jurist, Roscoe Pound, for joining in 
the decision adverse to the U.S. claim in the case of the Cayuga Indians 
in the British-American Claims Commission under the Treaty of 1910.** 
In both these arbitrations, the U.S. case had been presented to the tri- 
bunals by Nielsen. 

In the light of these and like instances, it should not come as a surprise 
that members of the Bench of the Permanent Court of International Justice 
and of the International Court of Justice have been suspected and vilified; 
the judge’s lot is not a happy one.*7 

It is not easy to assess the magnitude of the U.S. default as an element 
of discord in the relations between the two countries in the years since 
the Chamizal award of June 15, 191]. President Porfirio Diaz, who had 
ruled Mexico for 34 years, had resigned on May 25, while agents and 
counsel were presenting their arguments to the Commission; the hearings 
had begun in El Paso just five days before two of Madero’s adherents, 
Orozco and Villa, captured Ciudad Juarez across the river in a pitched 
battle. Madero was replaced as President by Huerta in February 1913. In 
the next month Woodrow Wilson became President of the United States 
and ushured in the period of his moralistic diplomacy. Wilson would not 
recognize Huerta or his successors and diplomatic relations between the 
two countries were suspended from 1913 to 1923. The raids of Pancho 
Villa, Pershing’s futile “hot pursuit,” and, later, the long controversy over 
the nationalization of the oil properties are only some of the many in- 
cidents which overshadow in the historical narratives the problem of 
demarcating the boundary. As the United States was about to enter World 
War I, the “Zimmerman note” contributed to Washington’s distrust of 
Carranza. 

Yet in the last two years of the Taft Administration, the Department of 
State did make repeated efforts to secure a negotiated settlement without, 
however, recognizing the validity of the arbitral award. On the other 


33 C, Cusine, THe TREATY or WASHINGTON 128, 136, 137 (1873). 

34 I Jessup, supra note 17, at 400. 

35 2 J. B. Scorr, Hacue Courr Reports (2d ser.) 83 (1932). 

36 6 UN Reports OF INTERNATIONAL ARBITRAL Awarns 173 (1955). 

87 Cf. P. C. Jessup, THE PRICE or INTERNATIONAL Justice 72-75 (1971). 
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side, the Mexican officials seemed willing to exchange their claim to 
Chamizal for some other benefit. The minds never quite met. 

Secretary of State Hughes, in a new era of friendly relations marked by 
the conclusion of two conventions providing for the reciprocal adjudication 
of the claims of citizens of each of the two countries, renewed the negotia- 
tions in 1924. But in 1925 the Mexican Government replied to his successor, 
Secretary Kellogg, by suggesting that the question of validity of the award 
be submitted to the Permanent Court of International Justice at The 
Hague. In making the proposal the Mexican Foreign Minister emphasized 
that this was a question which “deals with a portion of our territory, and 
affects our national sovereignty. Mexican public opinion has always becn 
very jealous with respect to this... .” Nevertheless, Mexico was ready to 
agree that if the Hague Court found the award invalid, as maintained by 
the United States, it would not demand that the award be carried out but 
would be willing to accept “just and equitable compensation from the 
United States.” This offer the United States declined. Secretary Kellogg 
took a “hard line” with Mexico and the quarrel over Mexican land and 
petroleum laws intensified. When Dwight Morrow was appointed Am- 
bassador in 1927, relations improved greatly. His successor, J. Reuben 
Clark, ably carried on Morrow’s initiations. 

During the early 1930s there was widespread public awareness of the 
need to find a solution to Chamizal as a calmative to growing tensions 
in the area. Violence erupted between United States and Mexican customs 
agents on Cordova Island as the American agents pursued rum-runners and 
narcotics pushers into Mexican territory. The Mexicans opened fire on the 
“Yankee Invaders,” as La Prensa described them. The Mexican press in 
general was vulnerable to the pressure of those with vested intcrests ia 
the Chamizal zone and followed a hard anti-American line editorially—a 
policy which met with favor among most Mexicans, who were wary of 
making any concessions to the United States. 

In August 1930, the U.S. and Mexican Governments simultancously 
adopted the International Boundary Commission’s recommendations for 
rectification of the Rio Grande in the El Paso area. The United States 
at that time urged a comprehensive negotiated agreement which would in- 
clude settlement of El Chamizal. Nothing came, however, of the Chamizal 
question which did not arise again until 1933, only to be sct aside then as 
a separate matter while the two governments signed a convention settling 
the “important” issues of rectification and flood prevention.” 

It is noteworthy that the Foreign Relations volumes for 1931-1932 make 
no reference to El Chamizal. All documentation on negotiations during 
those years was deleted on the basis of the Department’s Regulation 045.2 
which allows such omissions “to avoid publication of matters which would 
tend to impede current diplomatic negotiations or other business.” *° 


88 [1930] 3 Forren Rex. U.S. 545 (1945). 

39 Convention for the Rectification of the Rio Grande (Rio Bravo del Norte) in the 
El Paso-Juarez Valley, signed at México, Feb. 1, 1933, 48 Stat. 1621, T.S. No. 864, 28 
AJIL Supr. 98 (1934). 

40 [1933] 5 Forrrcn Rex, U.S, 823-24 (1952). 
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In December 1930 Ambassador Clark wrote to the Secretary of State: 
“I suppose the less the Chamizal is publicly discussed at this time the 
better.” #* Ambassador Clark has been credited with directing a turnabout 
in U.S. policy on the Chamizal through reconsideration of the acceptability 
of the 1911 award. The United States, he believed, was faced with two 
alternatives: 


... either to continue to repudiate the award and deal on that basis— 
a basis which had led us nowhere in twenty years—or to recognize 
that there was an award against us, and, while not relinquishing our 
own position regarding the award, secure from Mexico a relinquish- 
ment and transfer of her rights thereunder. 


Again, he wrote in 1931; “I may say I doubt if the Chamizal controversy can 
be adjusted at this time except by recognizing the award....” At this time 
it was Clark’s understanding that 


For the sake of a settlement of the Chamizal situation the department 
[of State] is prepared to proceed on the basis of an acceptance of the 
Award (1911) to the extent that the Chamizal Tract is of the Award 
[sic], Mexican territory, and to be so dealt with and considered in the 
proposed adjustment. 


He indicated in a telegram to the Department that the Mexican Minister 
of Foreign Affairs probably would “count on gaining Mexican support for 
the adjustment by publishing and perhaps boasting a bit over our recogni- 
tion that the Chamizal Tract is by the Award (1911) Mexican Territory.” 

There had been repeated Mexican proposals to yield El Chamizal to 
the United States in exchange for cancellation of the Mexican debt in the 
arbitral award of the Pious Fund case. By 1932 the United States proved 
amenable to this proposal, and Ambassador Clark reported the United 
States terms: 


The Mexicans transfer all their rights, titles and interest under the 
Chamizal award to us (they retaining the part of their side that is 
to go into the channel), and we release all our rights, titles and 
interest under the Pious Fund and also the accrued and unpaid 
annuities. 


A solution by trading off the Pious Fund claim was enthusiastically wel- 
comed in Washington by the Mexican Desk Officer in the Department of 
State and elsewhere, and when the two governments subsequently con- 
cluded another convention for the rectification of the Rio Grande, they 
appended to it a Protocol for the settlement of the Chamizal. 

With a settlement seemingly just around the corner, difficulties arose 
which proved to be insurmountable in the emotional atmosphere prevalent 
especially in Mexico, where popular and editorial opinion clamored 


41 For this period, material from the National Archives is supplied by Liss. supra note 
1. See also Gregory, The Chamizal Settlement—-A View from El Paso, SOUTHWESTERN 
Srupies, Texas Western College Press, Summer 1963, Vol. I, No. 2. The overall negotia- 
tions for settlement of the Mexican-United States boundary problems, with special 
reference to the use of river waters, are described in N. Hunpiey, Jn. Drvipinc THE 
WATERS——À CENTURY OF CONTROVERSY BETWEEN THE UNITED STATES AND MEXICO 
(1966). 
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loudly against a feared sellout on the Chamizal. The Mexican Foreigr 
Minister was branded a “betrayer” and subsequently resigned. The 
Mexican Government began to have doubts about benefits to be derivec 
from an exchange of El Chamizal for the Pious Fund award. And in the 
United States, Ambassador Clark began to question the legal soundness of 
that award. 

Although negotiations over El Chamizal now became deeply mired in 
political quicksand, the signing of the River Rectification Treaty on Fcb- 
ruary 1, 1933 did make one significant contribution to the eventual scttlc- 
ment some thirty years later. In negotiating the rectification trealy, the 
International Boundary Commission managed to reach agreement on an 
estimated location of the river channel in 1864, an accord which eliminated 
one of the major points of prior discord. 

Despite President Roosevelt’s Good Neighbor Policy, U.S—Mexican 
relations were severely strained during 1937-1938 when U.S. oil interests 
lobbied vigorously for strong reprisals to the enforcement of the Mexican 
petroleum laws. Mexico insisted on cession of El Chamizal in return for 
Mexican compensation for expropriated U.S. propertics. It was suggested 
that the two governments resort to arbitration, but Mexico cleverly cited 
U, S. intransigence in the case of the outstanding 1911 award as evidence of 
the futility of submitting to arbitral processes, and went so far as to con- 
sider the American action—or nonaction—on the Chamizal Award of 1911 
as valid precedent for the Mexican expropriation measures. While Mexico 
attempted to justify its actions by redirecting attention to the award itse'f, 
Secretary of State Henry Stimson renewed the proposal to exchange 
Chamizal for the Pious Fund. 

The Chamizal kettle simmered at low heat for the next several years, 
fanned often enough by complaints and inquiries from residents or 
property owners in the tract. The coming of World War II, however, 
directed attention to more urgent matters and drew both nations together 
in a common concern for hemispheric defense. Not only was attention 
deflected from Chamizal by the exigencies of the war effort, but Under 
Secretary of State Sumner Welles and Ambassador Josephus Daniels could 
not even agree whether or not to continue negotiations. The Ambassador 
argued for inclusion of the Chamizal in an adjustment of the oil matter, 
but Welles felt that the Chamizal tract should be returned only after the 
oil question had been resolved. The expropriations issue was scttled oa 
April 17, 1942,4? and fraternal relations between Mexico and the United 
States remained at a high level throughout the rest of World War H. 
President Harry Truman continued to enjoy warm relations with Mexico 
during his term in office. 

It was after this relatively long period of amicability between the two 
governments that John Foster Dulles, as President Eisenhowers Secretary 
of State, decided to remove Chamizal from the diplomatic arena altogether 
and delegate its settlement to the International Boundary Commission. The 
American Commissioner was assigned authority in all questions dealing 


426 Dept. STaTE BULL. 351 (1942). 
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with the Chamizal. A further attempt at a solution was made in 1954 
by Texas Senator Lyndon B. Johnson who declared his intention of 
creating a special commission to resolve Chamizal, but his resolution was 
killed in Congress. 

The election of John F. Kennedy to the presidency gave the Mexicans 
great hope that at last the Chamizal would be settled in a manner favorable 
to Mexico. As the proponent of the Alliance for Progress, President 
Kennedy was eager to smooth relations with Mexico as much as possible, 
and seemed determined to deal with El Chamizal. When it was decided 
that the two presidents would meet in Mexico in June 1962, the Mexicans 
were eager to have the Chamizal question included on the agenda. Prior 
diplomatic discussions did not reveal the basis for a settlement which the 
presidents could agree upon and the Department of State kept it off the 
agenda. But when President Kennedy met President Lopez Mateos, he 
easily responded to queries put to him by a Mexican official in the course 
of the meetings. The communiqué issued by both presidents on June 30, 
1962, announced that they had agreed to “instruct their executive agencies 
to recommend a complete solution to this problem which, without prejudice 
to their juridical position, takes into account the entire history of this 
tract.” #8 In a press conference on July 5, 1962, President Kennedy added 
that the Chamizal dispute “was not a matter the United States could con- 
tinue to treat with indifference.” * He revealed the key to a sensible 
adjustment of an issue of this kind; it was “without prejudice to their 
juridical position.” Mexico did not have to abandon its proper high- 
principled stand in favor of the sanctity of an arbitral award, and the 
United States did not have to “eat crow.” As Secretary of State Rusk 
later said in his letter to the President recommending approval of the 
treaty: 

The major reasons for sanguine expectations in the negotiation were 
the willingness of the two Governments to accept a reservation of 
juridical positions, and the concern of both that a settlement have as 
little adverse effect as possible on the two local communities so 
vitally involved. These proved to be the key to the settlement. 

Thomas C. Mann, whose efforts as Assistant Secretary of State and as 
U.S. Ambassador to Mexico were largely responsible for the finally success- 
ful outcome of the negotiations, told a House Sub-committee on Inter- 
American Affairs on February 27, 1964: 


[This settlement] takes away from the Communists in Mexico their 
most effective propaganda argument against the United States, that 
we don’t live up to our treaties, that we not only took roughly half of 
Mexico in 1848, but we are welching on a 437-acre tract of land that 
was awarded by arbitration. 


It also puts us in a consistent position. I feel very strongly about this 
myself, If we are going to insist that other countries live up to their 


48 47 Dept. State Buu. 135 at 137 (1962). 44 New York Times, July 6, 1962. 

48 Hearings before the Subcomm. on Inter-American Affairs of the Comm. on Foreign 
Affairs of the House of Representatives, 88th Cong., 2nd Sess. on S. 2394, Feb. 26 and 
27, 1964, at 54 (1964). 
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treaty obligations, I think we must live up to ours. We have a lot 
to gain by a respect for agreements and respect for our treaty obliga- 
tions while we are insisting that other nations live up to theirs.** 


There is no better exposition of the sanction of reciprocity or reciprocal 
action not only for treaty observance but also for rules of international law 
in general. The superpatriots and the “realists,” in seeking to justify illegal 
acts of their own government, merely supply to our adversaries arguments 
with which to reject our protests against their illegalities. International 
law (and sound diplomacy) have as a basic norm the ancient precept “Do 
as you'd be done by.” 

President Kennedy announced on July 18, 1963: 


I have approved the recommendations for a complete solution to the 
Chamizal border problem contained in a Memorandum of the Depart- 
ment of State and of the Ministry of Foreign Relations of Mexico 
dated July 17, 1963. I am pleased to note that President Lopcz 
Mateos has approved the Memorandum. The Memorandum proposes 
the resolution of this long-standing dispute by giving effect in today’s 
circumstances to the 1911 international arbitration award. 


It is gratifying to be able to approve a proposed settlement of the 
Chamizal dispute and thus bring closer to a successful conclusion the 
constructive efforts of President Taft and all the other American 
Presidents since him who have sought to resolve this complex problem 
on a mutually satisfactory basis. I believe the solution which has been 
recommended to me will make a significant contribution to relations 
between the United States and Mexico and will contribute to the 
welfare and orderly development of El Paso, Texas, and Ciudad 
Juarez, Chihuahua. 


The Department of State will now undertake negotiations with the 
Government of Mexico looking to the early conclusion of a convention 
to carry out the recommendations in the Memorandum.‘* 


Negotiations are all very well and very necessary, but if they are di- 
rected toward drafting a treaty, the State Department has to keep a wary 
eye on its “colleagues” on the Hill. In negotiating a settlement of the 
Chamizal dispute, the Department enlisted the support of Texas Senators 
and Congressmen, not all, but important among them was Senator Lyndon 
B. Johnson who as President later signed the treaty. There was, moreover, 
a channel which eventually facilitated the smooth flow of the settlement 
through both Houses of Congress. (Both Houses were involved because, 
in addition to the necessity for the Senate’s advice and consent to ratification 
of the treaty, legislation was needed to carry into effect some of the 
provisions on relocation in the treaty.) The congressional channel was the 
Mexican—United States Interparliamentary Group. This helpful, bilateral 
offspring of the theme of the Interparliamentary Union, which has been 
functioning since 1899, was authorized by a Joint Resolution of the 
Congress approved April 9, 1960,4: following like action by the Mexican 
Congress in the preceding year. The Group, in its United States com- 


48 Ibid., 40. 47 AQ Dept. State BULL. 199 (1963). 
48 Act of April 9. 1960, Pub. L. No. 86-420, 74 Stat. 40. 
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ponent, consists of twelve Senators and twelve Members of the House. It 
first met in Guadalajara, Mexico, in February 1961 and has met each 
year since. 

Although neither the reports of the meetings by the Senate or the 
House Delegations contain any detailed indication of discussions of the 
Chamizal dispute, Senator Mike Mansfield, as Chairman of the Senate 
Group at the Ninth Meeting (1969), reported to the Senate: 


Even if it is not possible to measure precisely the role of the inter- 
parliamentary meetings in the general growth in Mexican-United 
States amity, it is clear that these meetings have been a significant 
factor in unlocking certain stubborn difficulties between the two 
nations. A case in point is the problem of the Chamizal. The effort 
of the two Governments to negotiate a solution to this territorial dispute 
on the Rio Grande had been stalled for decades when the matter came 
up for consideration in the Mexico-United States Interparliamentary 
Group. In my judgment, the careful consideration which was given to 
the question by the legislators helped to create the climate in which it 
became possible for the diplomatic agents of both nations to break 
through the impasse. By defusing the emotional elements in the 
Chamizal issue, in short, the parliamentary discussions set the stage 
for the negotiation of a final treaty of settlement.*® 


Senator Mansfield recalled that the Chamizal was discussed at least 
informally, and probably formally, in the 1963 meeting and perhaps in 
1962 as well. The 1962 meeting was held in Washington in May just 
before President Kennedy’s meeting with President Lopez Mateos; in 
anticipation of that summit conference the Group perhaps speculated in- 
formally on the questions the Presidents would discuss and exchange of 
views undoubtedly continued among members of the two groups. 

The Convention for the Solution of the Problem of the Chamizal was 
signed at Mexico City on August 29, 1963 °° and essentially provided for 
the terms of settlement approved by the two presidents earlier on: (1) 
relocation of the channel of the Rio Grande in the El Paso—Juarez sector, 
(2) establishment of the centerline of the new channel as the international 
boundary, and (3) a transfer of lands between the two countries with the 
United States turning over a total of 437 acres of the Chamizal to Mexico.™ 

The Senate gave its advice and consent on December 17, voting 79-1,5? 
Senator Tower of Texas casting the lone negative vote on the ground that 
the territory in question could not be ceded to a foreign nation without 
the concurrence of the Legislature of the State of Texas. Three days later 
the U.S. instruments of ratification were signed by President Johnson, and 
one week after that the Mexican Senate unanimously ratified the conven- 


49 Senator Mike Mansfield, Mexico-United States Interparliamentary Group, Report 
of the Senate Delegation on the Ninth Meeting, held at Aguascalientes, Mexico, April, 
1969, Comm. on Foreign Relations Doc., p. iv, July 24, 1969. 

50 15 UST 21, TIAS No. 5515, 505 UNTS 185, 58 AJIL 336 (1964). 

51 Tt is a measure of the skill with which the final settlement was reached that it was 
supported by El Paso interests, which indeed received reasonable indemnification. 

52 109 Cone. Rec, 24873 (1963). 
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tion. On January 14, 1964 the convention was brought into force by the ex- 
change of instruments of ratification. 

The momentum provided by a successful settlement of El Chamizal 
after a half a century of irksome wrangling gave impetus to Presidents 
Nixon and Diaz Ordaz who, at their meeting in August 1970, agreed upor 
“the basic principles to adjust all pending boundary differences . . . and to 
avoid future boundary problems.” 5 A treaty embodying those principle: 
was signed the following November.’ The Scnate gave its advice anc 
consent to ratification on November 29, 1971 and the Mexican Senate tool. 
similar action one month later. Instruments of ratification were exchangec 
on April 18, 1972, at which time the treaty entered into force." 

Under the terms of the treaty, the two governments not only agreed or 
the settlement of all existing territorial differences, they also agreed to thc 
restoration and maintenance of the Rio Grande and the Colorado Rive! 
as the international boundary between the two states and to procedures tc 
guard against any future loss of territory by either country. Extending 
the spirit of cooperation even further, the treaty establishes maritimc 
boundaries between the United States and Mexico in the Pacific Ocean and 
the Gulf of Mexico. 

Chamizal was untangled and finally settled by a happy cooperation be- 
tween the Executive and the Sonate. In these days of conflict between the 
two branches of our government one may say of the Chamizal negotiations 
as Dido said to Aeneas “Haec olim meminisse juvabit.” On March 1, 1973, 
Senators Cranston and Taft presented five resolutions designed to increase 
the usefulness and the use of the International Court of Justice. The 
Senators listed a group of territorial disputes which the United States 
could agree to submit to the Court. S. Res. 74 resolves 


That it is the sense of the Senate that the President is requested to 
direct the Secretary of State forthwith to seek to submit to the Inter- 
national Court of Justice for binding decisions as many as possible of 
the approximately 28 territorial disputes involving our country and a 
number of our close allies over desolate and largely uninhabited islands 
in the Caribbean Sea and the Pacific Ocean.** 


Just as the tiny Palmas Island was the inconsequential area which the 
United States and the Netherlands submitted to the decision of a tribunal 
of the Permanent Court of Arbitration," so many of the islets listed by the 
Senators are inconsequential in themselves. But the resolution offers a 
consequential opportunity for renewed cooperation in international affairs 
between the President and the Senate. 


53 63 DEPT. State Butt. 298 (1970). 

54 Treaty to Resolve Pending Boundary Differences and Maintain the Rio Grande and 
Colorado River as the International Boundary, signed at Mexico City, Nov. 29, 1970. 
TIAS No. 7313. 55 66 DEPT. STATE BuLL. 679 (1972). 

56 119 Conc. Rec. $3760. 5722 AJIL 735, 867 (1928). 


Tue ADMISSION oF JupcEs Ap Hoc IN ADVISORY PROCEEDINGS: 
SOME REFLECTIONS IN THE LIGHT oF THE NAMIBIA CASE 


By Michla Pomerance * 


In the Namibia case, the International Court of Justice for the first time 
in its history received an application for the appointment of a judge ad hoc 
in advisory proceedings. The application was made by South Africa on the 
basis of Article 83 of the Rules of Court which provides for the possibility of 
seating judges ad hoc in advisory procedings involving “a legal question 
actually pending between two or more States.” ? No state or international 
organization entitled to appear before the Court opposed the South African 
request, and no state other than South Africa submitted an application 
for a judge ad hoc. After an oral hearing (held in camera over strong 
South African protests*) in which only South Africa presented argument,* 
the Court, in its Order of January 29, 1971,5 decided, by a vote of 10 to 5, 
to reject South Africa’s application. The Court offered no explanation for 
its decision at the time.* Of the five dissenting judges, only Judges 


® The Hebrew University of Jerusalem. 

1 Legal Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970), 
Advisory Opinion [1971] ICJ Rer. 16. (Hereinafter cited as Namibia Opinion.) For 
a succinct summary and analysis of the opinion, see Lissitzyn, International Law and 
the Advisory Opinion on Namibia, 11 Cotumeta J. or TRANSNATIONAL L. 50 (1972). 
For a consideration of the Namibia opinion in the general setting of the South West 
Africa controversy, see SLONIM, SOUTH WEST AFRICA AND THE UNITED NATIONS: AN 
INTERNATIONAL MANDATE IN Dispure, Chap. XII (1972). 

2 For the text of the South African application, see Legal Consequences for States of 
the Continued Presence of South Africa in Namibia (South West Africa) notwith- 
standing Security Council Resolution 276 (1970), ICJ 2 Pleadings 641. (Hereinafter 
cited as Namibia Pleadings, ) 

The numeration of the Rules of Court referred to throughout follows that of the 
1946 Rules, which were in force at the time the Namibia Opinion was rendered. The 
wording of the relevant provisions was retained intact in the amended Rules adopted 
in May 1972 (67 AJIL 195 (1973)). 

$ For the South African protest, see Namibia Pleadings, 665, 666-67. The text of 
the hearing appears at ibid., 3-23. After delivery of the Court Order rejecting the 
South African application, the record of the hearing was made public. Namibia 
Opinion, 19; and cf. the criticism by Judge Fitzmaurice, ibid., 312, n. 13. 

4 The representatives of India, the Netherlands, Nigeria, and the United States also 
attended the session but did not request to be heard. 

5 [1971] ICJ Rer. 12. 

6 Cf. the very different procedure adopted by the PCJ in the Austro-German Customs 
Régime and Danzig Legislative Decrees cases. PCIJ, ser. A/B, No. 41, at 40-41 and 
88-91; No. 65, at 44 and 69-71. In both cases the Orders were accompanied by state- 
ments of reasons, although in the former case, while the Order was deposited in the 
Court’s archives on the day of its delivery, it was not transmitted to the governments 
concerned until delivery of the advisory opinion. 
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Onyeama and Dillard appended to the Order the reasons for their dissent. 
The remaining dissenting judges (and, by implication, the Court itself) 
feared that early disclosure of the reasons for their stands entailed the 
risk of prejudging substantive questions in the case? (As will be scen 
below, Judges Onyeama and Dillard had no cause to entertain simila” 
fears.) With the delivery of the opinion, however, all five dissenting 
judges voiced strong criticism of the Court’s refusal to admit a Soutl 
African judge ad hoc.’ 

Although it is clear that the participation of a South African judge ad hoc 
in this case would have had little or no effect on the ultimate outcome,® the 
issues raised by the South African application are significant. Numerous 
complex questions of interpretation of the Statute and Rules of the ICJ. 
which heretofore had seemed to be only of theoretical interest, now as- 
sumed major import. Furthermore, the handling of the question of the 
judge ad hoc sheds considerable light on the Court’s view of its advisory 
function and of its status as the principal judicial organ of the United 
Nations.*° 


THe PCI] Experience 


Unlike the ICJ, its predecessor, the Permanent Court of International 
Justice (PCIJ), had extensive experience with the issue of judges ad hoc in 
advisory proceedings. As part of a general process of assimilating the 
advisory to the contentious procedure, the Court had in 1927 provided in 
its Rules for the application of Article 31 of the Statute (relating to 
judges ad hoc) to those advisory proceedings in which the question related 
to an existing interstate dispute.1 Underlying this new provision in the 


7See the joint dissenting declaration of Judges Fitzmaurice, Gros, and Petrén, 
[1971] ICJ Rer. 13-14; and the separate opinion of Judge Dillard, Namibia Opinion, 
152, For a discussion of the substantive questions which might have been affected 
in the case, see the section on the South African arguments infra. 

8 See Namibia Opinion, 128-30 (Petrén); 139-41 (Onyeama); 152-53 (Dillard); 
308-16 (Fitzmaurice); and 324-31 (Gros). 

It is noteworthy to contrast the 10 to 5 vote on the judge ad hoc question with the 13 
to 2 vote on the issue of South Africa’s continued presence in Namibia and the 11 to 
4 vote on the legal consequences for other states of South Africa’s presence in the 
territory. 

9 This is in contrast with the Austro-German Customs Régime case in the period of 
the PCIJ, where the vote on the substantive question was 8 to 7. Had Austria’s 
application for a judge ad hoc been accepted—acceptance of the Czechoslovakian 
application was not endorsed by any of the judges—the vote would probably have 
been evenly divided (8 to 8), and, with the casting vote of the President (a 
member of the minority of seven), 9 to 8 in favor of the Austrian position. 

10 For a general discussion of the Courts view of its advisory function, see 
M. PoMERANCE, THE ADVISORY FUNCTION OF THE INTERNATIONAL COURT IN THE LEAGUZ 
AND UN Eras, Chap. V (1973). See also K. J. Kerru, THE EXTENT OF THE ADVISORY 
JURISDICTION OF THE INTERNATIONAL COURT OF JusricE (1971). 

11 A new paragraph was added to Art. 71 of the 1926 Rules of Court. The original 
draft of the PCIJ Statute contained an article on advisory opinions under whose terms 
judges ad hoc would have been admitted in advisory proceedings in which the question 
“forms the subject of an existing dispute;” but in the course of the drafting process 
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Rules were the differentiation between two categories of advisory opinions 
and the conviction that states, whether they be litigants in contentious 
proceedings or “quasi-litigants” in advisory proceedings, are entitled to 
similar sensitivity to their interests.’ 

In most cases application of the provision raised no difficulty. Out of 
thirteen advisory proceedings conducted from 1928 on, judges ad hoc sat 
in six; ° and in an additional case the right to appoint judges ad hoc was 
wavied by the states concerned.'* Requests for the appointment of judges 
ad hoc were, however, rejected in two cases: the Austro-German Customs 
Régime ™ and Danzig Legislative Decrees.* In the first case, the relation- 
ship of the question to an existing dispute was uncontroverted, but the 
Court deemed each of the two states applying for a judge ad hoc, Austria 
and Czechoslovakia, to be a party “in the same interest” as a state already 
represented on the Bench.” In the Danzig Legislative Decrees case, on 
the other hand, the grounds for refusal of a judge ad hoc to Danzig were 





the entire article was suppressed. In 1926 the Court turned down a proposal by 
President Huber to allow ad hoc judges in quasi-contentious advisory proceedings, 
primarily because of hesitations as to the constitutionality of such a rule. The Court’s 
reversal in 1927 was probably attributable mainly to the peculiar difficulties presented 
by the Danube Commission case in 1927. For a summary of the developments 
leading up to the acceptance of judges ad hoc in advisory cases, see the arguments 
of the agent of Danzig in the Danzig Legislative Decrees case, PCIJ, ser. C, No. 77, 
at 176-78; and Hupson, THe PERMANENT Court or INTERNATIONAL Justice, 1920- 
1942, at 504-05 (1943). 

On the assimilation of advisory to contentious procedure in the PCI] period, see 
Goodrich, The Nature of the Advisory Opinions of the Permanent Court of International 
Justice, 32 AJIL 738 (1938); Hupson, Chap. XXII; and PoMERaNcE, supra note 10, 
Chap. I. 

12 As stated by the Committee of Three set up to study the question of the judge 
ad hoc: “Where there are in fact contending parties, the difference between contentious 
cases and advisory cases in only nominal.” PCI, ser. E., No. 4, at 76. The differentia- 
tion between two categories of opinions traces back to the “dispute-question” distinction 
referred to in Art. 14 of the League Covenant. ‘That distinction, though it was 
originally intended to be in the nature of a “whole-part” distinction, i.e., the whole dis- 
pute as against a question related to the dispute, came in practice to be viewed as a 
“dispute-non-dispute” distinction, i.e., a dispute as against a question unrelated to a 
dispute. See PoMERANCE, supra note 10, Chap. I, n. 23. 

18 Jurisdiction of the Courts of Danzig, Greco-Bulgarian Communities, Railway 
Traffic between Lithuania and Poland, Polish War Vessels in Danzig, Polish Nationals 
in Danzig, and Caphandaris-Mollof Agreement cases. 

14In the Greco-Turkish Agreement case, Greece and Turkey waived the right. 
See PCI], ser. E, No. 5, at 262. 

15 PCIJ, ser. A/B, No. 41, at 88-91. 

16 Ibid., No. 65, at 69-71. In the case of Minority Schools in Albania, the Albanian 
Government apparently did not apply for a judge ad hoc, but the Court offered the 
view that the question did not relate to an existing dispute and that Rule 71(2) was 
therefore inapplicable. Ibid., No. 64, at 6. 

17 The Court held that “all governments which, in the proceedings before the Court 
come to the same conclusion, must be held to be in the same interest.” Ibid., No. 4l, 
at 89, Five judges would have granted the Austrian request for a judge ad hoc 
on the ground that, since only Austria’s obligations were at issue, Germany could 
not be reckoned a “party” to the dispute in the case. Ibid., 91. 
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similar to those adduced by the Court in the Namibia case, viz., the non- 
existence of any interstate dispute. (The dispute in the PCIJ case was 
primarily an intrastate one, between Danzig’s majority National Socialist 
party and three minority parties.) Indeed, the precedential value of this 
PCI] case was to be a point of debate in the Namibia opinion between the 
Court and the dissenting judges. 


Tue GOVERNING PROVISIONS 


The provisions of the ICJ Statute and Rules around which the discussions 
on the issue of the judge ad hoc revolved in the Namibia case were the 
following. 


Article 68 of the ICJ Statute 


In the exercise of its advisory functions the Court shall further be 
guided by the provisions of the present Statute which apply in con- 
tentious cases to the extent to which it recognizes them to be ap- 
plicable. 


Article 82(1) of the 1946 Rules +8 


In proceedings in regard to advisory opinions, the Court shall, in ad- 
dition to the provisions of Article 96 of the Charter and Chapter IV 
of the Statute, apply the provisions of the Articles which follow. It 
shall also be guided by the provisions of these Rules which apply in 
contentious cases to the extent to which it recognizes them to be 
applicable; for this purpose it shall above all [in French: “avant tout”] 
consider whether the request for the advisory opinion relates to a 
legal question actually pending between two or more States. 


Article 83 of the 1946 Rules +° 


If the advisory opinion is requested upon a legal question actually 
pending between two or more States, Article 31 of the Statute [on 
judges ad hoc] shall apply, as also the provisions of these Rules 
concerning the application of that Article. 


Tue SOUTH AFRICAN ARGUMENTS 


South Africa premised its claim to a judge ad hoc on the proposition that 
the proceedings in the Namibia case, “although advisory in form, are 
quasi-contentious in substance;” so that Rule 83 was fully applicable. 2° To 
sustain this assertion South Africa presented, in essence, two alternative 
and cumulative arguments, both of which had considerable force. 

The first took as its starting point the Court’s 1962 affirmation that an 
interstate dispute (between Ethiopia and Liberia, on the one hand, and 
South Africa, on the other) existed, and that this dispute, although identical 
in content with the dispute between the UN and South Africa, was 


18 Art, 87(1) of the 1972 Rules. 19 Art. 89 of the 1972 Rules. 

20 Namibia 2 Pleadings, 21, 23. For South Africa’s arguments on its judge ad hoc 
application, see ibid., 5-23; and see also its arguments on the existence of a dispute, 
1, ibid., 443-47, and 2, ibid., 154-55, 185-87, 221-27, and 566-67. 
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separate and distinct from it.2 Underlying the Court’s ruling, South Africa 
contended, was the principle that differences of opinion, even if manifested 
exclusively within the fora of international organizations, may be viewed 
as interstate disputes. Applying this principle (whose validity South Africa, 
for its part, contested in 1962 and continued to contest in 1970-71) to the 
Namibia case, South Africa concluded that the dispute in the Namibia 
proceedings was to be seen, first of all, as a continuation of the dispute 
which engaged the Court in the 1960’s. Those questions which were at 
issue in the South West Africa litigation—e.g., whether the mandate con- 
tinued in force, whether the General Assembly succeeded to the relevant 
supervisory powers of the League, and whether apartheid violated the 
welfare clause of the mandate—-were again at issue in the Namibia case, 
since they formed part of the overall question of the validity of the As- 
sembly’s purported termination of the mandate. (And the 1966 judgment, 
which had not touched on the merits, had left the relevant questions still 
unresolved and “pending” between states.) Furthermore, the interstate 
dispute within the UN had broadened since 1966 to embrace many new 
issues pertaining to the validity and effect of resolutions of the General 
Assembly and the Security Council relative to the revocation of the man- 
date, and these now fell to be pronounced upon by the Court. In a word, if 
the majority view in 1962 were accepted, then the request in the Namibia 
case was to be seen as a fortiori involving an existing interstate dispute. 
Alternatively (and additionally), South Africa argued that, even adopting 
the minority view in 1962 (for which South Africa had itself contended )— 
viz., that no separate interstate dispute existed in 1962 between South 
Africa and the then-Applicants, the latter having acted merely as agents 
for the UN—the Namibia request nevertheless related to an interstate 
dispute, because since 1960, and especially since 1966, the pertinent inter- 
state differences had manifested themselves outside the organizational 
confines of the UN and had, as it were, spilled over into the direct inter- 
state level. Between 1960 and 1966, “a number of vital issues which are 
disputed in the United Nations were embodied in formal pleadings before 
the Court in contentious proceedings between States.” ?? After 1966, UN 
resolutions on the purported termination of South Africa’s mandate over 
South West Africa and on the unlawfulness of South Africa’s presence in 
the territory gave rise to “controversies on the direct practical inter-State 
level”? South Africa cited, in particular, bilateral exchanges in the 
matter of diplomatic and consular representation and the opposition of 
states to South Africa’s accession on behalf of South West Africa to the 
Montreux Telecommunications Convention of 1965. Thus, even if in 1960 
no interstate dispute existed with respect to South West Africa, the matter 


21 See [1962] IC] Rer, 345. (The Court’s remarks were made in the context of 
rebutting South Africa’s fourth preliminary objection.) And cf. also the separate 
opinions of Judges Bustamante and Jessup, ibid., 381 and 436. 

22 Namibia 2 Pleadings, 17. 23 Ibid. 
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had by 1970 “gone very very much further,” #4 and must be seen as involving 
an existing interstate dispute. 

Having established to its satisfaction the quasi-contentious nature of the 
request, South Africa attempted to show that the language of Rule 83 fully 
supported its claim to a judge ad hoc. The term “legal question actually 
pending” was certainly not narrower than the term “dispute” employed in 
the PCIJ instruments. (If anything, the legal literature supported a 
broader interpretation of the term.)?> And “pending” was to be understood 
in the ordinary dictionary sense of “unresolved,” rather than “pending 
before a tribunal.” ° Legal questions *” “actually pending” between states 
were involved in the Namibia case, South Africa claimed, both on a broad 
and a narrow reading of the scope of the question before the Court. On 
the broad view of the scope of the question (which South Africa sup- 
ported),?* the Court, before tracing the “legal consequences” of South 
Africa’s continued presence in Namibia, was obliged to examine, rather 
than assume, the validity of the relevant UN resolutions (and especially 
General Assembly resolution 2145 on the termination of the mandate). The 
pending legal questions would then, according to South Africa, include 
all the legal and factual issues embraced in the litigation of the 1960's as 
well as the post-1966 points of controversy relating to the purported termi- 
nation of the mandate. But even on the basis of a narrow interpretation of 
the question, which would have the Court accept the validity of the relevant 
UN resolutions as given and confine the Court to the matter of “legal 
consequences,” ® Rule 83 would still be applicable, since “several of the 


24 Ibid., 8. 

25 Tbid., 20, citing 2 RosennE, Tue Law AND PRACTICE oF THE INTERNATIONAL 
Count, 730 (1965). 

26 Namibia 2 Pleadings, 18-21. Cf. President Huber’s 1926 proposal to the PCIJ 
to admit judges ad hoc where the advisory opinion concerned proceedings “pending 
before the Council of the League of Nations or before some arbitration or conciliation 
tribunal.” PCI, ser. D, No. 2 (Add.), at 253-54, This criterion was not ex- 
plicitly adopted in 1927, nor in the subsequent revision of the PCIJ Rules, although 
it was apparently implied. The relevant discussions surrounding adoption of the ICJ 
Rules in 1946 were never made public. In any case, adoption of the “Huber criterion” 
for the interpretation of “pending” would not exclude the applicability of Rule 83 
to the Namibia case, since the matter could be deemed to be “pending” before the 
Security Council. 

2? The affirmation that the questions before the Court were “legal” ones within 
the terms of Rule 83 conflicted with South Africa’s contention in its Written Statement 
that the Court should decline to give an opinion because of the strong political back- 
ground and predominantly factual aspects of the request. See Namibia 1 Pleadings, 
425-42, and 447-50. To get around this apparent inconsistency, Mr. de Villiers 
argued, in effect, as follows: If the Court agrees with South Africa that the question 
is predominantly political and/or factual, then it must refuse to proceed with the case; 
but if the question is presumed to be “legal” for the purposes of Art. 96(1) of the 
Charter, it must also be “legal” for the purposes of Rule 83. 2 ibid., 18-19. And ef. 
the dissenting opinion of Judge Fitzmaurice, Namibia Opinion, 309. 

28 See Namibia 2 Pleadings, 175-84. 

20 See, e.g., the Written Statements of the Secretary-General, ibid., 75-77; and 
India, ibid., 830-37. Taken as a whole, the pre-request history tended to support 
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practical differences . . . , particularly those that have manifested themselves 
in the direct inter-State relationships, operate exactly in the field of legal 
consequences.” 8° 

Between which states were the legal questions “actually pending”? On 
this point South Africa offered three suggestions in the course of the 
pleadings. There was a dispute, it was said, “between South Africa and 
a number of member States of the United Nations consisting probably of 
all those which voted in favor of General Assembly resolution 2145 
(XXI). At another point it was suggested that a dispute also existed 
between South Africa and the forty states (mostly Afro-Asian) that initiated 
the Security Council meeting on Namibia in March 1969.22 And finally, 
there were said to be questions “still pending between the States which 
were the real parties to the [1960] proceedings: South Africa and the 
members of the Organization for African Unity.” 33 

The argument that the Court possessed “residual discretion” under 
Article 63 of the Statute to allow the seating of a judge ad hoc even in the 
absence of a “legal question actually pending between two or more States” 
was not one presented by South Africa. South Africa claimed that the 
quasi-contentious nature of the case entitled it to seat a judge ad hoc as a 
matter of right®* That the issue of “residual discretion” was subsequently 
raised by members of the Court had much to do with the fact that the as- 
sertion of the existence of a dispute touched more than the issue of the judge 
ad hoc alone. It formed one of the bases for South Africa’s contention 
that the resolution containing the request (Security Council resolution 284) 
as well as some of the pertinent substantive resolutions were formally in- 
valid. The formal invalidity of the requesting resolution was premised, 
inter alia, on the argument that, by failing to invite South Africa to par- 
ticipate in the discussions preceding adoption of the resolution, the Security 
Council had violated the terms of Article 32 of the Charter, by which 
“Any Member of the United Nations which is not a member of the Security 
Council... , if it is a party to a dispute under consideration by the Security 
Council, shall be invited to participate, without vote, in the discussion re- 
lating to the dispute.” ** The invalidity of some of the substantive resolu- 





the narrow interpretation of the scope of the question. (See PoMERANCE, supra 
note 10, Chap. III; and see the Written Statement of the United States, Namibia 1 
Pleadings, 852-54,) Nevertheless, there were inconsistencies in the record; and most 
states participating in the pleadings did, in fact, discuss the validity of mandate revoca- 
tion; some, even while protesting that it was unnecessary or improper to do so. 
See, e.g., the Written Statement of India, ibid., 830-42, The representative of the 
Secretary-General retreated in the course of the oral proceedings from his earlier 
rigid insistence on attributing a narrow scope to the question. 2 ibid., 31 and 484. 

80 Ibid., 21. 31} ibid., 417. 

32 Ibid., 447. 83 2 ibid., 17. 

34 This is in contrast with the arguments of Danzig in the Danzig Legislative Decrees 
case, in which it acknowledged the absence of any interstate dispute in the case and 
the consequent inapplicability of the relevant provision of the Rules, and rested its 
plea for a judge ad hoc solely on the Court’s discretion. PCIJ, ser. C, No. 77, at 
171-79. 35 Namibia 1 Pleadings, 421-42. 
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tions in the case (including resolution 276, mentioned in the Request) was 
premised additionally on the alleged nonfulfillment of the proviso in Article 
27(3) of the Charter for the mandatory abstention of parties to a dispute. 
Had the terms of the proviso been met, South Africa asserted, thirteen of 
the Security Council members (all the states which voted in favor of 
General Assembly resolution 2145 [XXI]) would have had to abstain, thus 
preventing the adoption of any valid resolution.** 

Here, then, was a dilemma for the Court. South Africa’s arguments for 
seating a judge ad hoc were undoubtedly powerful ones, particularly in 
view of the Court’s own pronouncement in 1962.37 However, an affirmative 
response to the South African application might well compromise the 
Court’s authority to render any opinion in the case. The Court, un- 
doubtedly anxious to be delivered from the state of “august indolence”*$ 
to which it had been involuntarily confined, could hardly relish the thought 
of finding itself without a valid request after all. Moreover, the last 
thing a court which was being offered the opportunity to vindicate itself 
and “redeem its impaired image” ° would wish to do would be to squander 
that opportunity, and, in the process, besmirch its image yet further by 
casting doubt on the formal validity of the requesting organ’s resolutions. 

This dilemma was not in fact a totally inescapable one. Several alter- 
natives remained open for the Court had it wished to acknowledge South 
Africa’s very direct interest in the case and to grant the application for a 
judge ad hoc. It might have adopted a (possibly sophistic) distinction 
between a “legal question actually pending” for the purposes of the Couri 
and a “dispute” before the Security Council, so that affirmation of the ex- 
istence of the former would have no bearing on the latter.*® Or it might 
have approved the South African application on the basis of a discretionary 
power derived from Article 68 of the Statute, while at the same time leaving 
to one side (or even reaching a negative decision on) the question of legal 
pendency under Rule 83. As will be seen below, these alternatives were 
urged by some of the members of the Court, but in the event the Court 
chose neither of them. Nor did the Court hold full hearings on the 
preliminary question of the existence of a dispute or legal pendency, al- 


36 Ibid., 417-18. The mandatory abstention argument was not (as the Court 
appears, erroneously, to have assumed, Namibia Opinion, 22) raised by South Africa 
as a challenge to the validity of the requesting resolution. On the other hand, the 
issue of voluntary abstention (of permanent Security Council members) was invoked 
with respect to both the requesting and substantive resolutions. Namibia 1 Pleadings, 
403-17. 

37 Note the difficulties obviously experienced by the representative of the Secretary- 
General and the representative of Finland in their attempts to explain away the 1962 
precedent. 2 ibid., 43 and 70. 

38 The term is borrowed from Claude, States and the World Court: The Politics of 
Neglect, 11 Veoma J. or Int. L. 344 (1971). 

89 See the remarks of the representative of Nepal in the Secretary Council, UN Doc. 
S/PV. 1550, July 29, 1970, at 38—40. 

40 The argument of Judge Gros appears to follow these lines. See Namibia Opinion, 
328-29; and see text at n. 74; infra. 
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though it is arguable (and was in fact argued by two of the judges)“ that 
the special circumstances of the Namibia case called for just such a pre- 
liminary procedure. 


Tue MAJORITY AND CONCURRING OPINIONS 


As noted, the Court appended no statement of reasons to its Order 
denying South Africa the right to seat a judge ad hoc. But since Rule 83 
was deemed inapplicable, it was clear that the Court had determined at 
the outset that the request was not upon a “legal question actually pending 
between two or more States.” In the opinion, the Court confirmed and 
explained this finding: *? 


It is not the purpose of the request to obtain the assistance of the 
Court in the exercise of the Security Council’s functions relating to 
the pacific settlement of a dispute pending before it between two or 
more States. The request is put forward by a United Nations organ 
with reference to its own decisions and it seeks legal advice from the 
Court on the consequences and implications of these decisions. . . . 
The fact that, in the course of its reasoning, and in order to answer the 
question submitted to it, the Court may have to pronounce on legal 
issues upon which radically divergent views exist between South 
Africa and the United Nations, does not convert the present case into 
a dispute nor bring it within the compass of Articles 82 and 83 of the 
Rules of Court. A similar position existed in the three previous ad- 
vey proceedings concerning South West Africa: in none of them did 
South Africa claim that there was a dispute, nor did the Court feel it 
necessary to apply the Rules of Court concerning “a legal question 
actually pending between two or more States.” Differences of views 
among States on legal issues have existed in practically every advisory 
proceeding: if all were agreed, the need to resort to the Court for 
advice would not arise.“ 


By viewing the request exclusively as an application by the Security 
Council for the assistance of the Court, the latter was clearly attributing 
greater weight to the form of the request than to the real, quasi-contentious 
state interests that were involved. And by referring solely to the advisory 
opinions of the 1950’s (in which, in any case, no question of legal pendency 
arose), the Court appeared to ignore the litigation and judicial pronounce- 
ments of the 1960’s and the post-1966 developments cited in the pleadings. 
Indeed, the Court went so far as to deny that even a dispute between the 
UN and South Africa was involved in the request.** Yet in the 1962 
Court, the South West Africa controversy was universally viewed as one be- 
tween the UN and South Africa. (The difference between the minority 


42 Dissenting opinions of Judges Fitzmaurice and Gros, Namibia Opinion, 316, 325-26 
and 330, 

42 See ibid., 24-27. 

48 Ibid., 24. As for South Africa’s “Article 32 challenge” to the formal validity of 
the requesting resolution, the Court noted that the question of Namibia had been 
placed on the Security Council’s agenda as a “situation,” not a “dispute,” and no state 
had contested that appellation at the time. Ibid., 22-23. 

44 Ibid., 24, 
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and majority in 1962 was that the former viewed it exclusively in this light, 
while the latter affirmed the existence of an additional and parallel interstate 
dispute. ) 

The Court devoted considerable space to defending itself against the 
charge “that the possible existence of a dispute was a point of substance 
which was prematurely disposed of by the Order of 29 January 1971.” * 

First of all, the Court noted, the question of seating a judge ad hoc, 
concerning as it did the composition of the Court, possessed an “absolute 
logical priority” and had to be disposed of before the Court could proceed 
with the case. Otherwise, “the validity of its [the Court’s] proceedings 
[would be] left in doubt, until an advanced stage in the case.” Although 
the question had, of necessity, to be treated “as a preliminary matter on 
the basis of a prima facie appreciation of the facts and the law,” neverthe- 
less no substantive issues in the case were irrevocably prejudged by the 
Court’s decision. The situation was similar, in this respect, to that in 
contentious cases where the appointment of judges ad hoc must be decided 
before the hearing of any of the preliminary objections. “That decision, 
however, does not prejudge the Court’s competence if, for instance, it is 
claimed that no dispute exists.” 4¢ 

Secondly, the Court could not agree that Rule 82, especially the term 
“avant tout,” obliged the Court to handle the matter of legal pendency as 
a preliminary question. 


The Court cannot accept this reading, which overstrains the literal 
meaning of the words “avant tout.” It is difficult to conceive that an 
Article providing general guidelines in the relatively unschematic con- 
text of advisory proceedings should prescribe a rigid sequence in the 
action of the Court. This is confirmed by the practice of the Court, 
which in no previous advisory proceedings has found it necessary to 
make an independent preliminary determination of this question or of 
its own competence, even when specifically requested to do so... . 
The phrase in question merely indicates that the test of legal pendency 
is to be considered “above all” by the Court for the purpose of ex- 
ercising the latitude granted by Article 68 of the Statute.** 


Thirdly, even if Rule 82 had required such a preliminary procedure, the 
question of appointing a judge ad hoc would still have had to be deter- 
mined (as in contentious cases) “as a previous independent decision.” * 

Finally, the Court stated: 


[SJuch proposed preliminary decision under Article 82 of the Rules of 
Court would not necessarily have predetermined the decision which it 
is suggested should have been taken subsequently under Article 83, 
since the latter provision envisages a more restricted hypothesis: that 
the advisory opinion is requested upon a legal question actually 
pending and not that it relates to such a question. 


45 Ibid., 25. 48 Ibid. 

47 Ibid., 26. 48 Ibid, 

49 Tbid.; italics in original. It may be noted that the corresponding articles of the 
PCI} Rules referred throughout to questions which relate to disputes. 
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The Court’s reasoning on this aspect is somewhat unpersuasive. In par- 
ticular, the reference to previous advisory practice and the analogy to judges 
ad hoc in contentious cases may not be well taken. In no previous ad- 
visory case (of the ICJ or PCIJ) were the issues of the judge ad hoc and 
the existence of a dispute linked in the same manner as in the Namibia 
case.®° And as for contentious practice, the appointment of a judge ad hoc 
in a contentious case clearly need not prejudge the question of the ex- 
istence or nonexistence of a substantive dispute in that case. In contentious 
cases, after all, there are always formally two parties—and there is, as a 
minimum, a dispute over whether there is a dispute—facts which suffice for 
the purpose of allowing the appointment of a judge ad hoc. On the other 
hand, in advisory proceedings, where there are never formally any parties, 
the seating of a judge ad hoc under Rule 83 must, of necessity, imply the 
affirmation of an existing dispute in the case. And since, in the Namibia 
proceedings, this affirmation willy-nilly bore on some of the substantive 
questions involved, a much fuller handling of the preliminary issue of legal 
pendency might have been in order.’ 

Having established the inapplicability of Rule 83 to the instant case, 
and having satisfied itself that its procedure on the judge ad hoc issue was 
proper, the Court broached the issue of “residual discretion” under Article 
68 of the Statute. The Court cited the PCIJ decision not to allow Danzig 
to seat a judge ad hoc in the Danzig Legislative Decrees case, a decision 
which, it recognized, “was taken at a time when the Statute did not 
include any provision concerning advisory opinions” (i.e. when no equiva- 
lent to Article 68 could be invoked). The Court then quoted the statement 
of the PCI] that “the decision of the Court must be in accordance with 
its Statute and with the Rules” and that the “exception [admitting judges 
ad hoc in advisory cases] cannot be given a wider application than is 
provided for by the Rules.” ®© In conclusion, the Court stated simply: 
“In the present case the Court, having regard to the Rules of Court... , 
came to the conclusion that it was unable to exercise discretion in this 
respect.” 5° 

These cryptic comments by the Court leave many questions unanswered. 
Was the Court asserting that Article 68 of the Statute did not empower the 
Court to exercise any discretion, once it established that Rule 83 was 


50In the Peace Treaties case (First Phase), the existence or nonexistence of a dispute 
was one of the substantive questions embodied in the request; but no application to 
seat a judge ad hoc was made in that case—not even in the Second Phase, after the 
Court had (in the First Phase) already affirmed the existence of a dispute. 

As for the PCIJ advisory experience, one of the substantive questions in the 
Caphandaris-Molloff Agreement case similarly related to the existence or nonexistence 
of a dispute; and for this reason, the Greek government was at first reluctant to ap- 
point a judge ad hoc in the case. But the Court held that since a dispute existed 
over this question, the parties were entitled to appoint judges ad hoc. PCIJ ser. E, 
No. 8, at 253. 

51 See supra note 41, 

52 Namibia Opinion, 27, citing PCIJ, ser. A/B, No. 65, at 70-71. 

53 Namibia Opinion, 27. 
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inapplicable? * Did, therefore, the new article carry matters no further 
than in the period of the PCIJ, when the Danzig Legislative Decrees 
case was decided? Or did the Court consider that it was unable in the 
present case to exercise any residual discretion, because the particular 
circumstances of the case did not warrant its doing so? If the latter, was 
this because considerations of equity did not enter into the picture, or 
rather because counterbalancing any considerations of equity for South 
Africa was a judicial policy of restricting the facility of appointing judges 
ad hoc to the essential minimum required by the Statute and Rules of 
Court? ®© Undoubtedly, the Court’s earlier denial of the existence of even 
a dispute between the UN and South Africa in this case was somehow 
related to the issue of residual discretion, since, if the matter was so far 
removed from the quasi-contentious sphere, such considerations of equity 
as might entitle the Court to employ its “residual discretion” would not enter 
into play. It is regrettable that the Court did not more clearly spell out 
the considerations which led it to deny the relevance of Article 68 to the 
request for a judge ad hoc in this case. 

Support for the Court on the matter of a judge ad hoc was enunciated 
by Judges Padilla Nervo, Ammoun, and de Castro, who, in their separate 
opinions, made the following additional points. 

In marked contrast to the Court’s view, Judge Padilla Nervo considered 
that, by its denial of a judge ad hoc, the Court had indeed finally disposed 
of all the substantive issues touching on the existence or nonexistence of a 
dispute in the case.” 

Judge Ammoun adduced as a reason for denying South Africa a judge 
ad hoc—additional to the nonexistence of a dispute in the case—the fact 
that France and the United Kingdom were already represented on the 
Bench. To justify the appointment of a judge ad hoc, Judge Ammoun 
argued, South Africa would have had to show that the Bench included a 
judge of the nationality of the “opposing party.” ** But if the “opposing 
party” comprised the states that voted against South Africa, then the 
states that “voted for South Africa” (the reference is patently to France 


54 Judges Petrén and Gros explicitly interpreted the Court’s statement in this 
manner (ibid., 128 and 330). Implicitly, the other dissenters on the judge ad hoc 
issue also adopted this interpretation. 

55 Such judicial policy may have underlain the PCIJ Order in the Danzig Legislative 
Decrees case. See PCIJ, ser. A/B, No. 65, at 70. And cf. the statement of Pro- 
fessor (as he then was) Basdevant before the PCI] in the Austro-German Customs 
Régime case, PCIJ, ser. C, No. 53, at 207. 

58 Namibia Opinion, 102—103. 

57 Ibid., 68. Judge Ammoun does not adequately explain why this should be so. 
After all, Art. 31 of the Statute envisages, as well, the appointment of judges ad hoc 
when neither party has a judge on the Bench. And since the initiative for appointing 
a judge ad hoc rests with the states concerned, is it not conceivable that only one of 
the parties would make applicationP Cf. the dissenting opinion of Judge Fitzmaurice, 
ibid., 311 and n. 12; see also Hunson, supra note 11, at 361, n. 99. 

On the question of “parties in the same interest” in advisory proceedings, see the 
views expressed in the Austro-German Customs Régime case, cited supra, note 17; 
and see the dissenting opinion of Judge Fitzmaurice Namibia Opinion, 312 and n. 14, 
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and the United Kingdom) must be reckoned “in the same interest” as 
South Africa. To allow South Africa representation on the Bench in such 
circumstances would “have contravened the rule of that very equality 
which the Statute seeks to safeguard through the institution of judges 
ad hoc.” Had the Court, nevertheless, admitted a South African judge 
ad hoc, it would, in Judge Ammoun’s view, have had to seat a Namibian 
judge ad hoc as well.® (In other words, the “dispute” then should pre- 
sumably no longer be seen as one between states opposing South Africa 
and those supporting it, but rather, as one between South Africa and 
Namibia.) Judge Ammoun’s argument regarding states “in the same 
interest” as South Africa is somewhat strange, since neither France nor 
the United Kingdom fulfilled Judge Ammoun’s requirement for being 
reckoned “in the same interest” as South Africa. They never “voted for 
South Africa” on any of the UN resolutions bearing on the revocation 
issue; they merely abstained.” 

Judge de Castro, in effect, strongly supported the Court’s formalistic 
view of advisory procedure as a relationship involving solely the requesting 
organ and the Court.‘ The question of legal pendency, according to 
Judge de Castro, could be decided affirmatively only if there were an 
“identity of subject-matter between the question and the request for 
opinion,” and if there were states “in the position of parties.” € In the 
Namibia case, however, there was no such “identity of subject matter,” 
since the question before the Court was narrowly limited to the matter 
of “legal consequences” and did not coincide with the issues in contention 
in the litigation of the 1960’s nor with the issues in interstate contention 
after 1966. Moreover, there were no states in the position of “parties,” 
since none had “a legal right or interest in the subject mater of the claim.” © 
If there was, indeed, a legal question pending, it was not between states, 
but between the UN and South Africa.“ The question presented to the 
Court was in essence merely a reformulation of the one presented to the 
1950 Court: it asked for a redefinition of the legal status of Namibia follow- 
ing Security Council resolution 276 (1970). And it was in this light that 
the Namibia proceedings were to be viewed. 


Tue Minorrry OPINIONS 


The five judges who dissented on the judge ad hoc issue were divided 
in their reasoning into two groups. The first, consisting of Judges Onyeama 


58 Namibia Opinion, 68. 

59 Ibid. “The legal personality of Namibia would thus have been judicially recog- 
nized and Namibia would have appeared for the first time in international proceedings.” 

60 Judge Ammoun, it may be noted, omitted to support his thesis by any reference 
to France’s pleading in the case. 

61 See his arguments, ibid., 175-77. 62 Ibid., 175. 

88 Jbid., citing the 1966 judgment in the South West Africa cases. 

84 Ibid., 176. Thus, Judge de Castro was willing, as the Court was not, to acknowl- 
edge the involvement of a UN v. South Africa dispute in the case. But, as for an 
interstate dispute, it was, to his mind, “inconceivable that there could be a question or 
dispute between those States which have voted for a resolution and a State which 
denies validity thereof.” Ibid. 685 Ibid., 177. 
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and Dillard, deemed Rule 83 inapplicable and relied exclusively on Article 
68 of the Statute, while the second, comprised of Judges Fitzmaurice, Gros 
and Petrén, based themselves on both of these provisions. The first con- 
ceded only the existence of a dispute between the UN and South Africa in the 
case; the second affirmed, additionally, the existence of an interstate dis- 
pute. Whereas the first group would have granted the South African 
application on the basis of equity alone, the second group would have 
allowed it on the grounds of law and equity. 

Article 68 was, for all the dissenting judges except Judge Gros,” the 
preferred basis for accepting the South African application, since this 
ground avoided prejudging any of the substantive issues in the case. All 
five judges agreed that Rule 83 was not intended to exhaust the Court’s 
competence to allow the seating of judges ad hoc in advisory cases. As 
stated by Judge Fitzmaurice: 


[Article 68] covers Article 31 of the Statute, and hence confers on the 
Court a general power to apply that Article by allowing the appoint- 
ment of a judge ad hoc if requested. . . . The object of .. . Rule [83] 
was not to specify the only class of case in which the Court could so 
act [i.e., allow the seating of a judge ad hoc], but to indicate the one 
class in which it must do so. 


If Article 68 indeed endowed the Court with the requisite “residual 
discretion,” then the circumstances of the Namibia case, all five judges 
agreed, warranted the exercise of that discretion. “Special interests of 
vital concern to South Africa” ° were undeniably and “so critically in- 
volved.” 7 In fact, “South Africa had, and was alone in having, precisely 
the same type of interest in the whole matter that a litigant defendant 
has.” 72 

The precedent set by the PCIJ in the Danzig Legislative Decrees case 
was deemed irrelevant, primarily because no provision corresponding to 


68 The interstate dispute was said to relate primarily to the legality and effect of 
the UN resolutions on termination of the mandate and the definition of the present 
legal status of Namibia, See ibid., 128-29, 314-15, and 327-28. The second “party” 
to the dispute comprised, according to Judge Gros, those states which, “through the 
procedures available to the United Nations, have sought and procured the revocation 
of South Africa’s Mandate.” Ibid., 328. For Judge Petrén, it apparently consisted of 
the states opposing South Africa’s contentions in the pleadings and those that chal- 
lenged, on the direct interstate level, South Africa’s right to represent Namibia inter- 
nationally. Ibid., 128-29; and see Judge Fitzmaurice’s views, ibid., 311-12 and 315. 

67 Judge Gros’s interpretation of Rules 82 and 83 did not leave any room for 
avoiding a determination of the question of legal pendency. See further, infra. 

88 Because Judges Onyeama and Dillard, alone among the dissenting judges, relied 
exclusively on this ground, they alone felt able to append to the Order of January 29, 
1971 the reasons for their dissent. 

88 Namibia Opinion, 310; italics in original. The wording of Rule 82 (which relates 
to the application by analogy of contentious procedure in general) bore out this 
interpretation, Judge Fitzmaurice said. The test of legal pendency was to be con- 
sidered “above all”—which meant that it was a primary, not a conclusive test. 

On the relationship between Article 68 and Rule 83, see also the views of the remain- 
ing dissenters, ibid., 128 (Petrén), 139 (Onyeama), 152 (Dillard) and 330-31 (Gros). 

70 Thid., 140 (Judge Onyeama). 11 Ibid., 153 (Judge Dillard). 

72 Ibid., 308 (Judge Fitzmaurice). 
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Article 68 of the ICJ Statute, upon which the necessary residual discretion 
could be predicated, was in force in 1935.78 

Of the three judges affirming the existence of an interstate dispute, only 
Judge Gros addressed himself to the problem of reconciling this affirmation 
with the acceptance of the formal validity of the requesting resolution. 
The same set of circumstances, he thought, could legitimately constitute a 
“situation” before the Security Council and a “dispute” before the Court, 
since “two different and parallel planes” were involved. One was “the 
manifestation of the United Nations’ political interest in facilitating 
settlement of a situation of general concern for the community of States”; 
the other was “the determination of the existence as between certain States 
of opposed legal interests which give them a special position in the ap- 
praisal of the situation of general concern.” 7 

Judge Gros was also alone in asserting that Rule 82 (and especially 
the words “avant tout”) required a full preliminary procedure on the 
question of legal pendency in all cases in which the issue was raised.” 
In Judge Fitzmaurice’s view (apparently shared by Judge Petrén), the 
Court erred only because the peculiarities of the Namibia case warranted 
a more thorough preliminary procedure than that which would ordinarily 
be called for.’* 


THE BROADER IMPLICATIONS OF THE CASE 


The primary difficulty confronting the Court with respect to South 
Africa’s application to seat a judge ad hoc in the Namibia case was that 
of differentiating a “dispute” from a “non-dispute.” Various attempts 
have been made by the Court and individual judges (in contentious as in 
advisory cases) to provide a satisfactory objectively applicable test for 


73 Ibid., 140-41; 153, n. 1; 312; and 326. 

The agent of Danzing had argued for the existence of residual discretion, even 
though no equivalent to Art. 68 was yet in force. PCIJ ser. C, No. 77, at 171-79. 
That argument the Court had rejected. For criticism of the PCIJ’s decision as reflecting 
a too narrow formalism, see Lachaume, Le juge “ad hoc,” 70 Rev. GENERALE DE DROIT 
INT. PUBLIC 302 (1966). 

74 Namibia Opinion 329, 

76 Ibid., 325-26 and 330. 

Judge Gros obviously did not accept the Court’s view that Rule 83 “envisages a 
more restricted hypothesis” than does Rule 82. See text at supra note 49. 

It may be noted, too, that employment of Art. 68 could not, on the Gros thesis, spare 
the Court embroilment in the thicket of Rule 83; for only after a negative decision on 
the question of legal pendency could the issue of residual discretion arise. 

Unlike Judge Gros, Judge Fitzmaurice, concurring in this respect with the Court, 
considered that the judge ad hoc issue, “being a matter of the composition of the 
Court,” had generally, “to be taken in advance of everything else;” but he thought 
that “this situation may well point to a somewhat serious flaw in the present Rules.” 
If so, it is a flaw which the 1972 revision of the Rules has done nothing to correct. 

78 Only on the basis of Art. 68 could the need for a full preliminary procedure be 
avoided in the case. Ibid., 316, 128-29. For the issues which, in the view of the 
minority judges, were prematurely disposed of by the Court (including the issue of the 
scope of the question and the possibility of undertaking extensive factual enquiries), 
see ibid., 129, 316, and 330. 
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identifying “disputes,” *7 but none of these has really carried the matter 
much beyond the sphere of bare assertion.”* Inevitably, perhaps, since the 
matter is more one of degree than of kind, the crucial determination 
whether or not a dispute exists is still very much dependent on subjective 
appreciation. This fact is perhaps most readily apparent in connectio1 
with advisory opinions. Rules 82 and 83 envisage two categories ci 
opinions, depending on whether or not legal questions are “actuall, 
pending between two or more States.” Yet, as the Court observed in th^ 
Namibia case, all advisory proceedings involve some differences of opinior. 
for “if all were agreed, the need to resort to the Court for advice would 
not arise.” 7° 

Notwithstanding the great subjective element involved in applying «. 
test of legal pendency, however, there were in the Namibia case certai1 
objective factors which strongly favored an affirmative answer. Particularly 
prominent among these were the Court’s own 1962 pronouncement anc 
the heightened interstate aspect of the controversy in the post-1960, anc 
especially, the post-1966, period.®° At the same time, other factors in the 
case militated against an affirmative answer. If in 1962 the assertion that 
a dispute exists was the key to the assumption of jurisdiction, a similar 
assertion in 1970-71 might have been the key to the Court’s divesting 
itself of competence. It was in awareness of this dilemma that the 
“residual discretion” solution was proposed, involving a side-stepping of 
the issue of legal pendency and the acknowledgment of a dispute between 
the UN and South Africa in the case. But the Court, for its part, 
emphatically rejected even this more limited “quasi-contentious” perspec- 
tive on the case,®t and refused to recognize and/or to exercise a right of 
discretion to admit a judge ad hoc. 

Two policy considerations, either singly or jointly, may have underlain the 
Court’s stance on the judge ad hoc issue in this case. 


77 For the most oft-quoted definition of “dispute,” see the Mavrommatis Palestine 
Concessions case, PCIJ, ser. A, No. 2, at 11; and cf [1950] ICJ Rep. 74; [1962] IC] 
Rep, 328 and 566-67; [1963] ICJ Rep. 27 and 109. 

78 The distinction between dispute and non-dispute remains—as Judge Anzilotti 
said of the “dispute-question” distinction in the time of the PCIJ—“a matter of 
words.” PCIJ, ser. A/B, No. 65, at 64. Cf. also Judge Fitzmaurice’s observations 
in the Northern Cameroons case, [1963] ICJ Rer. 109. 

79 Namibia Opinion, 24. 

80 This interstate aspect was, moreover, related to the “legal consequences for States 
of the continued presence of South Africa in Namibia.” See the dissenting opinion 
of Judge Fitzmaurice, ibid., 315; and see the argument of Mr. de Villiers in Namibia 
2 Pleadings, 21. 

81 The Court seemed intent on avoiding any procedure that might imply recognition 
of South Africa as a quasi-litigant rather than as a mere “informateur” Thus, e.g., the 
alphabetical order of hearing states (other than Finland, the sponsor of the request in 
the Security Council) was maintained; and South Africa was not permitted to 
present its plebiscite proposal out of the regular order. Nevertheless, as Judge Fitz- 
maurice commented, “the Court found itself obliged in practice, and in a manner 
virtually unprecedented in previous advisory proceedings, to conduct the oral hearing 
as if a litigation were in progress.” Namibia Opinion, 313, n. 16. 
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First, the Court may have considered that the right to designate judges 
ad hoc should be held to the barest minimum required by the Statute and 
Rules. Such a restrictive approach to the institution of the judge ad hoc 
undoubtedly accords with long-standing academic criticism of that in- 
stitution as an undesirable vestige of the concept of arbitration grafted 
onto the Court and detracting from that body’s role as an international 
“magistrature.” ° Yet the wisdom of such a general judicial policy is not 
entirely uncontrovertible. After all, as Rosenne has noted, there has been 
no “significant political demand for a change” in the judge ad hoc system.** 
States continue to view it as one of the safeguards of their rights. If it is 
true, as Judge Winiarski claimed in the Peace Treaties case, that “States 
see their rights, their political interests and sometimes their moral position 
affected by an opinion of the Court,” ** then there would seem to be 
considerable justification for maintaining this safeguard in advisory cases 
where direct state interests are critically involved. But even if, as a general 
rule, the policy of restricting the institution of the judge ad hoc is war- 
ranted, it may still be doubted whether the policy should have been 
applied to the Namibia case. Perhaps the need to ensure that “justice 
be seen to be done” would have justified departure from the general policy 
in the case of a state whose views are as politically unpopular and isolated 
as those of South Africa but whose interests were nevertheless so directly 
affected by the advisory proceedings. 

The second, and perhaps more fundamental, reason for denying South 
Africa a judge ad hoc may have been related to a general policy with re- 
spect to advisory opinions. For, in contrast to the PCI], the present Court 
has tended to ignore and isolate the quasi-contentionus elements involved 
in advisory opinions and to view all requests in a strictly formalistic light 
as matters concerning solely the requesting organ and the Court. This 
tendency of the ICJ has gone hand in hand with the enunciation of a new 
doctrine, based on the organic relationship between the Court and the UN 
and involving a duty to cooperate with UN organs barring compelling 
countervailing reasons.®5 


82 See, in this connection, the remarks of Judge Huber, 45 Instr. of Int. L., 
Annvame 428 (I, 1954), who, however, advised “une prudente réserve” regarding the 
judge ad hoc problem. See, generally, the 1954 discussions of the Institute, especially, 
at 427-30, 465-66, 501-503, 506, 528, and 545. (In his “academic” capacity, in- 
cidentally, Mr. (as he then was) Fitzmaurice had urged suppression of the judge 
ad hoc institution. See, e.g., ibid., 444-45 and 514.) 

For discussions of the advantages and drawbacks of the judge ad hoc institution, 
see also Lachaume, supra note 73, at 265-71; 2 RosENNE, supra note 25, at 202-205; 
Leo Gross, The International Court of Justice: Consideration of Requirements for 
Enhancing its Rôle in the International Legal Order, 65 AJIL 295-299 (1971); and 
V. S. Mani, Audi Alteram Partem: Journey of a Principle from the Realms of Private 
Procedural Law to the Realms of International Procedural Law, 9 Inptan J. or Int. L. 
400-405 (1969). 

83 ] Rosenne, supra note 25 at 203; italics added. 84 [1950] ICJ Rer. 92. 

85 See, gencrally, POMERANCE, supra note 10, Chap. V; and Leo Gross, The Inter- 
national Court of Justice and the United Nations, 121, Rec. pes Cours 319-439 
(1, 1967). 
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In the Namibia case both the aforementioned tendency and doctrine 
militated against affirming the existence of any dispute and against recog- 
nizing South Africa as a quasi-litigant. For the request, as formulatec', 
did not posit any dispute between the UN and South Africa. Rather, jt 
assumed that the illegality of South Africa’s presence was beyond corn- 
troversy. Although the Court (in an apologetic spirit)® did, in faci, 
examine the validity of the underlying resolutions involved, it nevertheless 
took its cue entirely from the form of the Security Council request insofa' 
as both its overall view of the request and its perception of South Africa’; 
status in the proceedings were concerned. 

Once the form of requests for advisory opinions, rather than the reality 
behind them, become determinative for the Court, two consequence: 
ensue: first, the Court tends to see only one kind of advisory opinion; anc 
second, the differentiation between the advisory and contentious jurisdic 
tions becomes sharper. In fact, the Court has, in the Namibia case anc 
in previous advisory cases, moved toward partial acceptance in practice o° 
a thesis advocated by Judge Azevedo in the IC]’s early years, though i! 
has done so for reasons different from those he posited. 

Judge Azevedo had argued è that the substitution of the new formul: 
“any legal question” (in Article 96 of the Charter) for “any dispute o1 
question” (in Article 14 of the League Covenant) signified the intention tc 
suppress the anomaly of “advisory arbitration” and to allow opinions only of 
a theoretical or abstract nature, as far removed as possible from concrete 
situations of fact. Henceforward, there could be only one category of 
advisory opinions; and Rules 82 and 83 which “endeavour to maintain an 
obsolete system, represented by the dangerous distinction between a ‘qucs- 
tion’ and a ‘dispute,’ were therefore objectionable and should be abol- 
ished. In place of the former process of assimilation, Judge Azevedo 
advocated the building of “a wall between the contentious and the ad- 
visory functions.” 3° 

The Azevedo thesis is not supported by the travaux préparatoires leading 
to the adoption of the UN Charter and ICJ Statute.” Nor, despite its early 
tendency to view requests in the abstract, has the Court refrained from 
dealing in its advisory opinions with “definite and clearly specified situa- 
tion[s].” °% Nevertheless, the Court has tended in practice to abolish the 
“dispute-question” distinction with respect to advisory opinions and to erect 
a “wall” between its advisory and its contentious functions. In this respect, 
the Namibia case falls in with the general trend. Rules 82 and 83 have not 
been abolished; they have merely remained unused. These developments, 
however, have come about not because of the new terminology “any legal 


86 See Namibia Opinion, 45. And see the criticism of the Court’s hesitancy by 
Judges Petrén (131), Onyeama (143), Dillard (151), Fitzmaurice (301-302), and 
Gros (331). 

87 See, especially, his separate opinions in the Admission and Peace Treaties cases, 
{1948] ICJ Rep. 73-81; [1950] ICJ Rer. 79-88. 

88 Ibid., 85-86. 89 Ibid., 88, 

90 POMERANCE, supra note 10, Chap. I. 91 [1950] ICJ Rer. 79. 
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question,” but rather because of the Court’s new status as the “principal 
judicial organ of the United Nations” and its desire to cooperate to the 
fullest extent with the political organs to which it is related.°? 

Whatever the reason for the erection of the “wall” between the two func- 
tions, its existence inevitably tends to weaken the weight which states may 
attribute to advisory pronouncements. If so, in the future, states may no 
longer deem “their rights, their political interests and . . . their moral posi- 
tion” °° to be affected by advisory opinions.” And in that event, the ad- 
mission of judges ad hoc in advisory proceedings may indeed become 
pointless, 


92 On the effect which the Court’s new organic connection has had for the advisory 
jurisdiction, see especially Gross, supra note 85, passim; and ROSENNE, supra note 25, 
Chap. XX. 

23 See supra note 84, 

94 See, in this connection, Gross, supra note 85, at 415-21, and, in particular, his 
trenchant observation with respect to the difference between majority and minority 
views in the Peace Treaties case. The minority (which included Judge Winiarski) 
emphasized the equivalence in practice between advisory opinions and judgments, 
thereby writing “an epilogue for the past”; the Court stressed the purely “advisory” 
nature of opinions, thus writing “a prologue for the future.” Ibid., 416. 


INTERNATIONAL Law ASPECTS OF REPATRIATION OF PRISONERS 
or War DURING HOSTILITIES 


By Richard A. Falk * 


I 


On September 2, 1972, the North Vietnamese Foreign Ministry issuc:} 
a statement announcing the release of three American pilots who wer: 
being held in detention since their capture by North Vietnam. The state- 
ment gave no particular reason for the release except to affirm North 
Vietnam’s “lenient policy” and to indicate that the release was being mado 
“on the occasion” of an annual independence day holiday called Nationa! 
Day. It was subsequently learned that the release was part of a wide: 
amnesty, which included Vietnamese citizens who had been sent to jail fo 
ordinary criminal activity. 

The North Vietnamese statement also indicated that the pilots would be 
released “to a U.S. social organization animated with good will and :. 
desire to bring about an early end to the U.S. war in Viet Nam and to 
help those released not to be used in activities against the Vietnamese people 
and the Government of the Democratic Republic of Vietnam.” Through 
contact with the North Vietnamese delegation negotiating in Paris, it was 
learned that the Committee of Liaison with Families of Servicemen De- 
tained in North Vietnam had been designated as “the social organization’ 
entrusted with the task of escorting the released Americans back to the 
United States.t In addition, each family of a released man was invited 
to send a relative to Hanoi and to join in the repatriation process. Minnic 
Lee Gartley, mother of Navy Lt. JG Markham Gartley, and Olga Charles. 
wife of Navy Lt. JG Norris Alphonzo Charles, accepted the invitation. No 
relative of the third released pilot, Air Force Major Edward K. Elias, re- 
sponded positively to the invitation. Initially, Major Elias’ father accepted 
but later withdrew on advice from Pentagon officials. 

In the release statement reference was made to earlier repatriations of a 
comparable kind that had taken place in 1968 and 1969. Three earlier 
releases had occurred, each involving three pilots and each involving an 
escort group comprised of well-known Americans who were actively 


° Of the Board of Editors. 

1A second anti-war organization in the United States—People’s Coalition for Peace 
and Justice—was also designated by the North Vietnamese to receive the three pilots, 
but the planning and execution of the undertaking was carried out virtually exclusively 
under the auspices of the Committee of Liaison. The escort group consisted of the 
two co-chairmen of the Committee of Liaison, Cora Weiss and David Dellinger and 
of the Rev. William Sloan Coffin, Jr., the chaplain of Yale University, and the author 
of this article. Peter Arnett of Associated Press also traveled as a member of the 
escort group, but made the trip solely for journalistic purposes. 
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opposed to the Vietnam War and later became charter members of the 
Committee of Liaison. The statement issued in Hanoi charged that: 


In 1969 the U.S. Government compelled the U.S. pilots released in 
July that year to put forward distortion [sic] about the humane 
treatment policy of the government of the DRV. At complete variance 
with their previous statements the U.S. Government has also used those 
released pilots in war activities against the Vietnamese people and 
other peoples of Indochina. It is for this reason that such releases 
have been temporarily suspended. .. . 


The point was reiterated with reference to this news release as follows: 


The government of the DRV draws particular attention of the U.S. 
government to this: in the interests of the families of the U.S. pilots 
captured in North Vietnam stop using the released pilots to slander 
the DRV and further the U.S. policy of aggression in North Vietnam. 


In Hanoi officials of the North Vietnamese Government made it clear, 
furthermore, that the prospects for additional releases of this type would 
be diminished if there was any interference by the U.S. Government prior 
to entry into the territorial limits of the United States. And, indeed, there 
were no releases for three years after the 1969 experience. To make the 
prospect of such interference less likely the return trip was arranged via 
Peking, Moscow, and Copenhagen rather than by way of the normal and 
more direct route of Vientiane, Laos, and Bangkok. 

The escort group together with Mrs. Gartley and Mrs. Charles arrived 
in Hanoi on September 16, 1973 and the three pilots were formally released 
to the custody of the escort group on the evening of September 17. The 
release ceremony consisted of a transfer of control from the North Viet- 
namese Army to a spokesman of an organization called The Committee of 
Solidarity, who in turn, transferred custody to the Committee of Liaison, 
the acceptance of which was effected by Cora Weiss on behalf of the escort 
group. 

Between September 17 and 24 the three released pilots lived in the 
Hoa Binh Hotel in Hanoi with their relatives and the four escorts. An 
informal atmosphere prevailed and there were no guards present. The 
pilots were as free as the other American visitors to move about. Some 
social activities and visits to heavily bombed areas were organized by the 
Solidarity Committee during the week, but there was no obligation on the 
part of the pilots or others to take part. 

Neither the relatives nor the pilots participated with the escort group in 
their various meetings with North Vietnamese high officials (including 
Pham Van Dong, the Prime Minister), or in discussions about conditions 
in the prison camps, or in a meeting on September 25 with seven other 
captured American pilots. 

While in Hanoi the entire group discussed on several occasions the 
appropriate procedure for returning to the United States. The escort 
group did suggest that it had a series of responsibilities: to encourage 
civilian return for the sake of remaining pilots and their families and to 
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secure as humane and orderly a process of return as possible for the 
sake of the three pilots and their accompanying relatives. Accordingly, 
on September 22, 1972 the following cablegram was sent to President 
Nixon from Hanoi by the escort group: 


We are happy to report that Navy Lt. Markham Gartley, Air Force 
Major Edward Elias, and Navy Lt. jg Norris Charles have been 


released to our custody so that we may escort them home to the United 
States. 


In accordance with the expressed expectations of the North Viet- 
namese Government, and in order not to jeopardize the possibility of 
future releases, we believe the repatriation of these men should be 
carried out in the following manner: 


(1) The men shall proceed home with us and representatives of 
their families in civilan aircraft. 


(2) The men, if they wish, shall be granted a 30 day furlough. 


(3) The men shall receive a complete medical checkup at the 
hospital of their choice, civilian or military. 


(4). The men shall do nothing further to promote the American 
war effort in Indochina. 


We believe that these terms are reasonable and humane and in the best 
interests of the remaining pilots and their families. 


No response or acknowledgment was received directly or indirectly from 
the U.S, Government. 

On the same day the pilots, on their own initiative, sent a second cable- 
gram to President Nixon: 


In the best interests of all parties concerned we think we should be 
allowed to return to New York with the escort delegation and be 
allowed to spend a few days with our families, if so desired. 


None of the cables sent by the released prisoners or the escort group 
elicited any official response. All of these cables were made available to 
the press at the time they were sent. 

On September 25 in the late afternoon the group departed by plane 
from Hanoi and proceeded to Peking. On the morning of September 27 
the group boarded the regularly scheduled flight to Moscow. 

On arrival in Moscow the plane was met by several representatives of 
the United States Embassy, led by Mr. Adolph Dubs, the Chargé d’Affaires. 
The escort group explained to Mr. Dubs that it had no objection to his 
meeting with the pilots, but that it felt an obligation to provide them with 
civilian escort back to the United States and that any official attempt to 
order them to leave our escort might jeopardize the prospects for future 
releases. It was also made clear to Mr. Dubs that the escort believed that 
he had no authority to give orders of any kind to the men while outside 
Embassy premises in Moscow. Mr. Dubs “warmly recommended” that the 
pilots consider returning to the United States by means of a U.S. Medevac 
plane that could take them directly home from Moscow. The pilots 
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thanked Mr. Dubs for his offer but indicated their preference, “for the 
sake of all concerned,” to continue back to the United States under our 
escort. They affirmed their good health. Mr. Dubs ofiered the pilots 
and their relatives Embassy hospitality, including a place to sleep, food 
and drink, and phone calls to the United States. These offers were also 
declined. 

The group left Moscow on the morning of September 27 and deplaned 
for a stopover and change of planes at Copenhagen. Once again the plane 
was met by Embassy representatives who once again offered the possibility 
of return by Medevac plane, which on this occasion was standing by the 
runway at the Copenhagen Airport. As in Moscow, the pilots declined all 
offers including offers of Embassy hospitality. 

From Moscow onwards two members of the U.S. Embassy staff were 
on the plane. The three pilots accepted the suggestion of the Embassy 
officials that they change into military uniform shortly before deplaning 
in the United States. 

On arrival at Kennedy Airport in New York early in the evening of 
September 28 the plane was cleared of passengers other than our group 
(4 escorts, 2 press, 2 relatives, and 3 pilots). U.S. Government rep- 
resentatives came on board, and the pilots were told that they would 
immediately be flown to the military hospital closest to their area of 
residence. Such an arrangement was acceptable to Major Elias, but it was 
not satisfactory to either Lt. Gartley or Lt. Charles who wanted to be with 
their families for several days before reporting for a checkup and de- 
briefing at a military hospital. Both pilots had also hoped to meet with 
the press and to attend a private reception in the airport vicinity that had 
been planned by the Committee of Liaison for their relatives and for 
relatives of other POWs. There was considerable personal distress on 
the part of the two families when it was learned that all of the pilots 
were expected to depart immediately by plane for a military hospital. It 
is not altogether clear whether the pilots were given any orders to this 
effect or whether only a more informal kind of insistence was relied upon 
by government officials. 

After returning to the United States the men were given medical 
checkups and debriefings at the three hospitals. All three of the pilots 
have been allowed to be with their families and to talk with the public, 
although the specific arrangements have varied to a certain degree. Finally, 
a representative of the Department of Defense gave assurances to the 
House Armed Forces Committee that none of these men would be 
reassigned to duty that related in any way to the Indochina War.” 


H 


Several legal issues are presented by these facts. First of all, there 
is some question as to the relevance of the Geneva Convention relative to 
the Treatment of Prisoners of War. As has been discussed in the literature, 
North Vietnam claims that the Geneva Conventions do not apply because 


2 See New York Times, Oct. 11, 1972, at 9. 
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these captured men are “war criminals” under their reservation to Article 
85 that was included, in common with other Socialist bloc countries, ir 
their instrument of ratification’ The United States has rejected this in- 
vocation of the Article 85 reservation, but even accepting this rejection 
it remains unclear whether North Vietnam would be bound to treat the 
armed conflict as one of international character bringing the whole of the 
Convention into play or would be bound only to uphold the more genera! 
and limited mandate of Article 3. North Vietnam on its side claims the 
right to determine treatment standards and provides only the assurance 
that it is pursuing a lenient policy that protects the humanitarian interests 
of the individuals concerned.* 


Since the capture of the first American pilot by North Vietnam in August 
1964, the U.S. Government has made a consistent demand that North 
Victnam apply the Geneva Conventions, has asserted that the terms of 
the Convention are fully applicable to this war, and, by implication has 
indicated an acceptance of corresponding obligations toward enemy per- 
sonnel. No American officia]l has claimed a right to disregard the Geneva 
Conventions because of North Vietnam’s refusal to be bound in any strict 
sense. It should be noted, of course, that the formal acceptance of the 
Geneva system does not assure better treatment of prisoners as a matter of 
actual fact. The escort group regarded the Geneva Prisoners of War 


3 For an intelligent appreciation of this issue see Note, The Geneva Convention and 
the Treatment of Prisoners of War in Vietnam,” 80 Hanvaro L. Rev. 851 (1967), 
reprinted in 2 Fax, ed, Tue ViernaM War AND IntERNATIONAL Law, 397-415, at 
405-15 (1969). 

4 There are a number of distinct treatment issues including frequency and transmittal 
of mail and packages, release of sick and wounded prisoners for treatment aid 
confinement in a neutral country, failure of North Vietnam to provide all information 
at its disposal about men held captive, and allegations of various sorts of abuse. See. 
Hanoi Refuses to Comply with the Terms of the Geneva Convention of 1949, Dept. of 
State, Public Information Series, Oct. 5, 1972. In addition to denying any wrong- 
doing, the North Vietnamese charge the U.S. Government with spreading false propa- 
ganda about prison conditions and with seeking to disrupt prison camp discipline by 
abusing mail privileges through the infiltration of forbidden items, especially to facili- 
tate covert communication between prisoners and the Department of Defense. Also, 
the Son Tay raid of Nov. 21, 1970 manifested a willingness by American military 
forces to disrupt normal security arrangements for POWs in North Vietnam. Although 
the Son Tay camp was abandoned, Administration officials threatened to repeat such 
rescue efforts. In view of this threat directed at North Vietnamese prison security it 
is not surprising that POWs were thereafter kept under greater confinement. This 
tightening of prison discipline was confirmed by conversations with several present 
prisoners. 

5 Throughout the war there have been numerous reports of abuse of North Vietnamese 
and National Liberation Front prisoners by the United States and by the South 
Vietnamese Government, despite their acceptance of the Geneva system. Perhaps the 
most serious kind of abuse was the widespread practice in certain theaters of ground 
combat of inflating “body count” totals by killing prisoners. The most well-known 
disclosures surrounded the court martial proceedings of Lt. James Duffy. Some 
material on this case, including Lt. Duffy’s own statement, is found in Fatx, KoLxo, 
and LIFTON, eds., Crimes or War 239-54 (1971). There have also been numerous 
reports of battlefield reliance on “water torture” to secure information from captured 
enemy personnel or suspects. In addition, the reliance by Saigon authorities on 
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Convention as a source of authoritative guidelines to the extent relevant 
to this type of repatriation. 

The principal point of difficulty with this approach arises because 
repatriation to a belligerent power while hostilities are in progress is not 
covered in explicit terms by the Geneva Prisoners of War Convention. Part 
IV of the Convention, which deals with Termination of Captivity, is divided 
into three sections: 


Section I: Direct Repatriation and Accommodation in Neutral Coun- 
tries [Articles 109-117] 


Section II: Release and Repatriation of Prisoners of War at the Close 
of Hostilities [Articles 118-119] 


Section III: Death of Prisoners of War [Articles 120-121] 


It is readily apparent that Section I does not apply because these pilots 
were not sick or wounded, nor were they repatriated to a neutral country; 
that Section II does not apply because hostilities were continuing; and 
that Section III does not apply because the men were alive. 

At the same time, the Geneva provisions on repatriation of the sick and 
wounded provide some guidelines that seem relevant to this situation. 
Article 117 is the most direct instance: 


No repatriated person may be employed on active military service. 


Certainly, if such a restriction is applicable to sick or wounded men 
repatriated to a neutral country, then it is even more strongly relevant to 
repatriations that send healthy combat personnel back to a belligerent 
power while the war continues. The U.S. Government seems also to 
accept the relevance of Article 117, at least as it applies to this repatriation.® 
It is not clear whether activity by a repatriated prisoner to arouse public 
support for the war would violate Article 117. The fourth guideline in 
the escort cable to President Nixon on September 22 proposed that “the 
men shall do nothing further to promote the American war effort in Indo- 
china,” which was intended to be wider than Article 117 and to take 
account of the past use of previously repatriated men from North Vietnam 
to engage in official or semiofficial pro-war propaganda.’ The rationale for 
this wider prohibition is that it is inconsistent with the spirit of the release, 
as Hanoi made clear in its statement of September 2, for repatriated men to 
take even an indirect public role in relation to the war effort. The escort 
group believed that North Vietnam’s position was reasonable on this point 


torture in their prison system seems documented beyond reasonable doubt. One famous 
incident involved “the tiger cages” at Con Son prison which were unintentionally ex- 
posed to United States congressional visitors in July 1970. See “Statement on Con Son 
Prison” of Cong, Augustus F. Hawkins reprinted in same volume, at 258-60; see also 
Drinan, at 255-57 on American involvement. 

6 See supra note 2. 

7 See, e.g., Hearings on American Prisoners of War in Southeast Asia, 1971, Before the 
Subcommittee on National Security Policy and Scientific Developments of House Com- 
mittee on Foreign Affairs, March 23-25, 30-31; April 1, 6, 20, 1971 (Cf. statements 
of Barnet, Meacham, and Weiss with those of Overly and Stockstill, at 2~24, 215-240, 
359-406). 
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and that such propaganda activity would definitely discourage future 
releases. 

Aside from Article 117, the Geneva Prisoners of War Convention does 
not give much guidance as to reasonable terms of repatriation. The 
September 22 escort cable sought to fill this vacuum by providing additional 
guidelines, formulated with a view to promoting the best interests of the 
three released men and of the remaining pilots and their families, in 
response to experience with earlier repatriations during the Victnam War. 

Guideline 1 affirmed the importance of a civilian escort back to the 
United States. Although the release was unconditional, the North Vict- 
namese Officially indicated its preference for civilian return and declarcd 
that any interference would jeopardize further releases. The Defense 
Department, including the Secretary of Defense, advised the media that the 
pilots should present themselves to U.S. military jurisdiction at the earlicst 
possible opportunity and intimated that they could be found absent without 
leave (AWOL) for their failure to do so. In this situation the pilots 
werc caught in a crossfire between official directives by the United States 
and their sense of obligation to the remaining prisoners and their families. 
By rejecting U.S. Government initiatives in Moscow and Copenhagen, the 
pilots accepted the primacy of Guideline 1, and the government by its 
failure to issue orders while en route or to threaten any disciplinary action 
since return can be said to have substantially acquiesced, although 
Secretary Laird made some public statements about possible disciplinary 
actions that seemed calculated to have an intimidating impact. Indeed, 
the U.S. Government representations in Moscow and Copenhagen can be 
regarded as nothing more than an effort to establish by independent means 
whether the released men did indeed wish to accept civilian escort back to 
the United States. Washington was clearly prepared to have the pilots 
leave civilian escort, “warmly recommending” that they do so, even though 
such a result could have jeopardized the prospect for future releases. 

Guideline 2 involving a post-return option of a thirty-day furlough was 
designed to provide as humane a reentry into American life as possible and 
to take issue with the assumption of the Department of Defense that all 
repa.riated prisoners of war would require prolonged medical detention. 
Warren G. Nutter, Assistant Secretary of Defense, had testified before a 
congressional committee as follows on May 11, 1972: 


We assume that all returnees will require medical attention, some 
much more than others. Certainly, all will require rest and time to 
readjust. Therefore, our policies require that all returnees be placed 
immediately under medical auspices for complete medical checkups.® 


After being with these men and their relatives for a week after their 
release, it was clear to the escort group, as well as to the released pilots 
and their relatives, that there was no immediate need for medical sur- 


8 See N.Y. Times, Sept. 30, 1972, at 11 for indication of this shift in official policy 
as a consequence of a White House decision. 

® Hearings on American Prisoners of War in Southeast Asia, 1972, same subcommittee 
at note 7, supra. Part 3, Feb. 8, March 16, 1972 (Mr. Nutter’s statement begins at 25, 
the quoted passage appears at 31). 
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veillance. A discretionary period of leave seemed like a desirable option 
to include in this kind of repatriation. As a matter of formal position the 
government has not granted the returnees an option of immediate leave, 


but, in fact, the medical confinement has been so “open,” at least as 
compared to what happened after prior repatriations, that a relaxed period 
of reunion with families has been possible. It may be that a preliminary 
medical examination, perhaps under neutral auspices if the returnee so 
wishes, could determine whether it is appropriate to grant a thirty-day 
furlough before checkup and debriefing. 

Guideline 3 recognizes that a medical checkup is desirable but grants 
the repatriated man the option of choosing either a civilian or military 
hospital. This guideline was formulated on the basis of reported abuses 
in relation to prior treatment in military hospitals and to the government’s 
professed intention to provide a returnee with “proper balance” on the war 
during the period of detention and debriefing.1° It seemed objectionable to 
compel a prisoner released during a controversial war to undergo a process 
that would include his political reeducation, perhaps under circumstances 
that might be intimidating or even threatening." In particular, the escort 
group was sentitive to recent disclosures that reveal Soviet reliance on 
medical and psychiatric detention to remove clinically normal, but 
politically dissident, voices from society. 

In fact, the three pilots preferred, or at least were unwilling to contest, 
the government’s insistence on a medical checkup under military auspices. 
To date, however, there have been no complaints or evidence of political 
pressures and reeducation such as accompanied prior releases, and there- 
fore the publicity associated with the formulation of this guideline may 
have served a constructive purpose. 

Perhaps, the guidelines set forth in the September 24 cable are drawn 
too specifically with the particular situation of this war and these men in 
mind to serve as a general precedent, but it does seem desirable for the 
International Committee of the Red Cross and others concerned with 
repatriation to a belligerent power during hostilities to consider proposing 
a new section in Part IV of the 1949 Convention. The United States 
Government has been reluctant to deal with or confer status upon the 
Committee of Liaison with Families of Servicemen Detained in North 
Vietnam. Since its inception in 1969 the Committee has attempted to 
facilitate the transmission of information and mail between the prison 
camps and prisoner families. Until the Paris accords of 1973, the North 
Vietnamese Government had refused to deal with the U.S. Government 
on prisoner issues; it was willing to deal with the Committee of Liaison. 

No attempt has been made to account for the existence and role of the 
Committee of Liaison by reference to the Geneva Prisoners of War Con- 
vention, but it seems clearly possible to do so. 


10 See article by Everett R. Hollis, “U.S. Planned More Gradual Homecoming for 
P.O.W.’s,” N.Y. Times, Sept. 30, 1972, at 10. 

11 On this see Smrru, P.O.W.: Two YEARs wirH THE ViETconG (1971), esp. epilogue 
by Donald Duncan on George Smith’s treatment by U.S. medical authorities after his 
release from National Liberation Front captivity, at 285-94. 
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Article 9 of the Convention is as follows: 


The provisions of the present Convention constitute no obstacle to the 
humanitarian activities which the International Committee of the Red 
Cross or any other impartial humanitarian organization may, subject 
to the consent of the Parties to the conflict concerned, undertake for 
the protection of prisoners of war and for their relief. 


Article 10 reads: 


The High Contracting Parties may at any time agree to entrust to 
an organization which offers all guarantees of impartiality and efficacw 
the duties incumbent on the Protecting Parties by virtue of the present 
Convention. 


When prisoners of war do not benefit or cease to benefit, no matter 
for what reason, by the activities of a Protecting Power or of an organ- 
ization provided for in the first paragraph above, the Detaining Powe: 
shall request a neutral State, or such an organization, to undertake the 
functions performed under the present Convention by a Protecting 
Power designated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power shall 
request or shall accept, subject to the provisions of this Article, the offer 
of the services of a humanitarian organization, such as the International 
Committee of the Red Cross, to assume the humanitarian functions per- 
formed by Protecting Powers under the present Convention. 

Any neutral Power or any organization invited by the Power con- 
cerned or offering itself for these purposes, shall be required to ac: 
with a sense of responsibility towards the Party to the conflict on which 
persons protected by the present Convention depend, and shall be re- 
quired to furnish sufficient assurances that it is in a position to under- 
take the appropriate functions and to discharge them impartially. 


No derogation from the preceding provisions shall be made by special 
agreements between Powers one of which is restricted, even tem- 
porarily, in its freedom to negotiate with the other Power or its allies 
by reason of military events, more particularly where the whole, or a 
substantial part, of the territory of the said Power is occupied. 


Whenever in the present Convention mention is made of a Protecting 
Power, such mention applies to substitute organizations in the sense of 
the present Article.1? 

There are several problems with conferring a formal status on the Com- 
mittee of Liaison. First, was it designated by the Detaining Power? There 
was no formal designation, as such, but a series of dealings on prisoner 
matters between the North Vietnamese Government and the Committec 
amounted to such a designation. Clearly the Committee of Liaison by 
aiding the exchange of mail and information and by facilitating interim 
repatriation contributed toward the realization of the humanitarian ob- 
jectives of the Convention. 

Secondly, does the Committee of Liaison qualify as an “impartial” 
humanitarian organization? The Committee is exclusively composed of 
American citizens who have taken a public position against the U.S. role in 
Indochina. On the other hand, these individuals are American citizens con- 


126 UST 3316; TIAS 3364; 75 UNTS 135; 47 AJIL Supp. 119 (1953). Emphasis 
added. 
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cerned with the welfare of their fellow American prisoners detained in North 
Vietnam. The Committee did not seek to do more in relation to prisoner 
issues than to serve its humanitarian purposes and to disseminate its views 
on the condition of camps and on how to secure the repatriation of other 
prisoners. Such views were at variance with the Administration position on 
these matters and with other private and nongovernmental groups that also 
proclaim their humanitarian purposes, despite their commitment to Presi- 
dent Nixon’s war policies.** As President Nixon and Secretary Laird have 
frequently observed “this is strictly a humanitarian issue.” That is, Amer- 
icans might disagree about the war, but no American questioned the 
propriety of helping the American prisoners secure better conditions and 
quicker release. In the circumstances of the war, the Committee of Liaison, 
precisely because its members opposed the war, were uniquely able to 
produce tangible benefits for the prisoners of war and their families.“ 
Such tangible benefits seem to be just those humanitarian contributions 
that Articles 9 and 10 of the Geneva Convention have in mind. 

Thirdly, does the Committee of Liaison require the consent of the U.S, 
Government before it can perform these humanitarian functions? The 
situation here is quite ambiguous. Although government officals have been 
critical of the Committee of Liaison, there was no effort to interfere with its 
activities. The government, indeed, did not oppose granting Mr. David 
Dellinger, who was at the time subject to court-imposed travel restrictions, 
permission to leave the United States on the escort mission even though the 
trip would involve travel to countries with whom there were no extradition 
arrangements and even though his alleged crimes could readily be viewed 
as nonextradictable “political” offenses. The point is that the government 
might have relied on a technical objection to Mr. Dellinger’s inclusion in 
the escort group, but refrained from doing so. 

The language of Articles 9 and 10 is also ambiguous with regard to 
whether the belligerent must agree to the designation of a humanitarian 
organization. I think it most reasonable, both in relation to treaty interpreta- 
tion and policy rationale, to view the second paragraph of Article 10 as 
giving the Detaining Power, North Vietnam, the capacity to deal with an 
organization, like the Committee of Liaison for purposes of carrying out the 
basic substantive mandate of the Convention to promote the interests of 
prisoners of war. 

There is also some support for this view derived from hearings before 
the Senate Foreign Relations Committee. The Department of State sub- 
mitted a statement clarifying certain points on the Geneva Conventions 
which included a significant reference to the meaning of Article 10: 


Common Article 10 (Article 11 of the Civilian Convention) provides 
for substitutes for protecting powers when protected persons for any 


18 E.g., the initiatives associated with Ross Perot, the Texas millionaire, or the activities 
of the National League of Families of American Prisoners and Missing in Southeast 
Asia. 

14 As of November 1972 the Committee of Liaison has delivered 14,000 letters from 
and to prisoners detained in Vietnam and has also provided informational services for 
relatives of detained men. 
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reason do not benefit by the activities of such a power. In such ar 
event, the detaining power is requied unilaterally to undertake thc 
functions performed by a protecting power. If such protection cannot 
be arranged, the detaining power is obligated to request or accept the 
offer of the services of a humanitarian organization, such as the Inter- 
national Committee of the Red Cross, to assume the humanitarian 
functions performed by protecting powers. 


The statement notes its opposition to a Soviet bloc reservation to Article 
10 because its effect is to “diminish the belligerent rights of the state on 
which the protected persons depend.” These states made a reservation 
that they would not accept a designation “unless the consent of the govern- 
ment of the state of which the protected persons are nationals has been 
obtained.” 1° Such a statement seems to confirm the United States view that 
the Detaining Power had the capacity, even the duty, to designate an 
impartial humanitarian organization and that such designation would be 
determinative at least in the absence of objection from the country whose 
men are detained that the organization is not “impartial” or not “humani- 
tarian.” 17 

It would seem clear, then, that the Committe of Liaison could be 
designated by North Vietnam to carry out humanitarian functions, including 
repatriation in accordance with Article 10. The failure of the U.S. Govern- 
ment to make an objection either to the Committee or to the repatriation 
procedures is a further indication of this propriety. Given such an Article 
10 role, then it seems reasonable for the Committee of Liaison to have some 
authority to specify guidelines that cover the discharge of a humanitarian 
mission not dealt with in the Convention and hence unreasonable for the 
U.S. Government not to respond either by way of acceptance, reasoned 
rejection, or through the proffer of an alternative set of guidelines. 

It should be reiterated here that the discussion of Article 10 does not 
imply a formal application of its procedure to this repatriation. Article 10 
does cast rather authoritative light, however, on what the treaty-drafting 
governments, and particularly the U.S. Government, regarded as reasonable 


15 Hearings on the Geneva Conventions for the Protection of War Victims, Before 
the Senate Foreign Relations Committee, June 3, 1955, at 62. 
16 Id. North Vietnam has made a reservation to its adherence exempting itself from 
Article 10. 
17 See also Hearings, supra note 15 at 62, for a covering letter from John Foster 
Dulles, as Secretary of State, to Senator Walter F. George, Chairman of the Committee: 
It is particularly recommended that this Government should not accept these 
reservations, The United States, should, however, express its intention to enter 
into treaty relations with the reserving states so that they will be bound toward 
the United States to carry out all the provisions of the conventions on which no 
reservations were specifically made. It should be clear that we hope that the 
reserving states will at some time elect to withdraw their reservations and if in 
the event of conflict reserving states seek to use their reservation in an un- 
warranted fashion so as to defeat the broad humanitarian purposes of the con- 
ventions, the United States would, of course, be in a position to consider that it 
was not required further to apply the conventions vis-à-vis such defaulting states. 
By acting as it has in relation to this September 1972 repatriation North Vietnam has, 
it would seem, made a proper use of Article 10 so as to promote the underlying 
objectives of the Prisoner of War Convention. 
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in a situation in which no governmental actor was available to carry out the 
humanitarian mandate of the Convention. Actions in this situation, then, can 
be assessed in terms of such standards of reasonableness. 

Fourth, does not the U.S. Government have some protection against the 
use of the process of repatriation to disseminate hostile propaganda? Why 
should North Vietnam not be expected to deal with a “genuinely” neutral 
organization? Such issues are difficult to resolve. There is a deep dis- 
agreement as to what constitutes neutrality in the POW context. If the 
North Vietnamese Government can be faulted for its attitude of hostility 
toward the International Committee of the Red Cross, then the U.S. Govern- 
ment can be criticized on purely humanitarian grounds for its reliance on 
various pro-war groups interested in the POW issue. In such circumstances, 
the Detaining Power has to be able to make the designation in the first 
instance, and the impropriety of its action has to be assessed by reference 
to whether or not there has been substantial fulfillment of the humanitarian 
purposes underlying the Geneva Convention. In this instance there has 
been no indication or allegation that the Committee of Liaison did more 
than provide escort facilities under as pleasant conditions as possible and 
with due regard for the welfare of the returning men and the remaining 
pilots. 

While in Hanoi the Committee of Liaison also delivered and received 
mail, forwarded specific inquiries regarding health of detained men, 
examined complaints about camp conditions, received evidence from North 
Viemam as to American abuse of mail privileges by including improper 
materials in packages designed to aid clandestine communication and 
possible rescue operations, and met with seven additional POWs in a free 
exchange of views. The Committee of Liaison escorts also expressed their 
views on the civilian damage being done by the air war and on the proper 
way to end the war and bring home the other American POWs, but this 
was done in their individual capacity. No effort was made to associate the 
three released men with views. The men were allowed, at most, to 
have a forum for the expression of their views, an opportunity that was 
used. only very sparingly. The situation would have been different, it 
seems, if these men had been “brainwashed” and were then given a wide 
public forum to denounce the war under the cover of their repatriation, 
but no one has made such charges. In their absence, these released men 
are citizens with constitutional rights of freedom of speech; as such, they 
are entitled to oppose (or favor) the war, as they may have before being 
shot down, and they are certainly not precluded from saying that they saw 
(or didn’t see) hospitals and churches that had been destroyed by bombs. 
The range of reactions exhibited by these three men toward the war con- 
firms the view that they were not brainwashed and that they were not 
released because it was expected that they would denounce the war or 
join the peace movement."® 


18 These three men were released without conditions and without any explanation 


of the basis on which they were chosen. Their behavior since the moment of release 
exhibits a sense of independence on the part of the three men. 
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In conclusion, then, the Committee of Liaison appears to have been an 
appropriate organization for North Vietnam to designate to carry out the 
humanitarian objectives of the Geneva Conventions under the special 
circumstances of this war. Furthermore, there is nothing in the Convention 
nor in the Committee’s record of performance to indicate its unsuitability 
for such a role. And, finally, the U.S. Government itself has done nothirg 
to repudiate this designation, and it is not clear that such a repudiaticn 
could be justified in relation to the facts or to the guidelines embodied in 
the Convention. 


Ui 


Tt seems appropriate to make some wider observations about this minor 
event: 

(1) The humanitarian objectives of the Convention may have to be 
realized in a flexible manner that is responsive to the characteristics of a 
particular armed conflict; 

(2) A private organization of nationals of the “enemy” state may be 
more acceptable to the Detaining Power in certain situations than either 
the International Committee of the Red Cross or a neutral or even a 
friendly third power government; 

(3) The Geneva system is comprehensive enough to provide general 
guidelines of relevance even in relation to a form of repatriation not 
specifically covered by the existing treaty; 

(4) Treaty revision efforts should take explicit account of the possibility 
of repatriation of healthy prisoners to the enemy belligerent during the 
period of active hostilities; 

(5) Repatriated prisoners should also be entitled to humanitarian pro- 
tection once returned to their country of nationality and should be re- 
moved from any further relationship, direct or indirect, to an armed con- 
flict in progress. 


IV 


We are left, then, with the underlying policy issue: How do we interpret 
the release and repatriation of three prisoners out of a prisoner population 
in North Vietnam of several hundred? Why only three? Why these 
threeP There is no way to resolve altogether this underlying set of doubts. 
We can, however, make an analysis of whether this release seemed gen- 
erally reasonable in method and effect and therefore deserved implemen- 
tation. 

First of all, it was a consensual process. The North Vietnamese initiative 
was not repudiated, as such, by the U.S. Government or by the three men 
selected for release. 

Secondly, there was some humanitarian benefit for the three families 
concerned and some degree of reassurance more generally felt, given their 
good health and positive reports of general camp conditions and morale. 

Thirdly, there were no negative consequences to legitimate prisoner 
interests. 
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It can be argued, of course, that North Vietnam was motivated by a 
desire to make hostile propaganda in connection with the release. Why 
else did they release the men into the custody of anti-war leaders? Why 
else did they provide tours of the bombed areas and entertainment for 
the released men and their relatives? Why was it insisted that the released 
men be returned to the American people rather than the American Govern- 
ment? Why was a return route arranged that was indirect and proceeded 
as far as possible by way of countries opposed to American policy in Viet- 
nam? Why was the release timed to coincide with a pre-election period 
in which the Administration’s war and prisoner policy was under attack 
by the opposition candidate? On one level, North Vietnamese motivations 
are of no account. Their behavior seemed correct, their initiative promoted 
a humanitarian end, and no effort was made to impose conditions on the 
terms of release. 

In retrospect, it seems important to understand several features of the 
context. First of all, a humane experience of repatriation was aided by 
the presence of an accompanying relative and that some unnecessary 
trauma was generated by the efforts of the government to obtain jurisdic- 
tion over the men prior to and immediately upon their return to the United 
States. Secondly, the situation as to the Vietnamese prisoners does not 
resemble the situation of the Korean prisoners and expectations about 
repatriation should be adjusted accordingly. Thirdly, a long war in which 
reasonable and loyal citizens reach opposite conclusions about the best 
interests of the country places particular burdens on combat personnel 
who are captured under these circumstances, especially in relation to 
compliance with the Code of Conduct.!® Fourthly, in these circumstances 
humanitarian purposes in accordance with the Geneva system may be and 
have been, in fact, served by a link between the enemy government and a 
prisoner of war organization constituted by anti-war nationals. 

It seems reasonable, on this basis, to regard the North Vietnamese Na- 
tional Day Release as creating a precedent with international law relevance. 
At least, in the absence of revision of the Geneva Prisoner of War Conven- 
tion, this release provides guidelines and experience as to repatriation during 
hostilities to a belligerent power, and affirms the capacity of a nongovern- 
mental organization of private citizens to play a direct role in this process. 


19 For a sensitive treatment of the dilemma confronting a prisoner of war see 
Michael Waltzer’s essay Prisoners of War: Does the Fight Continue After the Battle? 
in WALZER, OBLIGATIONS: Essays ON DISOBEDIENCE, WAR, AND CrrrzensHir 146-166 
(1970). The problems posed for a conscripted citizen-soldier of a democratic society 
who opposes a war policy before his capture is particularly acute. Government writing 
does not exhibit an awareness of these issues. See “POW—The Fight Continues After 
the Battle,” Report of the Secretary of Defense’s Advisory Committee on Prisoners of 
War, Aug. 1955, which heavily reflects an effort to establish POW guidelines that 
would be resistant to brainwashing tactics used so successfully by North Korea in 
the Korean War. See also Prugh, The Code of Conduct for the Armed Forces, 56 
CoLumsra L. Rev. 678 (1956); Note, Misconduct in the Prison Camp: A Survey of 
the Law and an Analysis of the Korean Cases, ibid., 709. 


NATURAL Justice AT THE Unrrep NATIONS: 
Tae Ruopesia CASE 


by Michael Stephen * 


It is provided by Article 1(1) of the United Nations Charter that the 
adjustment or settlement of disputes or situations which might lead to a 
breach of the peace is to be brought about in conformity with the principle; 
of justice and international law. There is much controversy about the pre- 
cise meaning of this article, but its broad intention is clear; that if the 
United Nations is to command respect, without which its recommendation: 
and decisions can never be effective, its organs must not act, or give 
occasion to be suspected of acting, in an unfair or arbitrary manner. 

The Security Council and General Assembly are political bodies, anc! 
are not obliged to follow strict rules of judicial procedure as a court of law 
is bound to do; but their resolutions can have important legal effects, and i. 
is here submitted that it is a minimum requirement that they conduci 
themselves so far as possible in accordance with the principles of natura: 
justice. These principles, which are really no more than rules of fair play. 
are recognized in all civilized communities and foremost among them is 
the idea expressed by the maxim audi alterem partem—that if one side o- 
the case is heard, the other side or sides must also be permitted a hearing 

It is accordingly the primary object of this paper to inquire into the 
observance of these principles, and audi alterem partem in particular. 
by the Security Council and General Assembly, using as a principal mode? 
for inquiry their treatment of one important problem of recent years— 
namely that of Rhodesia. 

This question is often described at the United Nations as a “situation,” 
but it is in substance a dispute between some white and some black 
Rhodesians as to how and by whom their country shall be governed. The 
British constitutional problem is a peripheral issue. It should perhaps be 
emphasized that this article is not concerned with the merits of the Rhodesia 
question, and it will suffice to say that the present writer believes there to 
be arguments on all sides which deserve exhaustive and objective examina- 
tion. In view of the limits of space it must be assumed that the general 
background of this question is known. 


Tue Securty COUNCIL 


On November 11, 1965, the Government of Rhodesia led by Ian Smith 
declared the country to be independent of Britain, and the matter was 
brought to the Security Council forthwith by the British Foreign Secretary. 

* Of the Inner Temple, Barrister-at-law. 
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On May 18, 1966 the Secretary-General of the United Nations announced to 
the Security Council * that he had received a telegram from the Govern- 
ment of Rhodesia ? requesting an invitation to participate in the Council’s 
debate on Rhodesia. The telegram had cited Article 32 of the Charter? in 
support of the request, but the Secretary-General took the view that 
since General Assembly resolution 1747+ of June 28, 1962 had character- 
ized Rhodesia as a non-self-governing territory within the meaning of 
Chapter XI of the Charter, it was not a “state” and therefore Article 32 
did not apply. Further, the Secretary-General observed that the Security 
Council had on several occasions “labelled the regime in Southern Rhodesia 
as illegal” and “in accordance with the policy of the Secretariat not to 
enter into correspondence with illegal regimes” he had decided not to 
reply to the telegram. This statement was accepted without comment by 
the Security Council and a debate on Rhodesia ensued. 

Upon learning of the refusal to accord it a hearing, the Rhodesian 
Government objected to the grounds on which the decision had been based 
and on June 15 sent to the Security Council a written legal argument chal- 
lenging the decision.” This legal argument was never published as a United 
Nations document and was ignored when a further debate took place at 
which on December 16, 1966 Security Council resolution 232 * was passed, 
imposing “mandatory sanctions” on Rhodesia. The views of the Smith 
Government were not heard in this debate notwithstanding a further re- 
quest for a hearing made on December 7, but the African cause was, and 
has continued to be, argued by various Afro-Asian states and the Eastern 
European members of the Council. 

In the British House of Commons on December 19, 1966, the Minister of 
State for Foreign Affairs replied to a written question asking what grounds 
the Security Council had given for refusing yet again to hear a representa- 
tive of the Smith Government. The Minister said that neither the President 
of the Security Council nor the U.N. Secretariat had received a request 
for a representative of the Smith regime to participate in the Council’s 
current discussion of Rhodesia.’ 


121 SCOR, 1280th Mtg. paras. 6-8. 

2In 1964 the “Southern” prefix was omitted in common usage, since Northern 
Rhodesia had taken the name Zambia. However at the United Nations the omission 
of the prefix has become associated with the declaration of independence which took 
place more than a year later and those who regard the declaration as illegal prefer that 
the prefix be used. However the use of the shorter form here is not intended to imply 
any position on that issue. Similarly, the use of the term “government” is not in- 
tended to imply a position on the qeustion of its status. 

3“... any state which is not a Member of the United Nations, if it is a party to a 
dispute under consideration by the Security Council, shall be invited to participate, 
without vote, in the discussion relating to the dispute. . . .” 

416 GAOR Supp, 17A (A/5100 add. 1), at 3. 

5 New York Times, Dec. 8, 1966, at 22. 

621 SCOR Res. & Dec. (S/INF. 21/Rev. 1), at 7 (1966). 

7738 Part. Des. H.C. (5th ser.) w.q. 187. 

8 Supra note 5. 
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The request had, however, been reported by the New York Times® 
a week or so earlier, and on January 31, 1967 the London Daily Telegraph 
reported that the request had in fact been received at the United Nations 
on the day before the debate in the Security Council began and that 
members of the Council had been told of it informally. 

Nevertheless, even if the request had not been received, the Security 
Council has taken the view that: 


There is no necessity for a special application to be made by the nation 
which is not a Member if it is a party to the dispute under considera- 
tion. The Security Council is bound to invite such a State to 
participate... .° 


With regard to the question of legality, to which the Secretary-General 
referred on the occasion when the Smith Government was first refused a 
hearing, it is submitted that, although the Charter grants to the Council 
very wide powers and although that body purports from time to time 
to decide legal questions, it is nonetheless a political body and is not 
qualified to decide difficult points of law. In this case, the Security Council 
did assert competence to make findings of law and found the Smith Govern- 
ment in Rhodesia to be illegal.° But, not only were the arguments of the 
Smith Government never heard on this issue, but the Council did not even 
debate the relevant legal questions and adopted as its finding the United 
Kingdom’s assertion of illegality in British consititutional law without in- 
quiring into the position in international law. A finding of law arrived at 
in this manner, even if made by a competent judicial body, could surely 
be entitled to little respect. 

It is by no means clear in international law that the Smith Government 
was illegal, but even if it were, the practice of the Security Council reveals 
that on several occasions persons who did not even claim to represent 
a legal government have participated, or have been invited to participate, 
in the Council’s debates. 

With regard to General Assembly resolution 1747, referred to by the 
Secretary-General, it is, of course, true that it characterized Rhodesia as a 
non-self-governing territory but it was adopted at a time when the relation- 
ship between Rhodesia and Britain was quite different from that obtaining 
in 1966. Moreover, General Assembly resolutions do not normally have 
binding force, and this particular one was poorly supported in the As- 
sembly. Doubts were clearly expressed at the time of its adoption as to 


92 SCOR, No. 74, 181st Mtg., Aug. 12, 1947, at 1920 (the Indonesian case). 

10 Res, 216 and 217, 20 SCOR Res. & Dec. (S/INF. 20/Rev. 1), at 8 (1965). The 
Council also accepted the British assertion that a “rebellion” existed in Rhodesia without 
any inquiry into the meaning of that term in international law. 

11 73 votes to 1, with 27 abstentions: Argentina, Australia, Austria, Belgium, Canad, 
Columbia, Denmark, Dominican Republic, El Salvador, Finland, France, Greece, Guata- 
mala, Ireland, Italy, Japan, Luxembourg, Netherlands, New Zealand, Nicaragua, Nor- 
way, Paraguay, Peru, Spain, Sweden, Turkey, United States. The United Kingdom and 
Portugal did not participate in the voting. 
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the accuracy of the determination it purported to make and the competence 
of the Assembly to make that determination. 
The representative of the United States said: 


A finding by this Assembly cannot change the constitutional and prac- 
tical relationships that exist between the United Kingdom and the 
Government of Southern Rhodesia. The facts of international political 
life are not so easily changed.” 


The representative of Ireland said: 


There are provisions in [the resolution] which appear to us to be 
based on a mistaken idea of existing political realities in this matter." 


The representative of France said: 


[Chapter XI] has never conferred on the United Nations legal com- 
petence to decide whether or not a territory is self governing." 


The representative of the United Kingdom said: 


In previous debates on this subject some members have pointed to 
resolutions in which it was decided to assert the competence of the 
Assembly in determining whether a particular territory had or had not 
attained a full measure of self government. They went on to deduce 
from these resolutions that the general question of competence had 
been settled. My delegation must point out that an assertion of com- 
petence is an assertion and no more.*® 


Further as the following discussion of the Security Council's practice will 
indicate, even if Rhodesia did not have a full measure of sovereignty, it 
does not follow that representatives of the Smith Government were thereby 
precluded from presenting their case to the Security Council. 

The Indonesia Case: In 1947 the Security Council considered the re- 
quest 1€ of a representative of Indonesia to participate in its discussion of 
the Indonesian question, at a time when the Netherlands still asserted 
colonial powers over that territory with military force and there was doubt 
as to its status in international law. 

The representative of the Netherlands * objected to the request on the 
ground that only the representative of a sovereign and independent 
state generally recognized as such might be invited to participate under 
Article 32 and that Indonesia did not fulfill the conditions which inter- 
national law prescribes before an entity can be considered a state. He 
referred to a document in which the President of Indonesia had recognized 
that until January 1, 1949 the Government of the Netherlands was to 
retain sovereignty and ultimate authority in Indonesia. 

The representative of India, however,’ disputed the arguments made by 
the Netherlands and took the view that in any event there can be states 


1216 GAOR, 1116th Mtg., June 22, 1962, at 95. 

13 1121st Mtg., at 19. 14 1115th Mtg., at 38. 

16 1120th Mtg., at 23. 16 2 SCOR No. 67, 171st Mtg. 
17 171st Mtg., at 1619; 181st Mtg., at 1920; 183rd Mtg., at 1981. 

18 17Ist Mtg., at 1627; 181st Mtg., at 1923. 
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without full sovereignty for the purposes of Chapter VII of the Charter 
(by reference to which, as in the Rhodesia case, the question was being 
considered). 

The representatives of Colombia, Poland, and the Soviet Union were also 
in favor of inviting a representative from Indonesia to participate. Thc 
Soviet Union said: 


To take a different position would be unjust, since the one side is 
represented during the discussion in the Security Council and the 
other is not represented. It is necessary that both sides should be 
represented.?® 


The representative of China said: 


If I understood the representative of the Netherlands rightly, he con- 
ceives of a State in an absolute, monistic sense—it is either a sovereign 
State or it is not a State at all... . I believe that for modern needs we 
have to conceive of a State in a different way, a more elastic way. It 
may qualify as a State in certain respects but not in others.°° 


The representative of the United States said: 


A delegation ... may have doubts as to whether Indonesia is a State 
in international law, and at the same time not wish to see any injustice 
done. . . . Article 32 refers to States, but the plain intent of that Article 
and of the authors of the Charter was that justice should be done to 
both parties to a dispute.?* 


The representative of Australia *? suggested that a representative from 
Indonesia be invited under Article 32. He also challenged the Netherlands 
position by arguing that there was no provision in the Charter which 
stipulated that in order to appear before the Council, or to participate in 
its discussions, a state must be sovereign. He continued: 


This is a case where we have to act with a sense of fair play. We have 
heard one side; surely we are entitled to hear the other.” 


A representative from Indonesia was accordingly invited to participate 
in the debate “without any definition or determination of the sovereignty 
of that Republic,” ** and he addressed the Council on August 14, 1947.23 
It is not however clear whether the invitation was made under Article 32 
or Rule 39 of the Council’s Provisional Rules of Procedure.** Some thought 
the former, others the latter, but this did not affect the extent to which the 
representative participated in the proceedings. 

Palestine: At the 253rd meeting of the Security Council, on February 24, 


19 181st Mtg., at 1920. 20 Id, 1935. (The Republic of China). 

21 Id, 1931, 1933. 22 171st Mtg., at 1627. 

23 18ist Mtg., at I931. 

24 Statement of the President, 181st Mtg., at 1940. 

25 184th Mtg., at 1995. 

26 “The Security Council may invite members of the Secretariat or other persons 
whom it considers competent for the purpose, to supply it with information, or to 
give other assistance in examining matters within its competence.” 
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1948,?7 the Security Council decided, pursuant to Rule 39, to invite rep- 
resentatives of the Jewish Agency for Palestine to sit during the delibera- 
tions of the Council on the Palestine question for the purpose of supplying 
such information and rendering such assistance as the Council might re- 
quire. It also agreed to extend the same facilities to the Arab Higher 
Committee. 

The Council heard representative of each organization, who spoke at 
length, forcefully advocating their respective cause, and without any 
restriction to the mere supply of information or assistance.2® Mr. Moshe 
Shertok ** claimed to represent the Jewish section of the Palestine popula- 
tion, and Jamal Bey Husseini,?° the Arab section. 

Hyderabad: At its meeting on September 16, 1948 * the Security Council 
heard Nawab Moin Nawaz Jung as the representative of Hyderabad 
despite the objections of India and at a time when there was doubt as to 
the status of Hyderabad. It was not then generally accepted as a sovereign 
state and has never been so accepted in modern times. 

This application was made under Article 35(2), which entitles a non- 
member state which is a party to a dispute actually to bring the matter to 
the attention of the Council, but the status requirements are the same as 
in Article 32. 

Rhodesia. In the Rhodesia case itself, the Security Council decided 
(without specifying an article, or a rule of procedure) to extend an in- 
vitation to Mr. Joshua Nkomo, leader of the Zimbabwe African People’s 
Union *? (ZAPU); and the Rev. Ndabaningi Sithole, leader of the Zimbabwe 
African National Union (ZANU), both of which organizations claimed to 
represent the African section of the Rhodesian population but neither of 
which claimed to be the legal government of a sovereign state. The 
Rhodesian Government, having been consistently denied a hearing itself, 
regrettably did not allow either gentleman to travel to New York on this 
occasion, but they had both previously been allowed to do so in order 
to appear before committees of the General Assembly. 

The practice of the Security Council has admittedly, not been uniform. 
For example, while inviting the participation of South Korea, the Council 
rejected proposals that “representatives of North Korea” or “the Govern- 
ment of North Korea” be invited to present their case before the Security 
Council during its debates on the invasion of South Korea in 1950.°* The 


27 3 SCOR Nos. 16-35, at 255, 257, 

28 See also invitation to Mr. Jan Papanek in the Czechoslovak case. 3 SCOR 272nd 
Mtg., at 173-75. (March 22, 1948). 

29 958th Mtg., at 343. 30 283rd Mtg., at 15. 

813 SCOR No. 109. 357th Mtg., at 11. (Request in S/986, Aug. 21, 1948). 

8226 SCOR 1604th Mtg., at 26 (Dec. 2, 1971). “Zimbabwe” is the African Na- 
tionalist name for Rhodesia. 

335 SCOR 494th Mtg., at 21 rejecting the Soviet draft resolution (S/1751) and 
473rd Mtg., at 18 rejecting the Yugoslav draft resolution (8/1500). Proposals to 
invite the People’s Republic of China to attend the meetings of the Security Council 
were likewise rejected (5 SCOR 492nd Mtg., at 21 and 499th Mtg., at 19) but in this 
instance the question was complicated by the fact that the Republic of China was 
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practice of the Council would, however, seem to indicate that there is no 
inflexible rule of law which prohibits the participation in its debates of any 
major community directly involved in the dispute under discussion whose 
contribution can assist the Council in arriving at a fair and accurate con- 
clusion. Little distinction appears to have been made between the kind of 
participation allowed to a representative invited under Article 32 on the 
one hand or Rule 39 on the other. 

It might properly be considered an unjustifiable interference in the 
internal affairs of states for the Security Council to hear the representatives 
of any political group wishing to address it; but in respect of a case such as 
Rhodesia (of which the Council was in any event “seised”) where there are 
two or more significant communities directly concerned with different 
points of view it is submitted that even though it might result in embarrass- 
ment to some parties, as freedom of speech always does, the interpretation 
given by the Security Council to Article 32 and Rule 39, which resulted 
in invitations to representatives of Indonesia, the Jewish Agency and the 
Arab Higher Committee, Hyderabad, and ZAPU and ZANU, is a desirable 
approach. 

What is not however desirable is for the Council to yield to political or 
emotional pressure and grant hearings in an inconsistent or discriminatory 
manner. Indeed it is in the very cases where emotion is strongest or 
political forces are unbalanced that a fair hearing of all sides of the case is 
most needed. This is not of course to say that the Security Council may not 
take action where a situation is so urgent that there is no time to hear all 
points of view. There have been such cases, but Rhodesia is not one 
of them. 

It is apparent that members of the Security Council are sometimes rx- 
luctant to hear the representative of a community or government whose 
status is in doubt on the ground that some measure of recognition would 
thereby be implied but it is considered that this is a retrogressive view that 
is not supported by the practice of the Council. The position was cor- 
rectly stated by Mr. El-Khouri of Syria, President of the Security Council 
during the debate on the Indonesian question, when he said: 


As to the determination or definition of sovereignty .. . I think it is 
not for us to consider. We have nothing to do with that. We are not 
defining sovereignties now. 


We do not know what prerogratives of sovereignty are exercised by 
Indonesia. [W]e consider that the presence of representatives from 
Indonesia would be necessary and helpful for the just solution of the 
problem. ... I should like to add that an invitation . . . to participate 
in this discussion would not bind any State to recognise the independ- 





already occupying the Chinese seat in the Security Council and the matter was thus 
seen as another facet of the problem of Chinese representation in the United Nations. 
Further it does not appear that the Franco regime in Spain was invited to argue 
its case during the Security Council’s investigation of the Spanish question in 1945, 
but the views of the Spanish Republican Government were received. (See 1 SCOR 
36th Mtg. April 17, 1946 et seq. and UN Docs. S/75 and 8/76.) 
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ence or sovereignty of the Indonesian Republic. The invitation would 
extend simply in connection with the work of the Security Council.5* 


Tue GENERAL ASSEMBLY 


On May 12, 1966 The Friends of Rhodesia Committee in the United 
States, which has a point of view similar to that of the Smith Government, 
petitioned ** for a hearing by the General Assembly’s Special Committee on 
the Situation With Regard to the Implementation of the Declaration on 
the Granting of Independence to Colonial Countries and Peoples (the 
Committee of 24); and on October 5, 1966 petitioned ** for a hearing by 
the General Assembly’s Fourth Committee. 

During the debate on the petition in the Fourth Committee, the repre- 
sentative of Togo said: 


that he opposed the request for a hearing because the supposed 
“friends” of Rhodesia were in reality friends of the minority regime of 
white settlers which had been condemned by the United Nations. It 
would be a very different matter if the applicants were genuine friends 
of the Zimbabwe people.‘ 


The representative of Trinidad and Tobago said: 


that traditionally the Fourth Committee granted a hearing to all who 
requested one, but in this case the United Nations should not hear 
anyone speaking on behalf of the Smith regime." 


The representative of Rwanda said: 


that in no case should the representative of a criminal regime be 
heard.!? 


The representative of Senegal said: 


that if the association which the petitioner represented supported the 
minority Smith goverment, his delegation would refuse to hear him and 
would leave the room when he took the floor.*° 


The representative of Sierra Leone said that the point of view of The 
Friends of Rhodesia Committee was irrelevant to a discussion of the ques- 
tion of Southern Rhodesia and further that it “was not a case of the right 
of both sides to be heard, since if it were the other side would be the 
United Kingdom delegation.” ** The United Kingdom delegation remained 
silent at this meeting. 

There seems to be very little substance to any of these grounds for re- 
fusing a hearing and in particular it is only upon a strained and technical 
view that the United Kingdom can be said to be the “other side.” It has, 
of course, an important point of view which it has often expressed at the 


84 18Ist Mtg., at 1939 (spoke in English); see also United States, at 1933. 

35 A/AC 109/PET. 546. 36 A/C4/670. 

37217 GAOR 4th Com, 1607th Mtg. (A/C4/SR 1607), 4. [the following quotations 
are taken from the summary record]. 

88 Id. 10. 39 Id, 14. 

40 Id. 17, 41 Id, 30. 
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United Nations, but it is quite different from, and in many respects is 
opposed to that of the white Rhodesians. At the least, it must be noted 
that the country was then and is still controlled by the Smith Government 
which represents almost all the one-quarter million white Rhodesians 
and some of the Africans, Asians, and “Coloureds.” To suggest that their 
point of view is irrelevant to an understanding of the question is absurd. 

It is sometimes argued that it is not necessary to hear the white Rhodesian 
case because there is sufficient information available on the situation in the 
country from reports of the General Assembly’s Committee of 24, of private 
organizations both religious and lay, and from the evidence of numcrous 
petitioners. One cannot, however, fail to notice on reading this materiel 
that it is often misleading and is usually one sided. It is in any event no 
substitute for the right of a party to argue its own case in public debate. 

The only delegations to support the petition for a hearing were those of 
Guinea, Costa Rica, and Nicaragua. The representative of Guinea said: 


that it was not always unprofitable to hear the views of the opposing 
camp, and that to take a vote on a request for a hearing would be to 
set a serious precedent fraught with danger for the future. It might 
happen that, through exerting all kinds of pressure, a majority might 
by means of a vote prevent genuine petitioners from appearing before 
the Fourth Committee. 


The representative of Nicaragua said: 


that he did not think it was proper that, when a party to a dispute tried 
to invoke its right to present its case to a United Nations body, the door 
should be closed, thereby condemning it to isolation. The principles of 
democratic procedure and human rights demanded that all sides should 
be heard before an honest decision could be reached. His delegation 
had always opposed any discriminatory measure, had intervened in 
defence of peoples aspiring to freedom, and had voted in favour of the 
African petitioners who year after year asked to be heard by the United 
Nations as was their legitimate right. Many of the representatives of 
the African countries in the Committee had in their time been peti- 
tioners before it. They should realise that they could not be both 
judge and interested party at the same time. 


Whether the regime in Southern Rhodesia was legal or de facto was 
in his view irrelevant.** 

Nevertheless a hearing was never granted to the Friends of Rhodesia; 
but the Fourth Committee had previously listened to no less than ten 
petitioners * holding the African point of view, in addition to numerous 
advocates of that cause in the Committee itself, and listened to more in 
subsequent years. Likewise, The Committee of 24 refused to hear the 
Friends of Rhodesia, but did hear thirteen petitioners supporting the African 
cause and heard more in subsequent years.** 

42 Id, 11, 43 Id, 26. 

“4 1962: Dumbutshena, Sithole, Scott, Chinamano, Shamuyarira, Mushonga, Chihota, 
P. Sithole. 1963: Mugabe, Silundika. 


45 1962: Nkomo, Mushonga, Todd, Zvogbo. 1963: Nkomo. 1964: Nyandoro, Todd. 
1965: Shamuyarira, Mubambirwa, Nyandoro, Mukono, Matuure, Nehwati. 
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The only petitioners on Rhodesia ever heard by the Fourth Committee 
other than those holding the African point of view were a multi-racial 
group of Africans and Europeans in 1962.4 That same year the Committee 
also heard Sir Edgar Whitehead,“ then Prime Minister of Southern Rho- 
desia, whose views, however, were quite different from those of Ian Smith. 
Even then, the respresentative of New Zealand felt it necessary to object 
to the use of procedural devices to exclude comments upon Sir Edgar’s 
speech by those whose views differed from those of the majority.** 


CoNCLUSIONS 


It is here submitted that the Security Council and the General Assembly 
were wrong in refusing to hear representatives of the Smith Government, 
no matter how reprehensible they may be or how little regard they them- 
selves may have for freedom of speech. The integrity of both organs has in 
consequence been damaged and the foundations of their resolutions on the 
Rhodesian question impaired. 

The United Nations has many imperfections, but it is nevertheless the 
best institution that man has so far been able to devise for the promotion 
of international understanding and world order under the rule of law, and 
in many respects it works quite well. It is therefore with regret that one 
who believes in these ideals feels bound to write in criticism of it. 

Although this article has been concerned with the nonobservance by 
the Security Council and General Assembly of the principle audi alterem 
partem in the Rhodesia case, it may be observed that this principle has 
been disregarded in other cases.*® The unfortunate partiality which is so 
characteristic of United Nations treatment of the Rhodesia case also ex- 
tends to the disregard of the further principle of natural justice nemo 
judex in re sua, nobody ought to be a judge in his own case. 

For example, in the debate at the 25th General Assembly on the report 
of the Special Committee to Investigate Israeli Practices Affecting the 
Human Rights of the Population of the Occupied Territories, the representa- 
tive of Uruguay thought it right to point out that bias and superficiality 
must jeopardize the utility of United Nations reports and resolutions. He 
said: 

Israel attacks the Committee because it is composed of representatives 
of three States which have no relations with Israel but do have relations 
with the Arab States which are at war with Israel, and one of the 


members of the Committee is a representative of a State which is 
actually at war with Israel. 


That being the case, can anyone ... hope that the Special Committee 
will successfully . . . perform its tasks of investigation and pacification 
which have thus far failed? 


4617 GAOR 4th Com. 1345th Mtg. et seq. 
47 Id. 1366th Mtg. & 1367th Mtg. 

48 17 GAOR (Plenary) 1163rd Mtg., at 34. 
49 See supra note 33. 
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In our resistance to the draft resolution, we would also say that there 
are some generalised conclusions which are not duly substantiated by 
proof.’ 


It is also unfortunately true that double standards are much in evidence 
at the United Nations. In 1968 Mr. Michael Stewart, then British Foreign 
Secretary, addressed the General Assembly as follows: 


I sometimes think that some of our discussions on human rights are 
spoilt by the vice of partiality; a tendency sometimes for one count-y 
to attack another for breach of human rights, without having asked 
itself first sufficiently what the state of affairs is in its own country. 
Another condition therefore for the success of our work is that fairness 
of judgment which causes a man or a nation to apply the same stand- 
ards of conduct to himself as he requires of other people.* 


It seems that there are certain issues before the United Nations fron 
time to time on which passions are so inflamed and self-interest so strorg 
that the formulation of conclusions by the ordinary processes of objective 
investigation, analysis, and deduction is excluded. Positions, having been 
taken up on the basis of pure emotion or self-interest, are sought to be 
justified by a process of rationalization which in its extreme form may rely 
on false or distorted evidence, unsubstantiated conclusions from evidence. 
or pure assertions. 

The following criticism has been made of the General Assembly’s Com- 
mittee of 24, upon the reports of which resolutions have often been based, 
and from which several members have resigned: 


The United Kingdom, the United States, and other western members 
of the Committee of 24 have strongly objected to the conclusions 
reached in the various studies, which were described as “dogmatic, 
tendentious, and superficial.” They stated that the conclusions were 
not supported by any of the factual material contained in the re- 
ports; .. .®° 


International affairs in general, and the United Nations in particular, 
provide an environment in which rationalizing back is not difficult, where 
accurate and timely information is hard to obtain, and where skilful di- 
plomacy or sheer voting power can secure the exclusion of inconvenient 
arguments, the conversion of a doubtful assertion into a resolution pos- 
sessing legal force, or the incorporation of misleading evidence into the 
report of a body entitled to respect and enjoying wide publicity. 

Disregard of the principles of justice not only tends to diminish respect 
for the organs of the United Nations but also undermines confidence in the 
system of international law itself, which is in large measure developed 
and administered by those organs. 

If the organs of the United Nations are to secure the respect withou: 
which their resolutions on political or legal questions can never be more 


5026 GAOR 2027th Mtg., at 17, 18. 5123 GAOR 1693rd Mtg., at 112. 
52 A PRINCIPLE IN TORMENT: I Toe Unrrep Nations & SourHerN Ruopesis, at 67, 68 
(U.N., 1969). 
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than scraps of paper, their integrity must be above suspicion. The members 
of the United Nations must cease to use the Organization for the promotion 
of their self-interest by political or legal sharp practice and endeavor, when 
sitting as members of a United Nations body, to develop a spirit not of 
judicial detachment but at least of fairness, objectivity, and accuracy in 
which all governments and peoples, whether weak or strong, popular or 
unpopular, may place their trust. Such a development will be difficult 
under present conditions and will not be quickly achieved but, until it is 
achieved, any widening by Charter interpretation or otherwise of the sub- 
stantive powers of the United Nations in the field of highly political issues 
should be discouraged. 





EDITORIAL COMMENT 


Hans KELSEN 
October 11, 1886-April 15, 1973 * 


The death of Hans Kelsen will be mourned by his family, his friends, by 
jurists, and scholars in the many fields to which he turned his keen ans- 
lytical mind and pen. His literary output during a rich and long life wes 
prodigious. His fame spread rapidly and he attracted students from the 
four corners of the world. As early as 1934, Dean Roscoe Pound,? after 
reviewing the significant names in contemporary juristic thought—Jhering, 
Stammler, Gény, and Duguit—said: 


Kelsen, now that Stammler® has retired, is unquestionably the leading 
jurist of the time. His disciples are devoted and full of enthusiasm ia 
every land. His ideas are discussed in all languages. His followers 
are probably the most active group in contemporary jurisprudence. 


Though Kelsen, throughout his fruitful and productive life, attracted not 
merely disciples but also many and vigorous opponents, there are probably 
few among the latter who would challenge his leadership in juristic thought, 
acceding to Pound’s judgment. 

Kelsen’s academic career in Vienna after a somewhat uncertain start‘ 
was brilliant. On the strength of his Hauptprobleme der Staatsrechtlehre 
which appeared in 1911, he became a Privat Dozent at the University. 
Although essentially a critical analysis of what Kelsen was fond of calling 
the dominant theory or theories of public law, it laid out some of the main 
features of what later he called Pure Theory of Law: the conception of the 


? Honorary Member of the American Society of International Law since 1938; 
Honorary Vice President of the Society in 1954, and since 1959; Member of the Board 
of Editors of the AJIL in 1951, and Honorary Member since 1952, Kelsen also received 
the first Annual Award of the Socicty in 1952 for his work THe Law or THE UNITED 
Nations supplemented by his RECENT TRENDS IN THE LAW OF THE UNTIED NATIONS 
(New York: Praeger, 1950 and 1951 respectively), ProcrEprncs of the ASIL at its 
46th Annual Meeting, 1952, pp. 174-75. 

1¥For a list of Kelsen’s writings in the original as well as translation into 24 
languages, see RUDOLF ALADÁR MÉTALL, Hans KELSEN. LeBEN unD WerK (Vienna: 
Deuticke, 1969) 124-55. It consists of 604 books and articles. A supplement raising 
the total to 620 by the same author was published in: Festscururr Hans KELSEN ZUM 
90. Gersuntstac. Adolf Merkl, René Marcic, Alfred Verdross, and Robert Walter 
(eds.) (Vienna: Deuticke, 1971) 325-26. 

2 Law and the Science of Law in Recent Theories, 43 Yare L, J. 525-36, at 532 
(1934). For other tributes to Kelsen and an overview of his theory see William 
Ebenstein, The Pure Theory of Law: Demythologizing Legal Thought, in Essays N 
Honor or Hans Keusen, 59 Carr. L. R. 617-53, at 619, n. 2 (1971). 

3 Of Stammler, Pound wrote: “Stammler has had the widest following on the 
Continent and now claims the greatest number of disciples of any jurist of the time.” 
Ibid., 531. 

4 Métall, supra n. 1, at 10. 
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science of law as a normative science of positive law which must not con- 
cern itself with matters which belong to psychology or sociology, the con- 
trast between laws of causality and norms, and between the Sein and the 
Sollen (the Is and the Ought), the notion of imputation (Zurechnung) 
which links norms with norms just as causality links cause with effect, the 
untenability of the dualism between state and law, between public and 
private law, and between the application and the creation of law.’ 

In the fall of 1911 Kelsen gave his first course at the Faculty of Law. 
Tres faciunt collegium and we have it on reliable authority that there were 
three students in his class; one of them was Adolf Merkl who became 
Kelsen’s first disciple, later colleague, and, together with Alfred Verdross, 
a founding member of the Vienna School of Law.® Kelsens academic 
career was very rapid and as early as 1919 he became a full professor for 
state and administrative law. The war years, 1914-1918, were spent in 
uniform, most of the time in the Ministry of War. When he returned to 
the University he published in 1920 his famous book on the problem of 
sovereignty,” his first contribution to the theory of international Jaw. Be- 
tween 1918 and 1920 he was instrumental in drafting the constitution of 
Austria which included a Constitutional Court. This, his brainchild, he 
considered his most important and innovative contribution to the constitu- 
tion and he became one of twelve of its members elected for life. 

Kelsen’s writings and teaching attracted large numbers of students from 
Austria and abroad. When I attended his course on the general theory 
of Jaw in 1923-24, he lectured in one of the large rooms in the Faculty of 
Law. Wherever he lectured, whether in Cologne or Geneva or The Hague, 
at Harvard or Berkeley, or any of the many universities in Europe or North 
or South America, he always attracted large audiences.? In his preface to 
the second edition of the Hauptprobleme in 1923, Kelsen could point out 
with satisfaction that the Pure Theory of Law had become the product of 
the work of a growing number of theoretically like-minded scholars.? In 
1925 Kelsen published his Allgemeine Staatslehre*® in which he brought 
together systematically his preceding thoughts and gave them a precise and, 
for many years to come, a definitive formulation. He had reached a, if not 
the, high point or plateau of a career as a scholar and, mainly through his 


5 Concerning the relevance of Kelsen’s critique of these dualisms in contemporary 
juristic thinking in Germany, see Peter Rémer, Die Reine Rechtslehre Hans Kelsens als 
Ideologie und Ideologiekritik. Hans Kelsen zu sienem 90. Geburtstag am 11. Oktober 
1971 gewidmet. POLITISCHE VIERTELJAHRESSCHRIFT, 579-98, at 582 ff. (1971). 

6 Alfred Verdross, Osterreich-Heimat der Rechstheorie in PmLosopne HULDIGT DEM 
Recur. Hans Kelsen, Adolf Merkl, Alfred Verdross. Erinnerungsband zum 1 Juni, 1967 
(Vienna: Europa Verlag, 1968, p. 50). 

7 Das PROBLEM DER SOUVERÄNITÄT UND DIE THEORIE DES VOLKERRECHTES (Tübingen: 
Mohr, 1920). 

8 Only in Prague, where he was a professor from 1936-38, were his lectures “as a 
rule attended by as few as four students and myself—a grotesque enough set-up which 
might have appealed to the imagination of Franz Kafka.” Hans Georg Schenk, Hans 
Kelsen in Prague: A Personal Reminiscence, see Essays supra, n.2, 614-616, at 616. 

9p. xxiii, This preface is an authoritative summation of Kelsen’s theoretical ob- 
jectives in this work. 10 Berlin: Springer. 
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activities at the Constitutional Court, practitioner of the law. He was c 
prominent figure in Vienna which at that time had been, and for a few more 
years was to remain, a flourishing intellectual and artistic center. For 
Kelsen the end of this, his most productive era, came sooner than for the 
rest of his contemporaries. 

On July 15, 1927, I had an appointment to deliver to Kelsen my revised 
doctoral dissertation which he intended to have published. On that fate- 
ful day the Palace of Justice was burned down and clashes took place be- 
tween the police and workers. Kelsen and I went down into the main 
street and watched trucks bringing wounded from the outlying districts to 
the General Clinic. Kelsen was visibly shaken. This was the beginning of 
the reactionary attack on the democratic constitution which reached its peak 
with the establishment of a corporate state in 1934. But the immediate 
goal of the reactionary forces was the Constitutional Court and the specific 
target was Kelsen, who was held personally responsible for the jurisprud- 
ence of the Court relating to a highly controversial issue in Catholic Austria, 
namely the validity of certain marriages? They succeeded in pushing 
through a Constitutional Amendment in 1929, the main thrust of which was 
to remove all life members of the Court who were to be replaced by mem- 
bers appointed for a term. Kelsen considered this an onslaught on the 
independence of his “brainchild” and as a personal affront to himself. His 
decision to leave Vienna was facilitated by a very attractive offer from the 
University of Cologne, which he accepted. In 1930 he moved to Cologne, 
where he was to teach international law among other subjects. Thus began 
his “Wanderjahre” which took him from Cologne to Geneva, to Prague, to 
Harvard, and finally to the University of California at Berkeley where he 
settled down in 1943 temporarily, and definitively in 1945 when he was 
appointed a full professor. 

The years in Cologne (1930-1933) were far from peaceful. To be sure 
his scholarly work continued, although no major single book appeared dur- 
ing that period. His new preoccupation with international law was re- 
flected in the lectures on the General Theory of International Law delivered 
at the Hague Academy of International Law in 1932 before large audi- 
ences."® The dramatic changes in German politics during that summer 
were very much on his mind, although he did not discourage me from 
pursuing my plans to join him in Cologne in the fall and prepare for an 
academic career there. On January 30, 1933, Dr. Erich Hula, who was in 


11 It was, after some more revisions, eventually published in 1931 under the title: 
PazirismMus UND ImMpERIALISMUS. EINE ĶRITISCE UNTERSUCHUNG [IHRER THEORETISCHEN 
BEGRUNDUNGEN. (Vienna: Deuticke). 

12 For details see Métall, supra, n.l, pp. 47-57. The constitutional issue related to 
the conflict of competence between administrative authorities and the ordinary courts. 
The substantive issue related to the dispensation from the “impediment of an existing 
marriage” granted by the former and invalidated by the latter. See Albert A. Ehrenz- 
weig, Preface, in Essays, supra, n.2, at 610, n.3. The Court upheld the separation cf 
powers and thereby invalidated the judgments of the latter thus upholding the validity 
of the dispensations and the marriages celebrated pursuant thereto. 

18 42 Rec. pes Cours, 116-351 (1932), in French. 
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charge of the Institute of International Law, and I escorted Kelsen’s 
daughters, Anna and Maria, to the “Juristen Ball.” When the news arrived 
that President Hindenburg had appointed Adolf Hitler Chancellor, one of 
the senior professors observed: “They are making carnival in Berlin.” The 
widespread notion that once in power Hitler would not or not fully carry 
out his antisemitic program vanished almost at once. Kelsens name was 
on the first list of professors relieved of their posts. 

At the Graduate Institute of International Studies in Geneva, Kelsen 
found a most congenial atmosphere. The only diversion from his scientific 
activities was devoted to learning French. The intermezzo in Prague was 
due almost solely to Kelsen’s worries about his future. In Geneva he could 
expect no pension, but in Prague he could. The pension rights he earned 
in Vienna had been taken over by the University in Cologne but all that 
was wiped out by Hitler." 

In Geneva Kelsen’s interests ranged over a very wide field. He worked 
on a book on positivism and natural law but withdrew it from publication 
after it was set in galley proof. He felt that a great deal more work was 
required in the field of cultural anthropology. But this enterprise remained 
unfinished,?* although the fruits of his labors were presented in later publi- 
cations.1° However, in his narrower field of interest, he completed, in 
addition to numerous essays, a systematic presentation of his theory** and 
an analysis of the Covenant of the League of Nations ** which was inspired 
by and intended to serve the then current demand for a revision of the 
Covenant. 

World War II caused an exodus from Geneva. Segments of the League 
Secretariat and the International Labor Office were transferred to the United 
States and Canada. In addition, the reduction of the sta of these inter- 
national administrations resulted in a further migration to safe havens 
overseas. Kelsen and his devoted and selfless wife, Grete, joined this 
exodus in the summer of 1940. Roscoe Pound arranged for Kelsen to be 
invited to the Harvard Law School to deliver the Oliver Wendell Holmes 
lectures in 1940-4129 and for a time—two years altogether—his office in 
Langdell Hall became the center of intense activity. However, there was 
no future for him at Harvard. Here was the man whom Pound had called 
in 1934 “unquestionably the leading jurist of the time” and who was unques- 
tionably still the leading jurist eight years later. On conferring upon him 
the honorary degree of Doctor of Laws (LL.D.) on the third day of the 


14 However, these rights were honored after World War II and assured Kelsen, 
together with the substantial “Feltrinelli Price” which he received in 1960, a reasonably 
comfortable life after his retirement from Berkeley. See Métall, supra, n.1, at 87. 

15 See Métall, ibid., at 66-68. 

16 E.g. Socrery AND NATURE. A SocrotocicaL Ingumy. (Chicago: The University 
of Chicago Press, 1943). See also Métall, ibid, at 109-10. 

17 Reine RECHTSLEHRE (Vienna: Deuticke, 1934). 

18 LEGAL TECHNIQUE IN INTERNATIONAL Law. A TEXTUAL CRITIQUE OF THE LEAGUE 
Covenant. (Geneva Research Center. 10 Geneva Studies 1939). 

19 They were delivered in March 1941 and published under the title: Law AND 
PEACE IN INTERNATIONAL RexaTions (Cambridge: Harvard University Press, 1942). 
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Harvard Tercentenary Celebration, September 18, 1936, President Jamcs 
Bryant Conant read the following citation: 


Hans Kelsen, a leader of juristic thought, professor at Vienna, Cologne 

and. Geneva, his teachings shape the jurisprudence of a continent.?° 
Yet there was to be no permanent place for him in the University. To ks 
sure, Roscoe Pound was no longer dean of the Law School. His successcr 
was Professor James Mc. Landis whose interests were neither in jurispruc- 
ence nor in international law and who moreover was on leave of absence 
during most of 1941-42 when Kelsen was a “research associate in compart- 
tive law” at the Law School. Under less critical circumstances, Dea. 
Pound had provided a firm place for another Austrian, Professor Josct 
Redlich. The Department of Government had found a place for Dr. Heir- 
rich Brüning, the German ex-Chancellor, who was not a scholar. Onl, 
once, for the fall term from September 1, 1950 to January 31, 1951, did tho 
Department invite him as “Visiting Lecturer on Government.” And that 
was the sum total of Kelsen’s connection with Harvard. His many warm 
friends in Cambridge could not make up for the disappointment. Kelsen 
was not bitter but hurt, and the experience rankled him for the rest of 
his life. 

Under these circumstances, Kelsen accepted in 1942 a temporary appoint- 
ment in the Department of Political Science at Berkeley. This led to a full 
professorship in 1945 which he was permitted to hold beyond the normal 
retirement age until 1952. In spite of all the uncertainties and initial frus- 
trations, the years in America were extremely fruitful in every respect. He 
continued to attract gifted disciples, he was very popular with students (his 
reputation as an easy grader may have been an additional factor), his schol- 
arly productivity reached new heights, invitations from abroad poured in, 
honors were showered upon him everywhere, particularly in Austria.** 

One well-established method of honoring a scholar is to present him with 
a Festschrift. Kelsen was a recipient of this particular honor more ofter 
than any other scholar.”? The first one, on the occasion of his fiftieth birth- 
day, was edited by Alfred Verdross and consisted of fifteen essays by former 
students and friends from seven countries.” On the same occasion, Dr. 
Métall arranged for a special issue of the journal for public law which in- 
cluded essays by more junior students.2* The last volumes were published 
on Kelsen’s ninetieth birthday. One is the special issue of the California 


20 TuE TERCENTENARY OF Harvard CoLLecE (Cambridge: Harvard U.P. 1937) 217. 

21 For details see Métall, supra, n. 1, at 94-101. 

22 For a list see Métall, ibid., at 94-95. 

23 GESELLSCHAFT, STAAT UND RECHT. UNTERSUCHUNGEN ZUR REINEN RECHTSLEHRE. 
(Vienna: Springer, 1931). 

24 J contributed an essay which presented my experiences in my first encounter with 
the common Jaw and international law at the Harvard Law School under the title: 
Der Rechtsbegriff des Common Law und das Völkerrecht, 11 Zerrscusirr FÜR ÖFFENT- 
uicnes Recut, 353-67 (1931). 
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Law Review” and the other, published in Vienna, was edited by two of 
Kelsen’s oldest students and friends, Merkl and Verdross. 

While Kelsen’s bibliography lists about the same number of publications 
for his first 30 years of scholarly activity (1911-1941, namely 300), as for 
the next 30 years, there is a difference in that the later period appears to 
cover an even wider range of problems to which Kelsen was attracted. 
Many monographic studies were in the fields of sociology, political theory, 
and cultural anthropology.*7 He continued to reformulate and refine the 
Pure Theory of Law first in the General Theory of Law and State and 
finally in the second, substantially larger edition of his Reine Rechtslehre.* 
This is probably to be regarded as the final statement of Kelsen’s theory.*° 
Of more direct interest here are his writings in the field of international law 
and organization. In addition to his Holmes lectures,?* he published a 
small book Peace through Law, expounding two approaches to peace: 
compulsory adjudication of international disputes and individual responsi- 
bility for violations of international law. His commentary on, and textual 
critique of, the Charter of the United Nations has remained the standard 
work to this day. The American Society of International Law awarded 
Kelsen its Annual Award for this work but not without some controversy. 
It is interesting that the controversy, as usual with Kelsen’s writings, 
centered on what Kelsen considered its chief merit: the absence of political 
preferences.** It is this feature of the commentary which made it possible 


25 See supra, n. 2. It may be noted that there is no contribution from the Depart- 
ment of Political Science of which Kelsen had been an active member for ten years. 
He gave only occasional lectures in the Law School. 

26 See supra. n. 1. In addition to Merkl and Verdross, Professors René Marcic and 
Robert Walter appear as editors, Merkl and Marcic died before the publication of 
the volume. 

27 Notably Socrery AnD NATURE, supra, n. 16, and Wuar 1s Justice? Justice, Law, 
AND POLITICS IN THE MIRROR OF SCIENCE. (Berkeley: University of California Press, 
1957). 

28 Published by the Harvard University Press in 1945, The book went through 
several printings but Kelsen received no royalties from the Press. See Métall, supra, 
n. 1, at 81. 

29 Vienna: Deuticke, 1960. An English translation by Max Knight appeared in 
the University of California Press in 1967 under the title: Tue Pure THeory or Law. 

80 See in this connection his essay: Professor Stone and the Pure Theory of Law, 
17 Sranrorp L.R., 1128-57 (1965). 31 Supra, n. 19. 

32 Chapel Hill: University of North Carolina Press, 1944. 

33 THe Law OF THE UNrrep Nations, A CRITICAL ANALYSIS OF ITs FUNDAMENTAL 
Prosiems. (New York: Praeger, 1950). Although issued in this country by Praeger 
the merit of accepting the manuscript, which was rejected by several American pub- 
lishers, belongs to Stevens & Sons, Ltd., in London. In 1951 Kelsen added a supple- 
ment Recent TRENDS IN THE Unrrep Nations. The task of bringing the commentary 
up-to-date was entrusted to Professor Salo Engel, a Kelsen student from his Geneva 
years, who died prematurely in 1972. 

34 The Chairman of the Committee on Annual Awards, the late Professor Charles 
G. Fenwick, reported: “But we believe that we can respect the scholarship of a work 
without endorsing the particular principles upon which it is based or the conclusions 
at which it arrives. It is important to emphasize this, because there was much dis- 
cussion in the Executive Council about whether it was wisc to give the award to a 
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for delegates of the most diverse persuasion to invoke its authority in de- 
bates in the United Nations.®* The central concept of the Charter, collec- 
tive security, formed the subject of a monograph written in connection wit! 
the professorship in international law at the U.S. Naval War College held 
by Kelsen from 1953 to 1954.34 

Although Kelsen had been concerned with international law since hi, 
1920 study on sovereignty and had devoted a good deal of attention to i. 
in numerous publications, the first book eo nomine appeared only in 1952." 
Kelsen’s objective was to present a theory and the general principles of in 
ternational law. He drew on law created by treaties “merely in order to 
show the possibilities of developing international law in a technically pro 
grossive way.” He insisted, as he had done on numerous other occasicns 
on the purely juristic character of his approach. In an extremely lucic 
passage he explained one of the salient features of his Pure Theory of Law. 


If, nevertheless, I think it necessary to emphasize the purely juristic 
character of this book, I do so in opposition to a tendency widespreac 
among writers on international law, who—although they do not dar 
to deny the legal character and hence the binding force of this socia 
order—advocate another than a legal, namely a political, approach a: 
adequate. This view is in my opinion nothing but an attempt tc 
justify the nonapplication of the existing law in case its application is 
in conflict with some interest, or rather, with what the respective writer 
considers to be the interest of his state. If the writer thinks that it is 
his duty to suggest to his government a power policy, that is to say, & 
policy determined only by the real or assumed interest of his state 
and restricted only by its actual power, he may do so under his own 
responsibility. But if he tries to make his readers believe that his 
policy is in conformity with international law interpreted “politically,” 
he does not present a scientific theory of international law but a 
political ideology.** 

It was never Kelsen’s intention to disparage politics or, for that matter, 
legal politics. What he constantly and consistently opposed was the prescn- 
tation of legal politics or politics or power politics or the raison d état in 
the guise of legal science. He urged a clear separation of science from 
politics and the renunciation of the deep seated habit of presenting political 
demands in the name of science and claiming for the subjectivities of the 
former the objectivity of the latter.” When he insisted on a separation of 
the cognition of law from sociological inquiries into or about the law, he 





work which appeared to reach conclusions which did not seem to take into account 
certain practical aspects of the problem, but confined themselves to pure theory.” 
1952 Proceepincs at 174. In short, it was not policy—that is, United States policy— 
oriented, 35 Métall, supra, n. 1, at 83-81. 

86 Collective Security under International Law. N.W.C. 49 International Law Studies 
(Washington: GPO, 1957). 

87 PRINCIPLES OF INTERNATIONAL Law (New York: Rinehart & Co., 1952). The 
second edition (1966) by one of Kelsen’s students and friends, Professor Robert W. 
Tucker, departs to some extent from Kelsen’s basic conception in order to make it 
more serviceable, 

38 p, viii of the first and pp. ix-x of the second edition. 

39 REINE RECHTSLEHRE, supra, n. 29, at iv. 
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wished to avoid methodological syncretism.*® It was certainly not his 
intention to discredit sociology or psychology. He contributed to both, but 
neither is a science of positive law conceived as a normative system. He 
was acutely conscious of the limits of his method. Thus he firmly held 
the view that if both municipal law and international law are regarded 
as valid legal orders, a monistic construction was inevitable and the tradi- 
tional dualistic construction was untenable.* But he was equally firm in 
denying that the choice between the monistic constructions—that which 
starts with the primacy of international law and that which starts with the 
primacy of a particular municipal legal order—could be made on the basis 
of the science of law.*? He assumed, of course, that the content of inter- 
national law remained the same whichever monistic construction was 
selected. Those leaning to the ideology of pacifism will select the primacy 
of international law whereas those leaning to the ideology of imperialism 
will opt for the primacy of municipal law which favors the dogma of 
state sovereignty. Both ideologies can be advocated or opposed with 
political arguments but “the Pure Theory of Law opens the road to 
either the one or the other political development, without postulating or 
justifying either, because as a theory, the Pure Theory of law is indifferent 
to both.” 4+ There has been much opposition to Kelsen’s stand in this 
matter, as there was with respect to his theory of the basic norm, even 
among Kelsen’s supporters but he inflexibly, and possibly rightly, main- 
tained it in his last major work after having stated a more flexible view 
forty years earlier in his book on the problem of sovereignty. Perhaps the 
experiences of those years convinced him of the limits of scientific inquiry 
and the potency of—disguised or undisguised—politics. 

The task of the science of law was to indicate choices but the selection 
of one or the other scientifically possible option was a matter of will or 
value preferences. Nowhere is this made clearer than in Kelsen’s approach 
to the perennial question whether international law was truly law in the 
sense of the prototype of all law, domestic law. The answer depends on 
the place of war in the international legal order: if war is permitted only as 
a sanction against a delict, then international law is truly law. This was in 
substance the stand taken by those who adhered to the bellum justum 
theory. In his Holmes lectures, Kelsen summed up his scientific position 
as well as his value preference as follows: 


It is not a scientific, but a political decision which gives preference to 
the bellum justum theory. This preference is justified by the fact that 
only this interpretation conceives of the international order as law, 
although admittedly primitive law, the first step in an evolution which 
within the national community, the state, has led to a system of norms 
which is generally accepted as law. There can be little doubt that 
the international law of the present contains all the potentialities of 
such an evolution; it has even shown a definite tendency in this direc- 


40 Tue Pure Tueory or Law, ibid., at 1. #1 Ibid., at 33. 
42 Ibid., at 346. 43 Ibid., at 339. 
44 Ibid., at 347. 
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tion. Only if such an evolution could be recognized as inevitabl > 
would it be scientifically justified to declare the bellum justum theor.; 
the only correct interpretation of international law. Such a supposition, 
however, reflects political wishes rather than scientific thinking. Fron) 
a strictly scientific point of view a diametrically opposite evolution c. 
international relations is not absolutely excluded. That war is in 
principle a delict and is permitted only as a sanction is a possible 
interpretation of international relations, but not the only one. We 
choose this interpretation, hoping to have recognized the beginnin;; 
of a development of the future and with the intention of strengthenin;; 
as far as possible all the elements of present-day international lav 
which tend to justify this interpretation and to promote the evolution. 
we desire.*® 


Kelsen is certainly not the only writer who has tried to help internationa 
law along on its way toward a true or a better legal order but, to me a 
any rate, he was not quite at ease in this role of midwife. Be that as i: 
may, Kelsen remained faithful to the assumption that “international law i: 
law in the true sense of the term” in his Principles ** as well as in his fiaa 
Pure Theory of Law." Obviously he still wanted to strengthen the evolu 
tion of the international legal order. However, his stand on this, to him. 
crucial issue of the theory of international law scrupulously observed thc 
thin line which separates cognition from volition. Nothing could have 
been more abhorent to him than the policy-science approach to internationa’ 
law which disguises policy in a pseudoscientific apparatus of procedures 
for determining what the law is. 

Finally, a word may be in order about Kelsen’s theory of interpretation 
Interpretation to him “is an intellectual activity, which accompanies ihc 
process of law application in its advance from a higher to a lower level.” * 
It may be noted in passing that Kelsen adopted the “higher-lower level” 
approach (Stufenbau) from Merkl as he adopted the concept of the unity 
of the legal order (monistic construction) from Verdross. Every law- 
applying act is seen as a law-creating act, from the highest norm, the basic 
norm, to the lowest act of application. Legal norms are frames “within 
which several applications are possible” and, “if ‘interpretation’ is under- 
stood as cognitive ascertainment of the meaning of the object that is tc 
be interpreted, then the result of a legal interpretation can only be the 
ascertainment of the frame which the law that is to be interpreted rep- 
resents, and thereby the cognition of several possibilities within the 
frame.” °° Kelsen rejects the notion that any of the usual methods of 


45 Supra, n. 19, at 54-55. 

46 PRINCIPLES OF INTERNATIONAL Law, supra, n. 37, at vii of first, and ix of the 
second edition. 

47 Supra, n. 29, at 322. Here he said that “the assumption . . . that war, lke 
reprisals, is a sanction of international law, is well founded,” in reliance on the Kellogg- 
Briand Pact and the Charter of the United Nations. 

48 THe Pure THEORY, supra, n. 29, at 348. 

40 ALFRED Verpross, Dæ Emmmerr DES RECHTLICHEN WELTBILDES AUF GRUNDLACE 
DER VOLKERRECHTSVERFASSUNG (Tübingen: Mohr, 1923). 

50 Tre Pure THEORY, supra, n. 29, at 351. 
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interpretation yields only one meaning, the meaning which is then claimed 
to be the “correct” or “true” one. For him “the question which of the pos- 
sibilities within the frame of the law to be applied is the ‘right’ one is not 
a question of cognition directed toward positive law—we are not faced here 
with a problem of legal theory but of legal politics.” 1 The choice between 
several possible interpretations is dictated not by positive law but by social 
values. It is the law-applying organ which makes the choice; its inter- 
pretation Kelsen calls authentic and it creates Jaw: “All other interpreta- 
tions are not authentic, that is, they do not create law.” 5 The theorist 
must practice self-discipline and self-limitation. He is not designated by 
the legal order, national or international, as a law-applying organ. His 
task, modest but important, is to show all logically possible interpretations 
and thereby pave the way towards tighter, more precise formulation of the 
law or treaty in the future, This is what Kelsen attempted to do in his 
analysis of the Charter of the United Nations. He summed up his view 
of the role and object of interpretation as a scientific and not as political 
enterprise, no matter how carefully disguised in the trappings of pseudo- 
science, as follows: 


. . . the strictly scientific interpretation of a statute or international 
treaty, exhibiting on the basis of a critical analysis all possible inter- 
pretations (including the politically undesired ones and those not 
intended by the legislator or the contracting parties, yet included in 
the wording chosen by them) may have a practical effect by far 
outweighing the political advantage of the fiction of unambiguous- 
ness, of “one meaning only”: such scientific interpretation can show the 
law-creating authority how far his work is behind the technical postu- 
late of formulating legal norms as unambiguously as possible, or, at 
least, in such a way that the unavoidable ambiguity is reduced to a 
minimum and that thereby the highest possible degree of legal 
security is achieved.** 


Kelsen, for his part, was not only willing but determined to draw a line 
between his political desires and the results which legal, rigorously con- 
trolled, analysis could furnish. He was well aware that much of the op- 
position to his approach on the part of jurists, at any rate, came precisely 
from their unwillingness to accept what they felt was a downgrading of 
their position from that of legal advocates in the guise of scientific analysis 
to that of mere technical experts of the law.** In a highly politicized pro- 
fession—and it was politicized when Kelsen started and it remained 
politicized when he finished his work—this reaction to the Pure Theory of 
Law was perhaps inevitable. But what Kelsen cherished more than any- 
thing else was freedom to pursue his bent for scientific inquiry. 

In his farewell lecture in Berkeley on May 27, 1952, he addressed himself 
once again to the question: What is justice? As on earlier occasions he 
argued that “absolute justice is an irrational ideal or, what amounts to 


51 Ibid., at 353. 52 Ibid., at 354-55. 

53 Ibid., at 356. 

54 Kelsen elaborated this in his Preface to the Reme RECHTSLEHRE supra, n. 29, 
at iv-v. 


1973] EDITORIAL COMMENT 501 


the same, an illusion—one of the eternal illusions of mankind. From the 
point of view of rational cognition there are only interests of human being: 
and hence conflicts of interest.” ** In a democracy imbued with the spiri. 
of tolerance, there is freedom for different interests to assert themselves anc 
to contend for recognition. And so Kelsen ended his lecture, as I shall cnc 
this essay, with the words: 


It would have been more than presumptuous to make the readci 
believe that I could succeed where the most illustrious thinkers hav 
failed. And, indeed, I do not know, and I cannot say what justice is 
the absolute justice for which mankind is long.ng. I must acquiesce 
in a relative justice and I can only say what justice is to me. Since 
science is my profession, and hence the most important thing in iny 
life, justice, to me, is that social order under whose protection the 
search for truth can prosper. “My” justice, then, is the justice of frec- 
dom, the justice of peace, the justice of democracy—the justice of 
tolerance. 


Leo Gross 


CHARLES GHEQUIERE FENWICK 


1880-1973 


With the passing of Charles G. Fenwick, whose association with the 
American Society of International Law spanned more than sixty years, the 
Socicty and the world fraternity of international lawyers have lost one of 
their most distinguished and beloved colleagues. His departure is an 
ineffable personal sadness for the present writer, evoking recollection of 
several decades of warm friendship with one who was indeed a courtly 
and cultured gentleman of the old school. There are not many of his 
mold in present day America; it is doubtful that his like will pass our 
way again very soon. His roots tapped deeply into the soil of this nation: 
an ancestor shared in the travail of revolutionary independence. For those 
who were not privileged to know Charles as I did, let it be said merely 
that their lives are the poorer for being so deprived. He would have been 
93 years old on May 26, and his exemplary life was rich in professional 
and literary achievement. 

Not long after receiving his Ph.D. at Johns Hopkins in 1912, Dr. Fenwick 
joined the Bryn Mawr faculty as a professor of political science, a post 
he retained until his appointment as the United States Member of the Inter- 
American Neutrality Committee (which soon became the Inter-American 
Juridical Committee) of Rio de Janeiro in 1940. This, however, was not 
his first responsibility in a governmental capacity; for during World War I 
he was a special agent of the Treasury Department on war risk insurance 
at Fort Sam Houston, Texas, and was subsequently engaged in the prenara- 
tion of confidential reports for the American Delegation to the Paris Peace 


55 WHAT Is Justice? supra, n. 27, at 21. The next quotation in the text is at 24. 
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Conference. But the assignment at Rio definitively reoriented his career 
in the direction of what had already become his abiding, primary interest: 
the Inter-American community of nations. It did something else, too, 
which transfigured his life, At Rio, Charles, a confirmed bachelor until the 
age of 60, met and married the lovely Marie José Lynch. A benevolent 
providence permitted him to watch his two fine sons from this union grow 
into manhood. 

Dr. Fenwick remained in Rio de Janeiro until 1947, returning to Wash- 
ington to become Director of the Department of International Law and 
Codification of the Pan American Union, a post which he held until his 
retirement in 1962. During that period he contributed more to the cause 
of codification and to the development of international law in the Western 
Hemisphere than any other individual I know. While most of us were 
hardly aware of the legal principles germinating at the Inter-American 
conferences, Dr. Fenwick participated in their formulation as a delegate 
to the Buenos Aires Conference for the Maintenance of Peace in 1936; to 
the Eighth and Ninth Conferences of American States at Lima (1938) and 
Bogotá (1948); as a long-time member of the Juridical Committee of Rio 
de Janeiro; and as Executive Secretary to sessions of the Inter-American 
Council of Jurists. Im these capacities he guided the work of the con- 
ferences, providing a continual source of information and strength for the 
delegates. Lawyers and academicians everywhere are indebted to him not 
merely for his innumerable, often unnoticed diplomatic services, but for 
publicizing through his indefatigable writings virtually every aspect of the 
development of international law in the Americas. 

Yet it was his contribution to the work of the American Journal of Inter- 
national Law which emerges as the most remarkable of all, in his literary 
productivity no less than through his ever-stimulating effect upon his col- 
leagues. Dr. Fenwick’s output for the Journal alone was prodigious. It 
began with a comment written in 1912 on “The British Prize Bill and the 
Declaration of London.”! Over the next six decades material ranging 
through a wide variety of international legal questions literally poured 
from his pen. In the analytical index prepared for the Society’s publications 
during 1941 to 1960, Dr. Fenwick’s contributions to the Journal and to the 
Proceedings of our annual meetings occupy over two and a half pages of 
small print. Between 1912 and 1972 he turned out eleven leading articles, 
94 editorials and current notes, 162 book reviews and fifty-six shorter book 
notes. Yet, somehow, during the first half of this same period he managed 
to produce several monographs on Neutrality Laws of the United States,? 
Wardship in International Law,’ Types of Restricted Sovereignty* and 
Political Systems in Transition. His reputation as a scholar and language 
expert had already been established by his authoritative translation into 
English of Emerich de Vattel’s Droit des Gens ou Principes de la Loi 


16 AJIL 180 (1912). 

2 Camegie Endowment for International Peace, 1913. 

8 1919. 4 Government Printing Office, 1919. 
5 1920, 
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Naturelle,’ Hans Wehberg’s Das Problem eines Internationalen Staaten- 
gerichtshofes and Walter Schucking’s Der Staatenverband der Haager 
Konferenzen." 

These publications were followed by casebooks on international law * 
and the constitutional law of the United States ° (both books going through 
two editions), a study on American Neutrality: Trial and Failure,” and 
his elementary but comprehensive textbook on international law which 
quickly won a place in the standard repertory and which he revised and 
modernized for the third time ' at the age of 84. 1963 saw the appearance 
of his landmark volume on The Organization of American States. In 
contrast to many other texts dealing with the work of regional organizations 
Fenwick’s literary talent made the Inter-American system come alive {or 
the reader with an enviable clarity and fluidity of language. Finally, when 
he was 88 years old, responding to his conviction that the public at large 
should be more fully informed on the subject, Fenwick completed a 
handy guide for the layman on “Foreign Policy and International Law,” *° 
which is a nutshell presentation of basic principles masterfully simplified in 
terms that any high school student can understand. 

Dr. Fenwick was elected to the Board of Editors of the Journal in 1924, 
becoming a worthy confrere of a group consisting of Edwin Borchard, 
Philip Marshall Brown, William C. Dennis, Edwin D. Dickinson, James W. 
Garner, David Jayne Hill, Manley O. Hudson, Charles Cheney Hyde, 
Arthur K. Kuhn, Ellery Stowell, Lester Woolsey, and Quincy Wright—a 
veritable powerhouse of international lawyers who did so much to advance 
the rule of international law in the pre-World War II era. In 1953, 
Charles was honored by his colleagues with the presidency of the Amcrican 
Society of International Law. He was made an Honorary Editor of the 
Journal in 1956, and Honorary Vice President of the Society in the following 
year. Additional honors were conferred upon him with doctoral degrees 
from Marquette and Holy Cross, and an associate membership in the 
prestigious Institut de Droit International. 

Fenwick’s writings, though seldom scintillating with the virtuosity oc- 
casionally found among his contemporaries here and on the continent, 
were marked with solid scholarship and a pervasive common sense. Onc 
could rely comfortably on his formulation of a principle of law, drawn as it 
almost invariably was from a fastidious respect for the practice of 
nations. There were troublesome exceptions, such as his controversial 
posture on the illegality of nuclear weapons per sc, and, for some, his 
equally debatable insistence—unti] the day of his death—that the legal 
regime of neutrality had been abolished once and for all by the United 
Nations Charter. Steeped in his scholarship was an unremitting humanism 
which glistens through his writing as the credential of one for whom the 
rule of law was truly intended to achieve the ends of justice for individuals 


6 1916. 71918. 
8 1935, 2 1938. 
10 1940, 11 Fourth Edition, 1965 


12 1968. 
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as well as nations, A patient and most kindly man, he had no patience 
with those who would distort or pervert the law for some rationalized 
objective. Although not trained as a lawyer, he was a far better inter- 
national lawyer than many internationalists who were. 

Charles Fenwick has left our ranks, but he will live on, as he outlived 
his contemporaries, in the hearts and memories of his associates, just as 
his writings have preserved for him an immortality which comes so rarely 
in a perplexing legal crucible overcast with the uncertainties of the morrow; 
but those to whom the baton of current challenge is passed may draw 
solace and strength in a relentlessly changing world from the noble 
example which this finest of men set for himself and his colleagues. 


ALWYN V. FREEMAN 


THE DOCTRINE OF SELF-EXECUTING TREATIES AND COMMUNITY LAW: 
A PIONEER DECISION OF THE COURT OF JUSTICE OF THE 
EUROPEAN COMMUNITY 


The acceptance and status of the doctrine of the self-executing character 
of treaties in the legal order of the United States as well as in foreign legal 
systems is both an important and intriguing problem. It has confronted the 
courts with thorny and sometimes politically embarrassing issues and 
attracted the increasing attention of scholars of international law.t In 
1971 the Journax published the translation of a notable German decision 
which denied self-executing character to Article HI of GATT? and an 
editorial comment on the holding and approach of the court rendering that 
judgment. Now the Court of Justice of the European Communities, in a 
recent case,‘ has been confronted with the question of the self-executing 
nature of another article of GATT and, in the course of its opinion, re- 
solved a host of interesting problems pertaining to the status of treaties in 
the law of the European Communities. It deserves the attention of the 
readers of the JouRNAL. 

The litigation arose as a result of certain restrictions on the import of 
table apples from nonmember states which had been imposed by a series 
of regulations issued by the Community in 1970, especially Regulations 
Nos. 459/70, 565/70 and 686/70. Pursuant to these regulations an ad- 
ministrative agency in the Netherlands, charged with the issuance of im- 


1 An important new study is Kotter, Dm uNMITTELBARE ANWENDBARKEIT VÖLKER- 
RECHTLICHER VERTRAGE UND DES EWG-VERTRAGES IM INNERSTAATLICHEN BEREICH, 
SCHWEIZERISCHE BErrRAcE zUM Evuroparecut, Vol. 8 (1971). Other recent studies 
are listed in Editorial Comment, 65 AJIL 548, at 550, n. 14 (1971). 

2 Ibid., 627. 8 Ibid., 548 (1971), 

4 International Fruit Company N.V. v. Productschap voor Groenten en Fruit, Court 
of Justice of the European Communities, Cases 21 to 24/72, Dec. 12, 1972 (Advance 
copy). A translation is printed infra pp 559-63. 

ë 13 CEJO Nos. L 57, at 20, L 69, at 33, L 84, at 21. 
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port licenses for vegetables and fruit, denied applications for such licenses 
to four firms. The aggrieved parties appealed to the appropriate appellate 
tribunal, the College van Beroep voor het Betrijfsleven. During the 
proceedings before that court, appellants challenged the validity of the 
regulations mentioned above, asserting that they constituted a violation 0° 
Article XI of GATT which prohibits the institution or maintenance o` 
quantitative restrictions, except under specified circumstances and upor. 
observance of certain formalities. Hence the problem arose whether anc 
under what conditions a private party could claim that a Community ac’ 
conflicted with an international treaty and, as a consequence, was invalid 
The appeals tribunal decided to submit that issue to the Court of Justice 
as a preliminary question under the procedure provided in Article 177 of 
the Treaty of Rome. That article vests jurisdiction in the Court of 
Justice to render preliminary rulings on “the validity and interpretation of 
acts of the institutions of the Community.” The appellate tribunal couched 
the issues in the form of two questions, viz., (1) whether the “validity” 
envisaged by Article 177 included validity with respect to an international 
law other than Community law and (2) whether, if the first question 
received an affirmative answer, EEC Regulations Nos. 459/70, 565/70, and 
686/70 are invalid as being contrary to Article XI of GATT. 

In response to these questions the Court of Justice held that a Com- 
munity act could be invalid because of conflict with a rule of inter- 
national law and that it had jurisdiction under Article 177 of the Treaty 
of Rome to render a judgment to that effect. In the case of an international 
treaty, however, the invalidity of a Community act because of a conflict 
with a treaty provision could be adjudicated by the Court, in a proceeding 
initiated by a Community subject, only if the treaty was binding on the 
Community and if the conflicting treaty provision was self-executing. The 
Court held that Article XI of GATT, which was invoked as the basis of 
the purported conflict, lacked self-executing character. 

The holding of the court is interesting and important in a variety of 
aspects. In the first place it recognizes that a treaty which is assumed or 
concluded by the European Economic Community or one of the other 
Communities may be directly applicable as Community law, if and to 
the extent that the treaty complies with the test determining self-executing 
character. No special Community act transforming it into Community law 
is necessary. Of course, it could be argued that the act by which the 
Council “concludes” the Treaty within the meaning of Article 228 of the 
Treaty of Rome is at the same time the transformatory act. This view. 
however, encounters certain technical difficulties. Article 225 of the EEC 
Treaty is strangely silent about the form in which the Council acts in the 
“conclusion” of a treaty. To be sure, Article 189 recognizes only two 
forms of binding acts by Community organs, designated as “regulations” 
and “decisions.” Regulations have general application and are directly 
applicable in each member state, while decisions are directed to and 
binding on specific addresses, although they may also be of direct and 


506 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


individual concern to other individuals (Article 173, par. 2). The ques- 
tion thus arises whether the conclusion of an agreement must be in one 
of these two forms and in which of them” In practice the Council has 
frequently concluded an agreement by enacting a regulation to that effect; 
in numerous other instances, however, the Council has concluded agree- 
ments by giving the final act a different designation which varies, curiously, 
according to the language used, being resolution (Beschluss) in German 
and decision (décision) in French. The form of a regulation was used, 
for example, in the conclusion of the preferential trade agreements with 
Yugoslavia,’ Spain,’ Israel,?° and the nonentrant EFTA countries—Austria,™ 
Sweden 1° and Switzerland #*—while the decision/resolution form was used 
in the conclusion of the Kennedy Round agrements,** the International 
Wheat ë and Tin agreements, and the World Food-Aid agreement." 
The decision form was also applied with respect to the agreement on the 
accession of the new entrants of January 22, 1972,3* because that form is 
prescribed by the German and Dutch versions of Article 237 of the EEC 
Treaty. 

In the second place the judgment scems to accord a special legal status 
to self-executing treaties. Community acts that are inconsistent there- 
with are deprived of validity. According to the judgment it appears to be 
immaterial whether the act in question emanates from the Council itself or 
the Commission and whether the conflicting Community act antedates or 
is subsequent to the treaty. In that respect the Community law differs 
radically from the law of Germany *° or Italy, where subsequent statutes 


® Decisions addressed to member states may create rights for and obligations of 
individuals, Grad v. Finanzamt Traunstein, Case No. 9/70, 16 Rec. DE LA Junis- 
PRUDENCE DE LA Cour, 825 at 838, 844 (1971). 

TIn the case of Commission v. Grand Duchy of Luxembourg and the Kingdom of 
Belgium, Cases 90 and 91/63, 10 Rec, DE LA JURISPRUDENCE DE LA Cour, 1217 at 
1232 (1964) the Court held that acts of the Council adopted under a designation and 
in a form which are not those provided by Art. 189 do not have binding force within 
the meaning of that article, 

8 Reg. No. 460/70, March 6, 1970, 13 CEJO No. L 58, at 1 (1970). 

® Reg. No. 1524/70, July 20, 1970, 13 CEJO No. L 182, at 1 (1970). 

10 Reg, No. 1526/70, July 20, 1970, 13 CEJO No. L 183, at 1 (1970). 

11 Reg, No. 2836/72, Dec. 19, 1972, 15 CEJO No. L 300, at 1 (1972). 

12 Reg, No. 2838/72, Dec. 19, 1972, 15 CEJO No. L 300, at 96 (1972). 

13 Reg. No. 2840/72, Dec. 19, 1972, 15 CEJO No. L 300, at 188 (1972). 

14 Council Decision, Nov. 27, 1967, 11 CEJO No. L 305, at 1 (1968). 

18 Council Decision, March 17, 1970, 13 CEJO No. L 66, at 1 (1970). 

16 Council Decision, March 22, 1972, 15 CEJO No. L 90, at 1 (1972). 

17 Council Decision, March 17, 1970, 13 CEJO No. L 66, at 1 (1970). 

18 Council Decision, Jan, 22, 1972, 15 CEJO No. L 73, at 4 (1970). 

19 Cf, Brinkhorst & Kuiper, 9 Common Marker L. Rev. 364, at 365 (1972). 

20In Germany the municipal effect of an international treaty which has been 
entered into with legislative approval pursuant to Art. 57 of the Bonn Constitution is 
subject to abrogation by a subsequent statute, unless the treaty amounts to general 
rule of international law, within the meaning of Art. 25 of the Bonn Constitution, see 
Maunz-Diinic-Heazoc, GRUNDGESETZ, Art. 25 marginal note 29 (2d ed. 1964); 
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override inconsistent prior treaty provisions with internal effect, while 
this is not the case in Belgium ” or the Netherlands.” Obviously, treaty 
provisions that create Community law for the subjects will be enforceable 
in the courts of all member states. This applies also to the United Kingdom 
by virtue of Sec. 2(1) of the European Communities Act,” although it 
constitutes a sharp break with the past. In view of the extensive treaty- 
making power of the Community, which permeates the various fields 
governed by Community policies,” the judgment of the Court may prove 
to be quite innovative. 

A third important aspect of the judgment is its definition of the criteria 
determining the self-executing nature of a treaty provision. The Court 
invoked its old combined test of the “spirit, organization and terms of the 
treaty” which it had resorted to when deciding whether an article of the 
EEC Treaty vested subjects of the Community with enforceable rights.* 
This approach is more sensible than the rather specious intcnt-of-the- 
parties test not uncommonly used in various national systems.” The 
Court denied sclf-executing character to Article XI of GATT in view of 
the fact that the General Agreement establishes a framework for the 
settlement of disputes rather than creating definite rights in the nationals 
of the contracting parties. This result contrasts with the effect given by 
the Court ?* to somewhat parallel articles, namely, Articles 31, par. 1 
and 32, par. 1 of the EEC Treaty, prohibiting the creation or increase of 


Schriécker, Das vertragswidrige Gesetz, DEUTSCHES VERWALTUNGSBLATT 369 (1958); 
cf. also the judgment of the Tax Court, Hamburg, supra note 2. 

21 Jn Italy, likewise, a subsequent statute may abrogate the internal effects of a 
prior treaty which has been concluded with legislative approval pursuant to the Italion 
Constitution, Art. 87, par. 8, Constitutional Court, Order No. 32 of May 18, 1960, 112 
GIURISPRUDENZA ITALIANA J, 1, col. 1073 (1960); Constitutional Court, Order No. 1, 
March 11, 1961, 113 GIURISPRUDENZA ITALIANA J, 1, col. 859 (1961). 

22 État Belge c. Soc, An. Fromagerie Franco-Suisse Le Ski, Cour de Cassation, 
May 27, 1971, Pasicrisr: Berce I, 886 (1971). 

28 Netherlands Constitution, Art. 66, construed in Société An. Maritime et Com- 
merciale v. The Netherlands, Hoge Raad, March 6, 1959 [1962] NEDERLANDSE 
JURISPRUDENTIE 13. 

24 U.K, Pustic GENERAL Acts AND Measures, 1972 c, 68, 

25 Commission of the European Communities v. Council of the European Com- 
munities, Court of Justice, March 31, 1971, Case No. 22/70, 17 Rec. pr wa Juris- 
PRUDENCE DE LA Cour, 263 (1971). 

26 N.V. Algemene Transport-en Expeditie Onderneming van Gend & Loos c. Ad- 
ministration Fiscale Néerlandaise, Court of Justice of the European Communities, 9 
REC. DE LA JURISPRUDENCE DE LA Cour (Fr.) 1 (1963) (Case No. 26/62). See 
comment by Riesenfeld and Buxbaum, 58 AJIL 152 (1964) and Winter, Direct Ap- 
plicability and Direct Effect—Two Distinct and Different Concepts in Community Law, 
9 Cowmon Marker L. Rev. 425, at 432-434 (1972). 

27 See my comments to that effect in The Doctrine of Self-Executing Treaties and 
GATT, 65 AJIL 548 at 550 (1971). My views are now shared by Koller note 1 
supra at 102 (1971) and Winter, note 26 supra 425 at 433 (1972). 

28 Société p.A. Salgoil c. Ministère du Commerce Extérieure de la République 
Italienne, Court of Justice of the European Communities, 14 Rec. DE JURISPRUDENCE 
DE LA Coun (Fr.) 661 (1968) (Case No. 13/68). 
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quantitative restrictions in intermember state trade. It is, however, ex- 
plainable in terms of the greater rigidity and supranational character of 
that treaty. 

Lastly, the Court defines the role of the EEC within GATT. Since 
GATT’s membership is restricted to states and the EEC is not a state, a 
dilemma results. The member states of the EEC have lost their com- 
petence in the field covered by GATT because, after the end of the 
transitional period on December 31, 1969, the power to conclude customs 
and other commercial agreements was vested within the exclusive jurisdic- 
tion of the Community. Consequently, the EEC as such has conducted all 
recent negotiations within GATT and figured as a party to the agreements 
concluded, although the voting power is still exercised by the member 
states, albeit as determined by the Community. The other contracting 
parties have acquiesced in this situation. The Court’s phrase of “partner 
in the negotiations and party to the agreements within GATT” corresponds 
in a large measure to the concept of “participant” in, as contrasted to 
“member” of, international organizations, proposed by the author” at 
the Eighth Congress of the International Academy of Comparative Law. 


STEFAN A, RiESENFELD 


INTERNATIONAL TERRORISM AND INTERNATIONAL CRIMINAL JURISDICTION 


When the League of Nations, following the assassination of King Alex- 
ander I of Yugoslavia and French Prime Minister Louis Barthou, took up 
in 1934 the question of defining more precisely the rules of international law 
concerning the repression of terrorist activity, its committee of experts 
drew up and a conference adopted on November 16, 1937 two Conventions, 
one for the Prevention and Punishment of Terrorism and another for the 
Creation of an International Criminal Court. The fact that only one state 
—India—ratified the former and none ratified the latter is not a conclusive 
argument against the soundness of the League approach which was 
thorough and coherent,? concerned with both the substantive law and its 
impartial and uniform application by an international tribunal. A High 
Contracting Party to the Convention was entitled to commit the accused 
for trial to the International Criminal Court if it did not wish to try them 
before its own courts or to grant extradition in accordance with the 
principle aut dedere aut judicare. 


29 Riesenfeld, The Effect of Regional Cooperation Upon the Traditional Concept of 
State, in LecaL THOUGHT IN THE UNITED STATES OF AMERICA UNDER CONTEMPORARY 
Pressures (ed. Hazard and Wagner) 483 at 508 (1970). 

1 HUDSON, INTERNATIONAL LEGISLATION, 862-78, 878-93 (1941). 

2It included even what is currently called a “gun control law” in Article 13 and 
dealt in Article 14 with the use of forged passports and the issue of passports to 
persons not entitled to them “with the object of assisting any activity contrary to the 
purpose of this Convention.” 
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When the United Nations embarked on the ambitious project to 
formulate the Nuremberg principles it followed to some extent the mode! 
of the League. The International Law Commission submitted in 1954 <. 
revised Draft Code of Offenses against the Peace and Security of Mankind ' 
and another organ of the General Assembly drafted the statute for ar. 
International Criminal Court. The Draft Code is a comprehensive docu- 
ment including the Nuremberg crimes,* genocide, and even a paragraph or 
terrorism.’ Both drafts shared a similar fate. Consideration of the drafi 
Code and draft Statute was postponed in 1957 and again in 1968 until the 
Assembly completed its work on the question of defining aggression.® 

Since the elaboration of the Draft Code, the work of United Nations on 
terrorism in its various manifestations has been in response to events and 
consequently piecemeal. This has been so whether one considers the 
three hijacking conventions or the draft articles on the Prevention and 
Punishment of Crimes against Diplomatic Agents and other Internationally 
Protected Persons prepared by the International Law Commission,’ or the 
U.S. Draft Convention for the Prevention and Punishment of Certain 
Acts of International Terrorism, submitted to the 1972 session of the 
General Assembly.® This latter project fared very badly in the Sixth Com- 
mittee where it was submerged in the boundless problem of the under- 
lying causes of terrorism and never surfaced again.® 

In any event, it is doubtful whether this piecemeal approach will 
add up to a comprehensive system for the prevention and punishment 
of terrorist activities. Certainly without a tribunal to give a degree of 
coherence and consistency to the several international instruments, their 
application by national tribunals may well fall short of the objectives of 
certainty and impartiality. 

It is gratifying, therefore, to note that an unofficial organization, The 
Foundation for the Establishment of an International Criminal Court, is 
devoted to the study of the problem of terrorism in the broad framework 
of the League and the Draft Code of Offences against the Peace and 


8 ILC: Report covering the work of its 6th Session, 3 June-28 July 1954. GAOR: 
9th Sess., Supp. No. 9 (A/2693), 9-12, 

4 Report of the 1953 Committee on International Criminal Jurisdiction, 27 July—20 
August 1953. GAOR: 9th Sess., Supp. No. 12 (A/2645). 

5 Article 2, par. 6 lists among the offences against the peace and security of mankind: 
“The undertaking or encouragement by the authorities of a state of terrorist activities in 
another state, or the toleration by the authorities of a state of organized activities 
calculated to carry out terrorist acts in another state.” 

®GA Res. 1186 (XII) and 1187 (XII), Dec. 11, 1957 and UN Doc. A/7250, 
Sept. 26, 1968, at 3, par. 10. 

7ILC: Report on the work of its 24th Session. A/8710, at 225, 232-57. 67 AJIL £8 
(1973). 

8 UN Doc. A/C. 6/L. 850, Sept. 25, 1972. 

®GA Res. 3034 (XXVII), Dec. 18, 1972. It was adopted by a vote of 76 for, 35 
against, with 17 abstentions. The resolution, however, reaffirmed the inalienable right 
to self-determination of all peoples under colonial and racist regimes and condemned 
“the continuation of repressive and terrorist acts” by such regimes in denying self- 
determination and independence to such peoples. 
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Security of Mankind rather than in the current response-to-events manner 
of the United Nations. Under the direction of its President, Professor 
Robert K. Woetzel, the Foundation continued work on drafting a con- 
vention on international crimes and a statute for an international criminal 
court. Two conferences in 1972, one at the Villa Serbelloni?® and the 
other at Wingspread ** were attended by experts from the United States 
and abroad.1* The drafts which emerged from the discussions have no 
official standing but they will be available to governmental officials who 
will find it very worthwhile to study them and draw upon them when the 
appropriate stage is reached on the official level.# 

The draft on international crimes has been made more comprehensive 
than the 1953 Draft Code by the inclusion of hijacking, kidnapping of 
public officials, acts of violence against internationally protected persons, 
international acts of terrorism, illicit traffic in drugs, and finally international 
pollution of the environment “causing substantial harm to the health, 
safety and welfare of mankind.” The substantive convention is linked to 
the proposed criminal court in the same fashion in which the League of 
Nations linked the International Criminal Court to its Convention on Ter- 
rorism: each party undertakes to prosecute the alleged offender or to 
extradite him or to surrender him to the International Criminal Court. 
There is a difference in the formulation. The Foundation draft estab- 
lishes an obligation to prosecute or to extradite or to surrender him 
whereas the League Convention in Article 2 provided that a party 
instead of prosecuting the accused before his own courts or extraditing 
him shall be entitled to commit him for trial to the International Court. In 
either case, the government concerned has a choice which it may find to its 
advantage to exercise. In neither case is any choice offered to the accused. 

The former Secretary-General of the United Nations, U Thant, was re- 
ported to have suggested the creation of an international tribunal to deal 
with hijacking of airplanes because such crimes were “directed against 
an international service affecting a diversity of nations, men and interests.” 
They were in a different category from other crimes and therefore “could 
not be dealt with by national courts defending the interests of one par- 
ticular people or nation.”** The Foundation, like the League of Na- 
tions and the United Nations in its earlier phase, is concerned with 
at least offering the possibility of an international proceeding for what are 
substantially international crimes, that is, crimes affecting more than one 


10 Rockefeller Foundation Study and Conference Center, Bellagio (Italy), 

11 Johnson Conference Center, Racine, Wisconsin. 

12 The Serbelloni meeting was attended by three jurists from Bangladesh con- 
cerned with the preparation of war crimes trials; Kamal Hossain, Minister for Law 
and Parliamentary Affairs, Serajul Huq, Chief Counsel, War Crimes Tribunal, and 
S. R. Pal, Chief Council, War Crimes Tribunal. 

18 The drafts have been published with the assistance of the Johnson Foundation under 
the title: “The Establishment of an International Criminal Court, Ist and 2nd Inter- 
national Criminal Law Conference” (1973). Copies may be obtained from the 
Johnson Foundation, Racine, Wisconsin 53401. 

14 New York Times, Sept. 15, 1970, at 17. 


1973] NOTES AND COMMENTS 51] 


state or an international service. The Foundation has performed and ‘t 
will continue to perform a useful function in educating jurists of different 
countries in a vital problem area of an evolving body of international lav, 
in both its substantive and procedural aspects. 

Lro Gross 


NOTES AND COMMENTS 


LEGAL ASPECTS OF THE CONTINUED DETENTION OF THE PAKISTANI 
PRISONERS OF WAR BY INDIA 


The failure of India to repatriate the prisoners of war whom it holds as 
a result of the armed conflict of December 1971 between India and Pakistan 
is yet another instance of the failure of the States Parties to the Geneva 
Conventions of 1949 * to act in full conformity with the international obliga- 
tions which they have assumed under those treaties. 

India ratified the 1949 Geneva Convention Relative to the Treatment of 
Prisoners of War in 1950,? and Pakistan in 1951.3 On April 4, 1972, 
Bangladesh advised the Swiss Government that it considered itself bound 
by succession to Pakistan. Under these circumstances, none of the par- 
ticipants in the hostilities of December 1971 is in a position to deny the 
applicability of the Convention to those hostilities and their aftermath 
and none does so. India has in fact on at least two occasions officially recog- 
nized the applicability of the Convention to the 1971 conflict. In the In- 
strument of Surrender of December 16, 1971, Indian Lieutenant General 
Jagjit Singh Aurora gave his solemn assurances that Pakistani personnel 
“shall be treated . . . in accordance with the provisions of the Geneva 
convention.” And, in announcing the Instrument of Surrender to the 
Indian Parliament, Indian Prime Minister Indira Gandhi said: “Our armed 
forces are under strict orders to treat Pakistani prisoners of war in ac- 
cordance with the Geneva Convention.” ° 

On December 7, 1971, the General Assembly of the United Nations called 
for an immediate cease fire in the hostilities between India and Pakistan.” 
Within the following formight both sides had announced cease fires? On 
December 21, 1971, the Security Council of the United Nations noted that 
“a cease fire and a cessation of hostilities prevail” between India and Paki- 
stan.® This finding, which has never been disputed by any of the parties 
affected, brought into play the provisions of the Convention with respect 
to the release and repatriation of prisoners of war. 


175 UNTS 31; 6 USTS 3114. The specific Convention with which we are here 
concerned, covering the subject of prisoners of war, appears at 75 UNTS 135; 6 USTS 
3316; 47 AJIL Supp, 119 (1953). 

278 UNTS 365. 896 UNTS 325. 

4 Int. Rev. OF THE Rep Cross, June 1972, at 333. 

8 N. Y. Times, Dec. 17, 1971, at 1, c. 5-6. 

8 Ibid., at 16, c. 5-8. 

7 RES/2793 (XXVI), Dec. 7, 1971; 66 AJIL 711 (1972). 

8N. Y. Times, Dec. 17, 1971, at 1, c. 8; ibid., Dec. 18, 1971, at 1, c. 8. 

° S/RES 307, Dec. 21, 1971; 11 ILM 125 (1972); 66 AJIL 710 (1972). 
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Article 118 of the Convention provides in part as follows: 


Prisoners of war shall be released and repatriated without delay afte: 
the cessation of active hostilities. 


In the absence of stipulations to the above effect in any agreement 
concluded between the Parties to the conflict with a view to the cessa- 
tion of hostilities, or failing any such agreement, each of the Detaining 
Powers shall itself establish and execute without delay a plan ot 
repatriation in conformity with the principle laid down in the foregoing 
paragraph. 

At various times a number of arguments have been advanced, both 
officially and unofficially, attempting to justify India’s failure to comply 
with the foregoing provision of the Convention by refusing to release and 
repatriate the Pakistani prisoners of war whom it holds. It will be useful to 
analyze the four arguments upon which major reliance appears to have 
been placed. 

The first argument advanced has been that, although there has been a 
cessation of active hostilities, the event which automatically brings Article 
118 into operation, the possibility of a renewal of hostilities cannot be ex- 
cluded. There will, perhaps, at times be some merit to such an argument. 
For example, in the Middle East in 1967 the effectiveness of the cessation of 
hostilities called for by the United Nations certainly left something to be 
desired. But, nevertheless, upon the cessation of hostilities prisoners of war 
were promptly released and repatriated. Moreover, the basic premise that 
hostilities may be resumed is not true on either front in the 1971 India- 
Pakistan conflict. While there were local and sporadic incidents im- 
mediately after the cease fire, as there usually are, hostilities have long 
since ground to a complete halt. Certainly, after the Simla Agreement of 
July 1972,'° there could be little, if any, justification for denying the existence 
of a complete cessation of active hostilities. India has itself recognized the 
reality of the situation by releasing and repatriating the Pakistani prisoners 
of war captured on the western front after Pakistan, had, in November 
1972, unilaterally announced the release of the Indian prisoners of war 
captured by its forces." When well over a year has elapsed without major 
incident, it is certainly appropriate to conclude that there has, indeed, 
been a “cessation of active hostilities,” as required in order to bring Article 
118 into operation. When that is so clear, the argument that hostilities 
have not ceased but have only been suspended becomes a subterfuge 
rather than a legal proposition. 

The second argument advanced has been that prisoners of war could 
not be released and repatriated because war crimes trials were contem- 
plated. It is true that Article 119 of the Convention permits the detention 
of prisoners of war “against whom criminal proceedings for an indictable 


10 1] ILM 954 (1972). 

11 N. Y. Times, Nov. 28, 1972, at 1, c. 2. Although the announcements were made 
unilaterally, the prisoners of war were actually formally exchanged on Dec. 1, 1972. 
Int, Rev. oF THE Rep Cross, Jan. 1973, at 23. 
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offense are pending.” While many general allegations of the commission 
of war crimes have been made and it is probable that some were com- 
mitted, India has never issued an official statement that charges have been 
filed against any prisoner of war, much less that any prisoner of war has 
actually been tried and convicted. Certainly, India does not claim that 
such proceedings are pending against every one of the 93,000 Pakistani 
prisoners of war whom it holds. And any interpretation of Article 119 
which would permit the indefinite detention of all prisoners of war on the 
mere statement of the Detaining Power that it may possibly charge some of 
them with the commission of indictable offenses would make a complete 
mockery of the provisions on release and repatriation in Article 118. 

The third argument advanced on behalf of India, and the one upon 
which major reliance is placed, is this: the surrender of December 16, 
1971, was to Lieutenant General Jagjit Singh Aurora of India as “general 
officer commanding in chief of the Indian and Bangladesh forces in the 
eastern theater’; 1? the decision to release and repatriate the Pakistani 
prisoners of war therefore requires the concurrence of both India and 
Bangladesh; and the sole reason why the prisoners of war have not been, 
and cannot be, released and repatriated is that Pakistan has refused to 
recognize and to negotiate the matter with Bangladesh. 

This constitutes, of course, the real and underlying reason why India 
continues to hold the Pakistani prisoners of war in the face of the specific 
provisions of the Convention. India is using them as a hostage to force 
Pakistan to make a political decision it desires—the recognition by Pakistan 
of the existence of Bangladesh as an independent sovereign nation. The 
merits of the dispute as to recognition are completely irrelevant to the legal 
problem concerning the prisoners of war. Its only relevance is that India 
has attempted to justify its refusal to release and repatriate the Pakistani 
prisoners of war by putting forth the argument that when a prisoner of 
war surrenders to a joint command, all members of that command must 
agree before he may be released and repatriated upon the cessation of 
active hostilities. This has not been true in practice. It is not in ac- 
cordance with the applicable law. 

Hundreds of thousands of surrenders during World War II were to 
national elements of joint commands. At no time was the claim ever 
made, or the practice followed, that individuals so captured could only be 
released and repatriated when all the states constituting the joint command 
concurred. Nor has that contention been made, nor practice followed, in 
any of the other numerous armed conflicts which have occurred since the 
end of World War II. 

The Convention contemplates that there will be a single Detaining 
Power, the power in whose custody the prisoners of war are held. Thus, 
Article 12 states that “prisoners of war are in the hands of the enemy 
Power” and that “the Detaining Power is responsible for the treatment given 
them.” That article also contemplates that the custody of prisoners of 


12 Supra note 5; 11 ILM 125, note (1972). 
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war may be transferred from one Detaining Power to another—always a 
single power. In fact, the Soviet Union and several other states made 
reservations to this article because they wanted to impose joint responsi- 
bility on the Capturing Power and on the actual Detaining Power. The 
Diplomatic Conference which drafted the Convention refused to accepi 
that proposal. It is interesting to note that India made no such reservation. 

It appears to be beyond dispute that all of the Pakistani prisoners of 
war are in Indian custody on Indian territory. India is the Detaining Power 
as that term is used throughout the Convention and, as such, India is solcly 
responsible for compliance with the provisions on release and repatriation 
in Article 118. But assume for the moment that, as India apparently con- 
tends, it and Bangladesh are joint Detaining Powers. There is still no basis 
for the contention that the prisoners of war can only be released and 
repatriated after Pakistan recognizes Bangladesh and negotiates an agrce- 
ment with the latter and India. Article 118 specifically provides, in its 
second paragraph above, that where there is no agreement between the 
parties covering the subject, “each of the Detaining Powers shall itself 
establish and execute without delay a plan of repatriation in conformity 
with the principle laid down in the preceding paragraph.” Under the 
Convention, then, India and Bangladesh, as joint Detaining Powers, would 
have a duty unilaterally to “establish and execute” a joint plan of repatria- 
tion. This they have not done. This is exactly what both Pakistan and 
India did, in turn, with regard to the prisoners of war captured by them on 
the western front. 

Finally, the fourth argument advanced as a basis for the failure of India 
to release and repatriate the Pakistani prisoners of war has been that 
Pakistan is holding in West Pakistan thousands of Bengali civilians who 
desire to emigrate to Bangladesh and who are not being permitted to do so. 
Assuming the validity of the facts alleged, once again the relevance of the 
argument to the prisoner-of-war problem must be questioned. Is India 
claiming that Pakistan’s refusal to allow some of its own citizens to emigrate 
justifies India’s violation of the Convention? Is India demanding the release 
of the Bengalis as ransom for the release of the Pakistani prisoners of war? 
This latter certainly seems to be the case, and if it is, then, as in the case of 
the insistence of India on the recognition of Bangladesh by Pakistan as a 
prerequisite to negotiations for the release and repatriation of the prisoners 
of war, the latter are being used as a lever to force Pakistan to make a 
political decision desired by India. This cannot be justified by any pro- 
vision of the Convention. 

For more than a century the retention of prisoners of war has been con- 
sidered to be solely for the purpose of preventing them from rejoining the 
conflict.42 Article 118 was inspired by a desire to outlaw the inhumanitarian 
practice followed after the end of World War II in Europe—the indefinite 
retention of prisoners of war after the termination of hostilities. There is 
no longer any question of the Pakistani prisoners of war rejoining a con- 


18 9 LAUTERPACHT’s OPPENHEIM, INTERNATIONAL Law 368 (7th ed., 1952). 


516 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


flict which both erupted and terminated in December 1971. There is no 
legal basis for India’s continued refusal to release and repatriate the 
Pakistani prisoners of war. 
Howarp S. Leviz 
Saint Louis Universrtry Law Scuoo. 


THe US—-USSR TRADE AGREEMENT FROM A SOVIET PERSPECTIVE 
(A Comment on ROBERT Starr's ANALYSIS) 


The US-USSR Trade Agreement, signed in October 1972, does indeed, 
as Robert Starr has shown in his perceptive analysis in the last previous 
issue of this Journal,? represent “a new legal framework for trade” between 
the two countries. Yet it is not certain that both sides share the same 
conceptions of what is most important in the Agreement. The American 
perspective is reflected in Mr. Starrs emphasis on the extent to which the 
Agreement protects American business interests against potential abuses by 
the Soviet state of its monopolistic power in the conduct of foreign trade. 
From a Soviet perspective, this emphasis may convey the impression that 
the Soviet Government conceded more than it actually did. Conversely, 
Mr. Starr concludes that the new legal framework “is essentially faithful 
to our own trade agreement practice, under which business enterprises 
decide who will trade in what goods and in what quantities."* From a 
Soviet point of view, this may obscure the extent to which the United 
States Government committed itself to undertake specific initiatives to 
secure the expansion of exports and imports of particular products. 

For the American side it was important, as Mr. Starr shows, to guard 
against adverse consequences that might arise from the fact that all Soviet 
foreign trade is in the hands of state agencies operating under a system of 
integrated national economic planning. To that end the United States 
obtained Soviet assent to a series of unusual provisions. (1) The Soviet 
Government agreed that shipments of Soviet goods would be discontinued 
forthwith whenever the President determines that such shipments are 
causing market disruption in the United States. (2) The Soviet Govern- 
ment agreed that its foreign trade organizations would pay for American 
goods in convertible currency. (3) The Soviet Government agreed that 
any claims of sovereign immunity would be waived so far as disputes 


1 Although signed in behalf of the two governments, the Agreement, by its terms, 
does not enter into force until written notices of acceptance are exchanged. This, in 
tum, cannot properly take place until Congress repeals the provision of the Trade 
Expansion Act of 1962 imposing the 1930 tariff schedule upon imports from the 
Soviet Union, since Article 1 of the Agreement purports to effectuate a reciprocal 
grant of most-favored-nation treatment. 

2 Robert Starr, A New Legal Framework for Trade Between the United States and 
the Soviet Union: the 1972 US-USSR Trade agreement, 67 AJIL 63 (1973). 

3 Id., 82. 
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arising out of foreign trade contracts are concemed. (4) Both govern- 
ments agreed to encourage their respective traders to submit disputes to 
arbitration in a third country (thereby excluding the jurisdiction of the 
Soviet Foreign Trade Arbitration Commission). (5) The Soviet Govern- 
ment made specific commitments with respect to the establishment of 
offices and facilities for American companies in Moscow. 

These are solid achievements, in which the American negotiators cen 
take legitimate pride. Yet it is also important to recognize that from the 
Soviet point of view, none of them represents a fundamental concession. 
(1) The Soviet Government has no long-range interest in disrupting 
American markets. (2) Soviet foreign trade organizations normally pay 
Western exporters in a convertible currency; and, as Mr. Starr states, 
“[t]he payments clause [of the Agreement] would not appear to preclude 
barter transactions.”* (3) Soviet foreign trade organizations do not 
normally invoke sovereign immunity in disputes arising out of their com- 
mercial transactions. (4) While the American side stresses the first part 
of Article 7, paragraph 1, of the Agreement, which states that both govern- 
ments “encourage” arbitration of commercial disputes in a third country, 
the Soviet side may be expected, whenever its foreign trade organizations 
are in a strong enough bargaining position to insist on arbitration in 
Moscow, to stress the concluding sentence of the same paragraph, which 
states that the parties “may decide upon any other form of arbitration 
which they mutually prefer and agree best suits their particular needs.” 
(5) The Soviet commitment to provide office facilities for American com- 
panies is limited to those companies that have concluded “especially large 
commercial transactions” with Soviet foreign trade organizations. 

Mr. Starr does not conceal these factors, which somewhat diminish the 
significance of what might be called the “American” clauses of the Agree- 
ment; but his emphasis is, understandably, on the positive features of 
such clauses, rather than on their limitations. 

From a Soviet point of view—so, at least, it seems to this writer—the 
heart of the Agreement, apart from the prospective grant of most-favored- 
nation treatment," is Article 2, which deals expressly with the question of 
the expansion of trade. Mr. Starr emphasizes the rather vague language 
of Article 2, which states that the two governments “envision” that total 
bilateral trade will triple during a three-year period and that it is the 
“expectation” of the Soviet Government that its foreign trade organiza- 
tions will place “substantial” orders in the United States for machinery, 
plant and equipment, agricultural products, industrial products, and 
consumer goods. “It is too early to predict,” he states, “whether [these 
provisions] will have practical significance once the Trade Agreement 
becomes effective.” ® He pays more attention to paragraph 3 of Article 2, 
which provides that “[b]oth Governments . . . will examine various fields 
in which the expansion of commercial and industrial cooperation is de- 


4 Id, 72. 5 See supra note 1 and infra p. 520. 
® Starr, supra note 2, at 69. 
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sirable . . . and, on the basis of such examination, will promote coopera- 
tion between interested organizations and enterprises of the two countries 
with a view toward the realization of projects for the development of 
natural resources and projects in the manufacturing industries.” “Such 
provisions,” Mr. Starr comments, “reflect a new dimension in U.S. Govern- 
ment trade negotiations and may indicate that the government will come to 
play a more significant role in US-USSR trade than in U.S. trade with 
market economy countries.”* It may seem like quibbling to say that what 
is wrong with this otherwise excellent sentence is the word “may.” But if 
the assumption is correct that what the Soviet Government wants from 
the Agreement, above all, is trade, and if a further assumption is correct 
that the Soviet Government believes that the only way it will get a sub- 
stantial expansion of trade with the United States is by the active coopera- 
tion of the U.S. Government, then it does not seem far fetched to suppose 
that from the Soviet point of view Article 2 is not merely “hortatory” (as 
it has been termed on several occasions by United States officials) but 
mandatory. 

Just as American perceptions of the Agreement are conditioned by 
American experience and American interests, so it may be supposed that 
Soviet perceptions of it are conditioned by Soviet experience and Soviet 
interests. Soviet foreign trade today is conducted within the framework 
of intergovernmental trade agreements with more than 90 different countries. 
The classical model of these agreements provides for a detailed program 
of exports and imports of particular goods in particular quantities over 
particular periods of time, as well as a general program of industrial, tech- 
nological, and scientific cooperation. Of course, governments of countries 
of market economy cannot make binding commitments to export and im- 
port or to transfer technology, but they can agree to permit, facilitate, 
encourage, and otherwise promote the projected trade program, and they 
can establish joint commissions with the Soviets to study, examine, propose, 
facilitate, and the like. During the course of negotiation of such a pro- 
grammed intergovernmental trade agreement, representatives of business 
enterprises of a market economy may engage in informal discussions with 
Soviet foreign trade officials as well as with officials of their own govern- 
ment. In this way, specific understandings can be reached concerning the 
direction which trade between the two countries will take, and often long- 
term contracts can be entered into by Western businessmen and Soviet 
foreign trade organizations, with the blessing of the two governments, at 
the same time that the intergovernmental agreement takes effect. Even 
where the intergovernmental agreement does not refer to specific products 
or ventures, its more general language concerning the percentage by which 
trade is expected to increase and concerning the components of such trade 
(“development of natural resources,” “agricultural products,” “consumer 
goods,” etc.) takes on specific connotations in the light of the discussions 
that take place behind the scenes. 


7 Id., 70, 
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Differences between American and Soviet perspectives on the US-USSR 
Trade Agrcements are reficcted in the differences between the respective 
positions of the two signers of the Agreement—the United States Secretary 
of Commerce and the Soviet Minister of Foreign Trade. The foreign 
trade of the United States is not conducted by subordinates of the Secretary 
of Commerce. The foreign trade of the Soviet Union is conducted bv 
subordinates of the Minister of Foreign Trade, and his success as Minister 
is measured ultimately by the extent to which, through them, he fulfills his 
government’s plans with respect to the exportation and importation of par- 
ticular kinds of products and particular kinds of technology in particular 
quantities over particular periods of time. 

A programmed trade agreement has the advantage for a planned 
economy of enabling the officials who control the economy to use the 
contingents of goods and technology listed in the agreement, or agreed 
upon informally in discussions which accompany the negotiation of the 
agreement, as a basis for planning the economy, including not only its 
foreign trade as such but also its domestic production and consumption 
upon which its foreign trade rests. At the same time, a foreign country 
dealing with a planned economy derives from such a trade agrecment the 
advantage that its anticipated exports and imports to and from the planned 
economy will become part of the latter’s national economic plan and 
hence the object of instructions (“planning acts”) from superior to sub- 
ordinate economic units. In the past, without the underpinnings of such 
an intergovernmental agreement, many an enterprising American business- 
man has gone to Moscow to show his wares and has found a great interest 
in them there, but has rcturned home without a contract, because he was 
not, so to speak, in the plan. 

It may be recalled that in 1958 the late Nikita Khrushchev proposed to 
President Eisenhower a programmed trade agreement of the kind here 
indicated, listing many types of goods which the Soviet Union wished 
to purchase or sell in the United States. The President rejected the pro- 
posal on the ground that U.S. trade “is carried on by individual firms and 
not under governmental auspices.”® Shortly thereafter a very similar 
Soviet proposal was made to the British Government, which accepted with 
alacrity. In 1964 Alexei Kosygin, then Deputy Chairman of the Council 
of Ministers, renewed the offer of such an agreement to the United States, 
but once again there was no positive response. Not long thereafter a 
very claborate set of intergovernmental trade arrangements were negotiated 
by the Soviet Union with the French. 

Undoubtedly, these two earlier American rebuffs made it apparent to 
the Soviet leaders in 1972 that they would have to move slowly in de- 
veloping intergovernmental economic programs with the Americans. Article 
2 of the US-USSR Trade Agreement only indicates in skeletal form what the 

8See Berman, The Legal Framework of Trade Between Planned and Market 


Economies: The Soviet-American Example, 24 Law & Conremp. Pros. 482, 525-28 
(1959). 
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Franco-Soviet, Japanese-Soviet, and other similar trade agreements spell 
out in detail. Yet the skeleton is not without flesh and blood, for in the 
background of the Agreement itself stands a new intergovernmental agency, 
the Joint US-USSR Commercial Commission, with very important func- 
tions. That Commission, formed in May 1972, not only played a critical 
role in negotiating the Agreement but continues to play a critical role in 
implementing it. It has the duty to “monitor the spectrum of US-USSR 
commercial relations, identifying and, when possible, resolving issues that 
may be of interest to the parties... .”® Mr. Starr mentions that the Com- 
mission may appoint Joint Working Groups te consider specific matters, 
and that at its Second Session in October 1972 it created a Joint Working 
Group to review and facilitate consideration of Soviet gas projects. 

It is not without significance that the Executive Secretary of the American 
Section of the Joint US-USSR Commercial Commission is also head of a 
new bureau within the Department of Commerce, the Bureau of East-West 
Trade which, as of this writing (March 1973), has a staff of about 240 
persons. It has been said that the promotional activities of the Bureau with 
respect to trade with the Soviet Union and Eastern Europe “sometimes 
come very close to planning.” The fact that the Office of Export Control 
has been moved into the Bureau of East-West Trade undoubtedly facili- 
tates the coordination of trade promotion with security controls. 

Admittedly, the United States Government hardly has the personnel, or 
the tradition, to do the kinds of trade promotion and trade negotiation 
vis-a-vis the Communist countries which governmental agencies of Japan, 
West Germany, Austria, and many other countries carry out. What is 
here stressed is that from a Soviet perspective a most significant, perhaps 
the most significant, feature of the US-USSR Trade Agreement is the fact 
that it creates a new legal framework within which such governmental 
initiatives on the part of the United States are beginning to evolve. 

OF course, the grant of most-favored-nation treatment by the United 
States is, from the Soviet viewpoint, an essential precondition for the 
successful implementation of the rest of the Agreement, at least in the 
long run. This is partly because MFN—in its proper sense of non- 
discrimination—is a matter of national pride: indeed, the Soviets, with 
some justification, consider our tariff discrimination against their exports 
to be a violation of international law. But also for practical reasons, a 
guarantee that Soviet products will not receive a less favorable treatment 
than like products of other countries is important if a bilateral program 
of exchanges is to succeed. The Soviet system of foreign trade does not 
easily accommodate itself to a grossly unfavorable balance of trade with a 
hard-currency country, at least not over a long period of time.?? 


® Cf, Starr, supra note 2, at 65. 10 Fd., 66, n. 9. 

11 Id., 70, n. 18. 

12 Mr. Starr takes the traditional American view that “[t]he large bulk of [Soviet] 
exports will no doubt continue to consist of raw materials and semi-manufactured 
products, to which tariffs are not a significant obstacle.” Id., 69. This overlooks the 
fact that discriminatory tariffs are in fact a significant obstacle to imports of such 
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With respect to MFN as well, the Soviet perspective differs somewha: 
from the American perspective, Traditionally, we have thought of MFN 
primarily in terms of tariffs, since historically tariffs were our principa’ 
form of import control and historically we did not impose controls or 
exports. But history has changed faster than our traditional modes o” 
thought. In fact, we have had a comprehensive system of export control: 
since World War II, and we have also imposed important quotas on < 
large scale, often disguised as “voluntary export restrictions” reluctantly 
agreed to by our trading partners. Nevertheless, American analysts whc 
have written on the grant of MFN to planned economies have argued 
that a market economy should insist on something other than a reciproca: 
grant of MFN in return, on the sole ground that the level of customs duties 
in a planned economy bears no necessary relation to the import practices 
of its state trading agencies, whereas lower tariffs in a market economy 
tend automatically to result in increased imports.1* This argument is cor- 
rect as far as it goes, but it misses the point that the MFN principle is 
applicable to many things other than customs duties. In the US-USSR 
Trade Agreement the MFN principle is applied not only to imports but 
also to accreditation and business facilitation.4 Thus the United States 
negotiators took advantage of the concept of MFN as a broad principle 
applicable not only to indirect, qualitative controls but also to direct, 
quantitative controls such as are characteristic of planned economies. It 
is worth mentioning in this connection that a general MFN is a basic 
term of trade agreements concluded by Communist countries with each 
other. 

Mr. Starr also notes that the US-USSR Trade Agreement provides that 
MEN is to be applied to exports (subject to a general exception where 
security interests are involved) and infers from this that the United States 
is now obliged to administer controls over exports of nonstrategic goods 
in a manner which does not discriminate against the Soviet Union. How- 





traditional Soviet exports as manganese, pig iron, and other raw materials and semi- 
manufactured products. More important, it does not take account of the potential Amer- 
ican market for Soviet manufactured products. In the past, such products have encoun- 
tered serious obstacles not only in the form of discriminatory tariffs but also in the form 
of a general unfamiliarity with, and hostility to, imports from Communist countrics. 
In fact, many types of sophisticated Soviet manufactured goods are highly competitive 
in world markets. Familiar examples are Soviet surgical equipment, oil drilling 
equipment, machine-tool microscopes, educational testing equipment, cameras, watchcs, 
and others. The Soviet Union exported about four billion dollars’ worth of goods 
to Western Europe and Japan in 1972, of which a substantial proportion fell outside 
the categories of products to which our tariffs are not a significant obstacle. 

18 The classic statement of this view is found in Domke and Hazard, State Trading 
and the Most-Favored-Nation Clause, 52 AJIL 55 (1958). Cf. Hoya, The Legal 
Framework of Soviet Foreign Trade, 56 Munn. L. Rev. 1 at 23-28 (1971). A con- 
trary position is taken in Berman, op. c#. supra note 8, at 525, n. 133. 

14 Starr, supra note 2, at 68. 

15 In the Exchange of Letters attached to the Agreement, it is provided that “United 
States companies will receive treatment no less favorable than that accorded to business 
entities of any third country in all matters relating to accreditation and business facili- 
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ever, a closer reading of Article 1 of the Agreement discloses that it refers 
to any export duties, charges, taxes, payments restrictions, or “rules and 
formalities” connected with exports, but not to licensing policies. Pre- 
sumably, the Office of Export Control may continue, without violation of 
Article 1, to impose heavier restrictions upon exports to the Soviet Union 
than it imposes upon exports to Poland and Romania, and the Soviet Union 
may continue to give preferences to exports to countries other than the 
United States. 

Even limited, as it is, to accreditation and business facilitation, the prin- 
ciple of nondiscrimination in the administration of direct controls is much 
less amenable to judicial or quasi-judicial enforcement than the principle 
of nondiscrimination in the administration of customs duties and similar 
indirect controls. If the Soviet Government should make the establishment 
of offices in Moscow more difficult for American firms than, say, for Japan- 
ese or East German enterprises, the remedy would undoubtedly lie in inter- 
governmental representations rather than in court action. Here, again, 
the existence of the Joint US-USSR Commercial Commission is crucial. 

Thus, as Mr. Starr states, “the new legal framework for US-USSR trade 
provides a bridge between the legal structure for our market economy 
trade and the Soviet state-planned system.”?® It is important to add, 
however, that it is primarily an intergovernmental bridge. 


Haron J. BERMAN 
Harvarp Law ScHOooL 


Tue TWELFTH SESSION OF THE HAGUE CONFERENCE ON PRIVATE 
INTERNATIONAL LAW 


The topics of Product Liability, the Administration of Estates, and 
Maintenance Obligations were taken up at the Twelfth Session of the Hague 
Conference on Private International Law, which met from October 2-21, 
1972. Twenty-six members of the Conference sent delegations. This 
was the third Conference which the United States had attended as a full 
member. 

The topics for inclusion in the program of the 1972 session were 
selected by the Netherlands State Commission, following the recommenda- 
tions adopted at the final meeting of the 1968 session. A Special Com- 








tation. Applications for accreditation by United States firms will be handled expedi- 
tiously.” Letter of N. Patolichev to Peter G. Peterson, Oct. 18, 1972. 67 Derr. STATE 
Butt. 600 (1972); also in US Dept. of Commerce, U.S.-Soviet Commercial Agree- 
ments 1972, Texts, Summaries, and Supporting Papers, Jan. 1973, at 96, 

16 Starr, supra note 2, at 82. 

1 Argentina, Austria, Belgium, Brazil, Canada, Czechoslovakia, Denmark, Finland, 
France, Germany, Greece, Ireland, Israel, Italy, Japan, Luxembourg, Netherlands, 
Norway, Portugal, Spain, Sweden, Switzerland, Turkey, United Kingdom, United 
States, Yugoslavia. Only the United Arab Republic failed to send a delegation. 
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mission, consisting of one expert from each member, had been organized 
to prepare a draft convention on each of the three topics for consideration 
at the session. Each of these held one or two mectings in the years preced- 
ing the session. 

The United States was represented by a delegation of seven experts. The 
Advisory Committee on Private International Law of the Department of 
State assisted each expert in preparing for his attendance at the meetings of 
the Speical Commissions, and each expert had the benefit of a working 
group appointed by the Advisory Committee. The Chairman of tho 
United States delegation was elected a vice-president of the session; Pro- 
fessor Willis M. Reese of Columbia University was elected Rapporteur of 
the Commission dealing with Products Liability; and Professor David F. 
Cavers of Harvard University was elected Vice-Chairman of that dealing 
with Maintenance Obligations. 

Limitations of space permit only a brief commentary on each draft 
convention: ? 


Convention on the Law Applicable to Products Liability 


The final text of the Convention is the result of a series of debates over 
its scope both in the Special Commission and at Commission I. The result 
is a convention of broad scope. With the exception of the single situation 
of a direct claim by the transferee of the product against his immediate 
transferor, the Convention determines the law applicable to the liability 
of all suppliers for damage caused by a product, either because of a defect 
or a misdescription or a failure to give adequate notice of its qualities or 
its methods of use. The claim of a transferee against his immediate trans- 
feror is not ordinarily a “products liability” question, but usually a question 
of warranty or other contractual responsibility. 

All kinds of property are included, whether natural, industrial, raw, 
manufactured, moveable, or immoveable. “Damage” includes injury to 
the person, damage to tangible property, and economic loss, except that a 
single claim of damage to the property itself, not associated with a per- 
sonal injury claim or some other damage, is excluded. This again would 
seem to fall more properly into the law of warranty or sales. 

The supplier, whose liability is regulated, includes the producer of a 
natural product, the manufacturer of a component part, the manufacturer 
of a finished product, the lessor of a product, repairers, warehousemen, 
and other persons in the commercial chain of preparation or distribution 
and the employees or agents of the parties just mentioned. 

Article 15, however, provides that the Convention “shall not prevail 
over other Conventions in special fields to which the Contracting States 
are or may become Parties and which contain provisions concerning 
products liability.” In other words, if a particular state is a party to a 
bilateral or multilateral convention governing products liability in cases in- 


2 The English text of the three Conventions is reproduced in 11 ILM 1277 (1972), 
and in 21 Am. J. Come, L. 136 (1973). 
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volving motor vehicles, the terms of that other convention will govern 
motor vehicle cases. 

The heart of the Convention lies in Articles 4 to 7. The nature of the 
multiple choice of law available may be illustrated by the non-fanciful 
illustration of a U.S. manufacturer of a component part who sells it to a 
British automobile manufacturer, who installs the component in a finished 
car which is sold to a dealer in the Netherlands. That dealer then sells 
the car to a French purchaser who, while driving the car to Paris through 
Belgium, is involved in an accident because of a defect in the component 
part manufactured in the United States. The victims of the accident are 
an habitual resident of Italy and an habitual resident of Belgium. It is 
obvious that a considerable number of options of choice of law are 
available. 

The divergent views expressed in the Special Commission and in Com- 
mission I were reconciled through the formula of Articles 4 to 7, which 
reflect the principle that if a single state can be found in which two of 
the contacts coincide, it would be proper to apply the Jaw of that state 
unless such an application was “unforeseeable.” If no such state exists, 
then the plaintiff is given a designated choice. Specifically, Article 5 pro- 
vides the primary choice, namely, the law of the state of habitual residence 
of the plaintiff provided it is also (a) the place where he acquired the 
product, or (b) the principal place of business of the defendant. In the 
hypothetical case, this would apply to neither of the injured parties. 

We then turn to Article 4. It provides that the law of the state of 
injury (Belgium) will apply if (a) that state is the habitual residence of 
the plaintiff or if (b) the plaintiff acquired the product in that state or 
if (c) it is the principal place of business of the defendant. This Article 
will govern the Belgian plaintiff but will not apply to the Italian plaintiff. 
However, Article 7 says that Belgian law would not apply if the defendant 
can establish that he “could not reasonably have foreseen that the product 
or his own products of the same type would be made available in that 
state through commercial channels.” We may assume that the British car 
is available in commercial channels in Belgium. 

Assuming Belgian law applies to the Belgian plaintiff, we turn to Article 
6, to determine the law applicable to the Italian plaintiff: the plaintiff is 
given a choice of the Jaw of either (a) the place of injury, or (b) the place 
of defendant’s principal place of business. Again Article 7 requires 
foreseeability as to the place of injury; but the place of the defendant’s 
principal place of business can never be inappropriate in a products 
liability case. The Italian plaintiff, then, could choose Belgian law as to 
all defendant parties, or Dutch law if he sued the Dutch dealer, British 
law if he sued the manufacturer of the automibile, or the law of the 
appropriate state of the United States if he sued the manufacturer of the 
component part. It should be clear from the hypothetical case that the 
rights of two plaintiffs, simultaneously injured, may be governed by differ- 
ent law. The United States, it may be added, unsuccessfully sought to 
have the law of the place of the principal place of business of the defendant 
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always available to a plaintiff in any situation involving products liability 

Article 9 introduces the possibility of some protection to a defendant if 
the rules of conduct and safety of the place whose law is made applicable 
by the above rules are different from the rules of conduct and safety of 
the place where the product was introduced into the market by the 
defendant. In such a case the court, without any obligation to do «o. 
may, in its discretion, give “consideration” to the latter. 

Article 13 contains a provision particularly applicable to the United 
States. It provides that a federal state need not apply foreign law in a 
situation where a nonfederal state would not have to apply foreign lav. 
Assume that a New Yorker buys a German product in New Jerscy, 
where it is in commercial distribution and, because of a defect in the pro 1- 
uct, is injured in Idaho, where it is not in commercial distribution. Sine 
neither New York, New Jersey, nor Idaho law can qualify under Articles 
4, 5, and 7, the plaintiff would have to elect German law under Article 5, 
if he sued the German manufacturer. By contrast, if a Parisian bought the 
same product in Bordeaux and was injured in Marseilles there would he 
no problem, because all of the events would have taken place in a sing'e 
nonfederal state and French law would apply under both Articles 4 and 5. 
The court would not be required to apply a foreign law, namely, Germen 
law. In order to avoid discrimination against a federal state in such a 
geographical situation, Article 13 excuses the United States from applyirg 
German law in the case illustrated. 

The compromise incorporated in the Convention deals fairly with the 
needs of both plaintiffs and defendants while, at the same time, it ex- 
cludes the application of an unforeseeable law. As suggested above, tke 
single major criticism that can be made is the inability of the plaintiff, <i 
all times, to choose the law of the principal place of business of the 
defendant. 


Convention concerning the International Administration of Estates of 
Deceased Persons 


This Convention deals exclusively with international administration of 
estates; it does not deal with the unification of the laws of succession. The 
contribution of the Convention is to provide an international certificate (the 
form of which is annexed) identifying the administrator who is to be 
recognized as such by all signatories to the Convention (Article 1), bu 
subject to supervision and control of the recognizing state (Articles 10, 20) 

The Convention contains an interesting compromise between ihc 
principles of nationality and domicile. The certificate is in every instanc: 
to be issued by the authorities of the state of the habitual residence of 
the deceased (Article 2) which applies its own internal law with respeci 
thereto. However, it will apply the internal law of the decedent’s na- 
tionality if (a) both the state of habitual residence and the state of his 
nationality have filed a declaration under Article 31 opting for nationa! 
law; or (b) only the state of his nationality has opted for national law and 
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the deceased has not lived in the place of his last habitual residence for 
at least five years immediately prior to his death (Article 3), or (c) the 
issuing state permits the decedent a choice of law and the decedent 
chooses national law in his will or other testamentary instrument under the 
doctrine of professio juris (Article 4). This compromise recognizes that 
the issuing state may have to apply foreign law and therefore may apply 
to an authority of the foreign state for information and assistance 
(Article 5). 

For the protection of the surviving spouse and other parties in interest, 
the issuing authority is required to give notice and to make any necessary 
investigations before the certificate is issued (Article 7); and provision is 
made for notice of the issuance of the certificate or of its annulment, 
modification, or suspension (Article 8). 

The Convention requires the certificate to include a specification of the 
powers of the administrator (Article 1), but if this does not include the 
totality of the powers of an administrator in the recognizing state, the 
latter may designate a local administrator with respect to powers not 
included in the certificate (Article 20). 

Article 6 permits a certificate to be drawn up by a member of a “pro- 
fessional body” designated by the issuing state. This was primarily in- 
tended to permit the historic activity of civil law notaires in connection 
with the administration of estates but it would also include clerks of pro- 
bate courts in the United States. 

The Convention does not make recognition automatic. The requested 
state may refuse recognition completely or may subject it to specified con- 
ditions precedent. Specifically, recognition may be refused if: 


(a) the certificate is not authentic or does not follow the prescribed 
form or was not drawn up by an authority having jurisdiction (Article 13); 

(b) the deceased had his habitual residence in the requested state, 
or was a national of the requested state whose law was applicable and was 
incorrectly applied (Article 14); 

(c) the certificate is incompatible with a decision on the merits, 
rendered or recognized in the requested state (Article 15); 

(d) a prior certificate has already been recognized by the requesting 
state which elects to sustain the prior certificate (Article 16); 

(e) recognition is manifestly incompatible with public policy (ordre 
public). 


Recognition may be made subject to the condition precedent of a local 
recognition procedure, provided it is “expeditious,” or some simple pub- 
licity may be required (Article 10). 

The Convention provides that refusal of recognition may be restricted 
to certain powers. Article 18 provides for this specifically, and it is to be 
inferred from the public policy provisions of Article 17. In the event of 
a partial refusal of recognition then, of course, local administration will 
need to cover those powers of the certificate holder which are not recog- 
nized. It is conceivable that the local court might appoint the certificate 
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holder as its local administrator, but this seems hardly likely as to powers 
which the court has just refused to recognize. 

The common law countries at the Session, namely, the United States, the 
United Kingdom, Canada, Ireland, and Israel, which follow the practice 
of “formal administration,” secured the acceptance of Article 21, which 
incorporates local supervision and control over the certificate holder 
similar to that imposed on a local administrator and also subjects the taking 
of possession of assets to the payment of debts. This would mean that the 
foreign certificate holder would be subject to local rules respecting bond, 
accounting, payment of debts and taxes, and restrictions on disposition or 
removal of property from the state. This requirement cannot be viewed as 
discriminatory against a foreign certificate holder because he simply 
becomes subject to supervision and control identical to those imposed on 
a local administration, never more. 

Article 11 covers a situation where the certificate holder needs interim 
measures to protect the assets of the estate or his powers, prior to the 
time that the recognition procedures in Article 10 have been completed. 
Here again he is subject to expeditious judicial procedures under local law. 

Articles 22 and 23 protect third persons who pay or deliver property to 
the holder of the certificate, or who acquire assets of the estate from him, 
if the certificate is recognized, unless some challenger proves that the 
third person acted in bad faith. 

The effect of the certificate may be suspended pendente lite if there is a 
challenge to the certificate on the merits either in the requested state (Article 
24) or in the issuing state or a third state (Article 25). Annulment, suspen- 
sion, or modification by the issuing authority shall be recognized (Article 
26) with proper protection of the rights of third persons who deal with 
the certificate holder in good faith. 

Since the laws of some countries give an administrator powers over real 
property (immovables) situated abroad, any such power is to be included 
in the certificate, and it then becomes optional for the requested state 
whether or not to recognize such power (Article 30). 

The language clause in Article 33 is interesting. The standard terms 
in the model certificate in all cases must be either in French or in 
English, to which may be added an official language of the issuing state. 
However, in filling out the blanks, the issuing authority has the option of 
using either French or English or its own official language; here French and 
English are not mandatory. Finally, the requested state may require the 
holder of the certificate to provide translations into an official language 
of the requested state. 

Articles 34, 35, and 36 provide for the use of the Convention in states 
with multiple legal systems. Article 34 provides for a state having, for cx- 
ample, separate ecclesiastical courts for different religious groups, each 
of which has its own system of estate administration. Articles 35 and 36 
apply to states like the United States, where there are separate territorial 
units which have independent legal systems for estate administration. These 
federal-state clauses follow the principles of prior Hague Conventions. 


528 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol]. 67 


There are interesting parallels between the provisions of this Convention 
and the Uniform Probate Code, particularly Sections 3-203(¢) and 3- 
611(b), which provide for certain priorities to foreign personal representa- 
tives appointed at the decedent’s domicile. 


Convention on the Recognition and Enforcement of Decisions Relating to 
Maintenance Obligations 


In 1956, the Hague Conference prepared two Conventions, one on the 
applicable law with respect to maintenance obligations for children! and 
the other on recognition of judgments in connection with such obligations.* 
The Twelfth Session had on its agenda a complementary pair of con- 
ventions dealing with choice of law and recognition of judgments in con- 
nection with maintenance obligations toward adults. If the problem of 
adult maintenance were regulated by independent conventions, courts 
would have before them two conventions in the same field, the applica- 
tion of one or the other being dependent on the age of the beneficiary 
of the maintenance order. 

To avoid this, Commission III agreed, early in its deliberations, to propose 
a single unified pair of conventions which would cover choice of law and 
recognition of judgments with respect to all maintenance orders, irrespec- 
tive of the age of the beneficiary. This required agreement not only on 
the substance of adult maintenance but also on amalgamating the two topics. 
Because of the pressure of time, Commission III was able to complete 
only the Convention on Recognition. A convention on the applicable law 
was assigned to a Special Commission, consisting of the members of 
Commission III, to complete the draft of this convention before April 1, 
1973. The session unanimously agreed that this new work should not 
impede ratification of the 1958 Convention concerning the Recognition of 
Decisions relating to Maintenance Obligations towards Children.’ 

The Convention covers decisions by a judicial or administrative authority 
with respect to maintenance obligations arising from a family relationship, 
parentage, marriage, or affinity, including obligations to illegitimate children 
and including the rights of public bodies which claimed reimbursement 
of benefits given to a maintenance creditor (Article 1). However, there is 
a broad right under Article 26 to narrow this scope by a reservation (1) 
limiting adult maintenance to the claims of spouses and former spouses 
and excluding all other adult matters; (2) excluding all claims between 
persons related collaterally or by affinity; or (3) excluding all claims except 
those providing for periodic payments. 

The Convention covers not only orders and judgments but also settle- 
ments which are made, provided the settlement is enforceable in the 


8 Convention on the Law Applicable to Maintenance Obligations towards Children, 
done at The Hague, Oct. 24, 1956, 510 UNTS 161. 

4 Convention concerning the Recognition and Enforcement of Decisions relating to 
Maintenance Obligations towards Children, opend for sigature at The Hague, April 15, 
1958, 539 UNTS 27. 5 Ibid. 
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state of origin (Article 21). The inclusion of claims of public bodies 
demanding reimbursement from the debtor (Article 1, paragraph 2) is 
new and of substantial practical importance in the United States. It is 
essential, however, that this be a true “reimbursement” claim, that is, local 
law must create a private obligation of the maintenance debtor to the 
maintenance creditor, which obligation is satisfied by the public body 
requesting reimbursement. If there is no such private relationship but 
only a direct obligation between the public body and the maintenance 
creditor, there is no basis for a “reimbursement” claim (Articles 18-20). 

No decision shall be recognized unless there was appropriate jurisdic- 
tion for its entry and unless it is no longer subject to ordinary forms of 
review in the state of origin. If the decision is recognized, there shall 
normally be no review of the merits (Article 12), and the decision shall be 
enforced both as to past and future periodic payments (Article 11). 

The more difficult questions for the United States arise from the pro- 
visions for jurisdiction and the possible constitutional problems which 
inhere in them. Article 7 provides for jurisdiction if either the debtor or 
the creditor was habitually resident in the state of origin at the time 
when the proceedings were instituted, or if they were both nationals of 
that state, or if the defendant submitted to the jurisdiction. But Article 8 
adds a provision which can create jurisdiction with respect to a maintenance 
order simply because the court has jurisdiction to enter a decree of divorce, 
legal separation, or annulment. A familiar United States situation will 
illustrate the problem. A wife separates from her husband, moves per- 
manently to another state and, after meeting its residence requirements, 
initiates a divorce proceeding. The defendant husband has never been in 
that state, is served outside the state by registered mail, and does not 
appear; and a decree of divorce is entered by default. In addition, the 
court enters a support order in favor of the wife against him. Under our 
doctrine of “divisible divorce” the decree of divorce might be entitled to 
full faith and credit but the judgment in personam for support would not. 
Yet, under Article 8, the judgment in personam for support would be 
entitled to recognition and enforcement abroad if the law of the state 
addressed recognized that there was jurisdiction for its entry. This would 
lead to the curious result that a judgment ia personam for maintenance, 
not entitled to full faith and credit within the United States, might be 
entitled to recognition and enforcement in a foreign country where the 
defendant husband had assets. 

The only way out of this dilemma is Article 17. This provides that a 
party seeking enforcement abroad must prove that the decision is “enforce- 
able” in the state of origin. However, the federal-state provisions of 
Article 28 provide that any reference to the law of the state of origin means 
the law of the particular territorial unit in which the decision was rendered. 
This means that the question of enforceability under Article 17 turns on 
whether the decision is “enforceable” in the state which entered it. Whether 
it might be enforceable in any other state of the Union might be ignored. If 
no further proceedings for review of the decision were available where it 
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was entered, it would then be entitled to recognition under Article 4. The 
husband’s counsel abroad, thus, would have no argument except that the 
decision, although final in the state where entered, was still not “enforce- 
able” there because, if an appeal had been taken to the Supreme Court of 
the United States or an effort had been made to enforce the judgment in 
another state of the United States, the judgment would have been inval- 
idated. This imposes the burden on foreign counsel and the foreign court 
to deal with what may be a close or difficult question of U.S. constitutional 
law. This is hardly an effective protection for the husband against foreign 
recognition. 

Articles 5 and 6 set forth grounds on which recognition may be refused. 
These include the public policy (“ordre public”) of the state addressed; 
fraud in obtaining the decision; a pending prior proceeding between the 
same parties in the state addressed; a prior incompatible decision between 
the same parties; and, in the case of default judgments, absence of notice to 
the defendant and an opportunity to defend. In addition, as discussed 
above, Article 17 indirectly assumes an additional ground, namely that 
the decision is not enforceable in the state of origin. 

The procedure for enforcement is the procedure of the state addressed 
(Article 13); partial enforcement may be requested (Article 14); legal 
aid shall be available under the law of the state addressed (Article 15); 
and no security for costs may be required (Article 16). 

Article 17 designates the documentation which shall be filed to support 
recognition, including translation into the language of the state addressed 
unless waived. 

The Convention also provides for priority in the transfer of funds 
(Article 22); does not restrict other existing international agreements or 
legal rules which permit recognition or enforcement (Article 23); applies, 
as to future payments, to decisions entered before the effective date of 
the Convention (Article 24); and permits a state to extend recognition to 
“official deeds” which are directly enforceable in the state of origin (Article 
25). 

The federal-state clauses (Articles 27 and 28) follow the pattern of the 
provisions of the Convention on administration of estates (supra) but 
permit a party to the Convention to declare that it will not apply one 
or more of the federal-state rules to one or more of the provisions of the 
Convention. 

The recognition problems which have been discussed above raise 
troubling problems for the United States. If it is felt that a convention on 
the enforcement of maintenance obligations is desirable as a matter of 
policy, the jurisdictional and constitutional problems could be avoided by 
ratifying the 1958 Hague Convention dealing with maintenance of minors ° 
or the Convention on the Recovery Abroad of Maintenance.’ 


8 Supra note 3, 
7 Opened for signature at New York, June 20, 1956. 268 UNTS 3. 
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Administration Matters and Future Work 


The Session approved recommendations of the Secretary-General and 
his staff for improvements in the standard Final Clauses of the Hague 
Conventions including liberalization of the ratification provisions, clarifica- 
tion of the date when a Convention comes into force, simplification of 
the duties of the depository, adoption of the “refusal” system rather than 
the “acceptance” system with respect to territorial extensions and acces- 
sions where reciprocity exists, and a general provision for the opening of 
conventions for signature on October Ist of the year following the Session. 

The Session divided its decisions on future work into two categories. 
The priority category included conflict of laws regarding marriage including 
the review of the Convention of 1902 relating to the Settlement of the 
Conflict of Laws concerning Marriage ® and the international recognition of 
decrees of annulment of marriage; the law applicable to matrimonial 
regimes; reexamination of the Convention to Regulate Conflicts between 
National Law and the Law of Domicile;® and goneral rules concerning 
contracts and torts. 

In the secondary category are recognition of internal adoptions; the law 
applicable to negotiable instruments; contracts of agency and representa- 
tion; choice of forum and choice of law in divorce and separation; unfair 
competition; various aspects of international commercial law; the form 
of powers of attorney; and filiation. 

Two of the proposals, the general consideration of contracts and torts and 
the topic of unfair competition, were suggested by the U.S. delegation. 


Puur W. AMRAM * 


Tue Francis DEAK PRIZES 


In honor of the late Francis Déak, Oceana Publications has established 
two prizes for outstanding articles on international law. A $250 prize will 
be awarded from time to time by the Board of Editors for a particularly 


8 Concluded at The Hague, June 12, 1902. Brrr. anp For. STATE PAPERS 416. 

® Done at The Hague, June 15, 1955, Conférence de La Haye de Droit International 
Privé, REC. pEs CONVENTIONS DE La Haye 24 (1966). 

° Mr. Amram is Chairman of the Civil Procedural Rules Committee of the Supreme 
Court of Pennsylvania and was Chairman of the Advisory Committee of the United 
States Commission on International Rules and Judicial Procedure. He was a member 
of the U. S. observer delegations to the Hague Conferences in 1956 and 1960 and was 
a member of the official delegations in 1964 and 1968 and Chairman of the delegation 
in 1972. He was for many years the Society's representative on the Advisory Com- 
mittee on Private International Law of the Department of State where he now 
represents the American Bar Association. The views and comments expressed are his 
own and do not necessarily represent the views of the Department of State or any 
other member of the 1972 delegation. 
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meritorious article appearing in this Journal, with preference given to 
articles by younger authors. 

A $100 prize, administered by the Journal Committee of the Association 
of Student International Law Societies, will be awarded annually for the 
best article written by a student appearing in a student international law 
journal. This prize was given for the first time at the Annual Meeting of 
the Society in April of this year. It went to Allan R. Pearl for his article 
“Liberalization of Capital in Japan” which appeared in the Harvard Inter- 
national Law Journal (Vol. 13, Nos. 1 and 2, 1972). 

The Board of Editors of the AJIL and the members of ASILS desire to 
express their appreciation to Mr. Philip Cohen and Oceana Publications for 
their generous gift in support of scholarly writing in the field of inter- 
national law. 

ANNE SIMONS 


CONTEMPORARY PRACTICE OF THE UNITED STATES RELATING 
TO INTERNATIONAL Law 


Artuur W. Rovine * 


The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963-1971) dealing with 
the same subject matter as the material presented. 


THe LAW OF THE SEA 
High Seas and Deep Seabed (4 Whiteman’s Digest, Ch. X) 


On January 3, 1973, a bill was introduced in the House of Representa- 
tives (H.R. 9) to provide the Secretary of the Interior with authority 
to promote the conservation and development of the hard mineral re- 
sources of the deep seabed, pending the adoption of an international 
tegime for the deep seabed. The bill would establish, inter alia, the 
size of blocks (areas of the deep seabed) which could be exploited, 
the procedures for licensing, the length of time the miners could prop- 
erly occupy the blocks, fees they would pay, and an international pro- 
cedure whereby the licensees would be accorded exclusive legal rights. 
Section 10(a) of the bill provided that “Licenses issued under this Act may 
be made subject to any international regime for development of the deep 
seabed hereafter agreed to by the United States: Provided, That such 
regime fully recognizes and protects the exclusive rights of each licensee 
to develop the licensed block for the term of the license: And provided 
further, That the United States fully reimburses the licensee for any loss 
of investment or increased costs of the licensee incurred within forty years 
after issuance of the license due to requirements or limitations imposed by 
the regime more burdensome than those of this Act.” H.R. 9 was identical 
to bills previously introduced in the House and Senate.+ 

The Subcommittee on Oceanography of the House Committee on Mer- 
chant Marine and Fisheries held hearings on H.R. 9 on March 1, 1973. 
In a statement to the Subcommittee, Charles N. Brower, Acting Legal 
Adviser of the Department of State, and Acting Chairman of the Inter- 
Agency Task Force on the Law of the Sea, expressed Executive Branch 
opposition to the bill. The following is an excerpt from his statement: 


First, we adhere to the policy on this subject contained in the 
President’s Oceans Policy Statement of May 23, 1970.2. We continue 
to believe that it is necessary to achieve timely widespread international 
agreement on outstanding Law of the Sea issues in order to save over 
two-thirds of the earth’s surface from national conflict and rivalry, 
protect it from pollution, and put it to use for the benefit of all. It 


? Office of the Legal Adviser, Department of State. 
1 H.R. 13904 and H.R. 13076, Feb. 9, 1972 and S.2801, Nov. 2, 1971. 
262 DEPT, Stare BULL. 737 (1970); 9 ILM 806 (1970). 
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remains vital to all our national interests involved in the Law of the 
Sea Conference that the world agree on a treaty that will properly 
accommodate the many and varied uses of ocean space including the 
seabeds. At the same time we believe that it is neither necessary nor 
desirable to try to halt exploration and exploitation of the seabeds 
beyond a depth of 200 meters during the negotiation process, provided 
that such activities are subject to the international regime to be agreed 
upon, which should include due protection of the integrity of invest- 
ments made in the interim period. ... 


[W]e believe that with the Law of the Sea negotiations moving into a 
critical stage, it is necessary for States to be very careful to avoid 
actions that can have an adverse effect on the negotiating atmosphere. 
It is apparent that $.2801 (now H.R. 9), independent of the par- 
ticular content or merits of the Bill, has become a symbol to many 
countries of defiance of the multilateral negotiating process. Regard- 
less of our views on the intent and effect of the legislation, it may be 
argued by others that the legislation is similar to unilateral claims that 
we oppose and that are contrary to our security, navigation and 
resource interests, and moreover preempt the Law of the Sea Con- 
ference on this issue. It is well known that we have urged legislative 
restraint on other countries during the multilateral negotiating process 
even when they felt important interests were involved; we believe 
we should do the same so long as there are reasonable prospects for 
a timely and successful conference. .. . 


[W]e also believe that a secure and stable investment climate must 
surround seabed mining activity under any new legal regime. 


[W]e want to assure that all seabed mineral resource development 
will be compatible with sound environmental practices. 


Mr. Brower also stated that a legislative approach should be formulated 
on a contingency basis since during negotiations it could become clear 
that there was “no reasonable basis for expecting a timely and successful 
Law of the Sea Conference,” and since it was possible to prepare for 
“provisional entry into force of some aspects of the international seabed 
regime once it is signed.” 

At the same hearing of the Subcommittee on Oceanography, Mr. Leigh 
S. Ratiner, Director for Ocean Resources of the Department of the In- 
terior, said, among other things: 


As a general proposition, H.R. 9, if passed, would put the U.S. 
Government in the business of regulating deep seabed mineral resource 
development and of encouraging other industrialized countries to 
join us in that venture. Should we engage in such an action, it would 
be the functional equivalent of preempting the Law of the Sea Con- 
ference on this issue. We do not believe that language to the contrary 
in Section 10(a) of H.R. 9 would avoid this problem. The international 
reaction might well be severe and any hope we and many other coun- 
tries have for creating a stable and rational legal order for the de- 
velopment of ocean mineral resources and other ocean uses could be 
destroyed. Some nations that do not wish to negotiate the substance 
of their unilateral claims could more easily achieve their objectives 
while arguing that it is the U.S. that bears full responsibility for dis- 
rupting the negotiations. 
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The U.S. has committed itself to the proposition that the regulations 
and use of deep ocean mineral resources should be accomplished under 
an international agreement which in particular would be of benefit 
to the developing countries. This result would be rendered largely 
impossible if H.R. 9 were passed and seabed mining commenced 
pursuant to its terms. 


EXEMPTIONS FROM TERRITORIAL JURISDICTION 


Asylum (6 Whiteman’s Digest, Ch. XV, §§16-18) 


The Memorandum of Understanding on Hijacking of Aircraft and Vessels 
and Other Offenses? between the United States and the Republic of Cuba 
includes, in Article Fourth, a provision on the right of asylum under which 
the party whose territory is reached 


. . may take into consideration any extenuating or mitigating cir- 
cumstances in those cases in which the persons responsible for the 
acts were being sought for strictly political reasons and were in real 
and imminent danger of death without a viable alternative for leaving 
the country, provided there was no financial extortion or physical 
injury to the members of the crew, passengers, or other persons in 
connection with the hijacking. 


Secretary of State William P. Rogers, at a press briefing on February 15, 
1973, gave the following analysis of the asylum provision: * 


. what this Agreement does is to make it clear that hijackers of 
aircraft or vessels cannot escape the laws of our country—and Cuba 
now has said the same thing: cannot escape the laws of Cuba—by 
claiming the right of asylum. This does not affect the right of asylum. 
The right of asylum continues to be a very sacred right and one that 
we will continue to honor. 


What it does mean is that you cannot commit major crimes on the 
way to asylum. You can’t endanger the lives of many other people 
in order to reach the place of asylum. And if you do that, then you 
have to bear the consequences of the laws. 


At a Hearing on the Agreement before the Subcommittce on Inter- 
American Affairs of the House Committee on Foreign Affairs, Robert A. 
Hurwitch, Deputy Assistant Secretary of State for Inter-American Affairs, 
said: ® 


The fourth article provides for the exception for political asylum 
which I must say is narrowly constructed. That is, a person who is in 
imminent danger of death and has no alternate means of escaping to 
the other country than hijacking and does not commit any serious 
crime in the process of that hijacking may be accorded political asylum 
by the other party. 


1 TIAS 7579; 68 Derr. Stare Buy. 260 (1973); 12 ILM 370 (1973). Entered into 
force Feb. 15, 1973. See also infra pp. 619-20. 

2 Dept. of State Press Release, No. 37, Feb. 15, 1973, at 11. 68 Derr. STATE 
Butt., 251-52 (19738). 

8 Hearing before the Subcommittee on Inter-American Affairs of the House Comm. 
on Foreign Affairs, 93d Cong., lst Sess., Feb. 20, 1973, at 2-3. 
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This is a much more narrow construction, much more in keeping if 
you like with the U.S. concept of hot pursuit with regard to political 
asylum, than the more generally accepted and broader concept that 
is prevalent in Latin America. 

This must be in the case of a person who is in imminent threat of 
death and has no alternative other than to hijack a plane or vessel 
and does not commit a serious crime in the process. This is a narrow 
series of conditions which must be fufilled before the other party will 
consider according political asylum. 


Dreromatic Missions 
Special Missisons (7 Whiteman’s Digest, Ch. XVII, §3) 


The United States and the People’s Republic of China issued a joint 
Communiqué on February 22, 1973,1 which, inter alia, announced agree- 
ment to establish liaison offices in Peking and Washington. The Com- 
muniqué said, in part: 

The two sides agreed that the time was appropriate for accelerating 
the normalization of relations. To this end, they undertook to broaden 


their contacts in all fields. They agreed on a complete pose of 
expanding trade as well as scientific, cultural and other exchanges. 


To facilitate this process and to improve communications, it was 
agreed that in the near future each side will establish a liaison office in 
the capital of the other. Details will be worked out through existing 
channels. 

At a press briefing on February 22, 1973,2 Dr. Henry A. Kissinger, 
Special Assistant to the President, said that the liaison offices “would 
handle trade as well as all other matters except the strictly formal diplo- 
matic aspects of the relationship.” But the offices would, he stated, “cover 
the whole gamut of relationships.” The formal title of the head of the 
American liaison office in Peking would be “Chief of the Liaison Office.” 
He added that “we are not giving any formal diplomatic ranks on either 
side.” Dr. Kissinger stated that the liaison office “is of course not a formal 
diplomatic office.” However, “the people in the liaison offices will have 
diplomatic privileges and will have an opportunity to communicate with 
their home government in code.” 

The liaison offices are the first representation of any kind exchanged by 
the United States and the People’s Republic of China since the defeat of 
the Nationalist regime in 1949. 


Official Communication (7 Whiteman’s Digest, Ch. XVII, §§18-24) 


The Nigerian Ministry of External Affairs delivered notes dated January 
3, 19732 to the heads of diplomatic and consular missions accredited to 


1 For the full text of the Communiqué, see White House Press Release, Feb. 22, 
1973; 12 ILM 431 (1973). 

2 A separate White House Press Release of Feb. 22, 1973 gives the transcript of 
the press conference held by Dr. Kissinger. See also 68 Derr. Srare Buty. 313-20 
(1973). 

1 Nigerian note no. 5/73, Jan. 3, 1973 to the American Embassy, Lagos, Nigeria. 
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Nigeria, informing them that in order to combat trafficking in Nigerian 
currency, for a period of six weeks beginning January 1, 1973, “all persons 
and goods, without exception, entering the Federal Republic of Nigeria 
by air, land or sea shall be carefully searched by the customs authorities 
with a view to ensuring that Nigerian currency is not imported into the 
country.” The notes stated further that “without prejudice to their im- 
munities and privileges, which the Federal Republic of Nigeria respect- 
fully upholds under the Vienna Convention on Diplomatic Relations, 1961,* 
as well as the Vienna Convention on Consular Relations, 1963,8 the Ministry 
wishes to confirm that no packages or artieles consigned to any person, 
diplomatic agent, diplomatic or consular mission, organization or in- 
stitution may be immune from search.” 

The American Embassy at Lagos, Nigeria, in a note dated January 19. 
1973 protested in relevant part as follows: * 


While understanding the problems facing the Nigerian authorities 
in the present situation and wishing them success in their efforts to 
prevent currency smuggling, the Embassy must express its deep con- 
cern at the measures stipulated in the Ministry’s communication, which 
might be taken to impugn the integrity not only of diplomatic and 
consular missions but also of governments. 


In particular, the Embassy invites the attention of the Ministry to 
the gravity of the measures relating to official correspondence and 
diplomatic pouches, which conflict with customary international law 
and international agreements to which the Federal Republic of 
Nigeria is a party. International law governing diplomatic relations 
prohibits any interference with official correspondence and diplomatic 
pouches, whether sent to or from a foreign ministry or between its 
missions. Nigeria is a party to the Vienna Convention on Diplomatic 
Relations which provides in part in Article 27: 


“(1) The receiving State shall permit and protect free communica- 
tion on the part of the Mission for all official purposes . . . (2) 
The official correspondence of the mission shall be inviolable. 
Official correspondence means all correspondence relating to the 
Mission and its functions. (3) The diplomatic bag shall not be 
opened or detained.” 


The Embassy further invites the attention of the Ministry to the 
fact that, as regards consular communications, international law does 
not permit the receiving State to detain any pouch, nor to request the 
opening of any pouch unless its authorities have serious reason to 
believe that a particular pouch contains something other than cor- 
respondence, documents or articles exclusively for official use, and 
then only with the consent of the sending State, failing which the 
pouch is to be returned to its place of origin (Article 35 of the Vienna 
Convention on Consular Relations, 1963). 


2 TIAS 7502; 500 UNTS 95; 55 AJIL 1084 (1961). 

8 TIAS 6820; 21 UST 77; 598 UNTS 261; 57 AJIL 993 (1963). 

4 American Embassy (Lagos), note no. 37, Jan. 19, 1973. During a period of cur- 
rency exchange from Jan. 27 through Feb. 8, 1973, the Government of Uganda ordered 
the inspection of all incoming mail, including diplomatic mail. The American Embassy 
protested in terms similar to the note to the Nigerian Government. American 
Embassy (Kampala), note no. 14, Jan. 29, 1973. 
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In addition, the bilateral consular convention between the United 
States Government and the Federal Military Government (taken 
over from the United States-United Kingdom convention)’ provides in 
Article 10(3): 


“The official consular correspondence referred to in the preceding 
paragraph shall be inviolable and the authorities of the territory 
shall not examine or detain it. Sealed consular pouches, bags and 
other containers shall be inviolable when they contain nothing 
but official communications and are so certified by a responsible 
office of the sending state.” 


In light of the above, the Embassy on the instructions of its Govern- 
ment has the honor to inform the Ministry that it is unable to acquiesce 
in the opening and inspection of official correspondence and diplomatic 
or consular pouches, as these measures are contrary to international 
law. The Embassy feels confident, bearing in mind the respect main- 
fested by the Federal Republic of Nigeria for the rule of law and the 
furtherance of relations between states, that the Federal Military 
Government will avoid interference with the principle of free official 
communication on the part of diplomatic and consular missions. 


PASSPORTS 


Restrictions on Travel to Specified Countries (8 Whiteman’s Digest, Ch. 
XXII, §12) 


The Department of State filed Public Notices, effective March 23, 1973, 
continuing travel restrictions into or through Cuba, North Korea, and North 
Vietnam? The notices were issued pursuant to Executive Order 11295 ? 
and in accordance with 22 Code of Federal Regulations, Section 51.72(c).° 
Under the notices, U.S. passports are not valid for travel into or through 
Cuba, North Korea, and North Vietnam until September 25, 1973, unless ex- 
tended or sooner revoked by public notice, or unless specifically validated 
for such travel under the authority of the Secretary of State. The Depart- 
ment of State’s reasons for such restrictions, as given in the notices, are as 
follows: 


Cuba (Public Notice 382) 


... To permit unrestricted travel would be incompatible with the 
resolutions adopted at the Ninth Meeting of Consultation of Ministers of 


5 TIAS 2494; 3 UST 3426; 165 UNTS 121, entered into force Sept. 7, 1952. 

138 Fed. Reg. 7588-89 (1973). 

2 Executive Order 11295, issued by President Lyndon B. Johnson on Aug. 5, 1966, 
in part delegates authority to the Secretary of State to designate and prescribe for 
and on behalf of the United States rules governing the granting, issuing, and verifying 
of passports. 3 CFR 570-71 (Supp. 1966-1970). 

8 Section 51.72 of Title 22 of the Code of Federal Regulations, which includes 
provisions for restrictions on travel to specified countries, invalidates passports for travel 
into or through countries or areas upon determination by the Secretary of State that a 
country or area is at war with the United States, or armed hostilities are in progress 
therein, or “travel must be restricted in the national interest because such travel would 
seriously impair the conduct of U.S. foreign affairs.” (Dept. Reg. 108583, 33 Fed. 
Reg. 5681 (1968).) 


1973] CONTEMPORARY PRACTICE OF THE UNITED STATES 539 


Foreign Affairs of the Organization of American States, of which the 
United States is a member. At this meeting, held in Washington from 
July 21 to 26, 1964, it was resolved that the governments of the 
American States not maintain diplomatic, consular, trade, or shipping 
relations with Cuba under its present government. This resolution 
was reaffirmed in the Twelfth Meeting of Ministers of Foreign Affairs 
of the OAS held in September 1967, which adopted resolutions calling 
upon Member States to apply strictly the recommendations pertaining 
to the movement of funds and arms from Cuba to other American 
nations. Among other things, this policy of isolating Cuba was in- 
tended to minimize the capability of the Castro government to carry 
out its openly proclaimed programs of subversive activities in the 
Hemisphere. 


North Korea (Public Notice 383) 


. .. In view of the continued hostility of the North Korean regime 
toward the United States, the unsettled situation along the Military 
Demarcation Line, and the special position of the Government of 
the Republic of Korea which is recognized by the U.S. as well as by 
U.N. resolution as the only lawful government in Korea, the Depart- 
ment of State believes that wholly unrestricted travel by American 
citizens to North Korea would seriously impair the conduct of U.S. 
foreign affairs. 


North Vietnam (Public Notice 384) 


... In the aftermath of the signing on January 27, 1973, of the Agree- 
ment on Ending the War and Restoring Peace in Vietnam,‘ tensions 
continue to be high and conditions unsettled in the Indo-China area. 
The Peace Agreement envisages that the implementation of the Agree- 
ment will create conditions for establishing a new, equal and mutually 
beneficial relationship between the United States and North Vietnam. 
However, the development of such a new relationship is still in its 
earliest stages. In these circumstances the Department of State believes 
that unrestricted travel by American citizens to North Vietnam would 
seriously impair the conduct of U.S. foreign affairs. 


ALIENS 
Immigration (8 Whiteman’s Digest, Ch. XXIII, §§15-16) 


On February 12, 1973, the Department of State established guidelines on 
the amount and nature of capital an alien must invest in a commercial or 
agricultural enterprise in order not to be considered within the purview of 
section 212(a)(14) of the Immigration and Nationality Act as amended. 
Section 212(a)(14) excludes from admission into the United States aliens 
seeking to enter for the purpose of performing skilled or unskilled Jabor 
unless the Secretary of Labor has determined and certified to the Secretary 
of State and to the Attorney General that certain specified conditions have 
been met concerning sufficiency of such workers in the United States and 


4 TIAS 7542; 67 AJIL 389 (1973); 12 ILM 62 (1973). 
166 Stat. 163, as amended; 75 Stat. 527; 79 Stat. 911; 8 U.S.C. $1101. 


540 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


the effect upon wages and working conditions of workers in the United 
States similarly employed. 

Subdivision (ii)(d) of subparagraph (14) of §42.91(a) of the Code of 
Federal Regulations was amended, as of February 12, 1973, to read as 
follows: 


Aliens ineligible to receive visas. 
a) 2 eo 
14) a. E 
ii) The following persons are not considered to be within the 
purview of section 212(a)(14) and do not require a labor certifica- 
tion: * * ® 
(a) An alien who establishes by documentary evidence that he is 
seeking to enter the United States for the purpose of engaging in a 
commercial or agricultural enterprise in which he has invested, or is 
actively in the process of investing, capital totaling at least $10,000, and 
who establishes that he has had at least 1 year’s experience or training 
qualifying him to engage in such enterprise; * ° ° 2? 


NEUTRALITY 


Belligerent Material in Neutral Territory (11 Whiteman’s Digest, Ch. 
XXXIII, §32) 


On February 5, 1973, John F. King, Deputy Director of the Office of 
Press Relations of the Department of State, was asked at a news briefing 
whether, in the Department’s view, the United States was permitted to con- 
tinue military aid to Laos and Cambodia under Article 20 of the Agree- 
ment on Ending the War and Restoring Peace in Viet-Nam.* Article 20 
is as follows: 


(a) The parties participating in the Paris Conference on Vietnam 
shall strictly respect the 1954 Geneva Agreements on Cambodia and 
the 1962 Geneva Agreements on Laos, which recognized the Cam- 
bodian and the Lao peoples’ fundamental national rights, i.e., the 
independence, sovereignty, unity, and territorial integrity of these 
Pe The parties shall respect the neutrality of Cambodia and 

aos. 


The parties participating in the Paris Conference on. Vietnam under- 
take to refrain from using the territory of Cambodia and the territory 
of Laos to encroach on the sovereignty and security of one another 
and of other countries. 


(b) Foreign countries shall put an end to all military activities in 
Cambodia and Laos, totally withdraw from and refrain from re- 
introducing into these two countries troops, military advisers and mili- 
tary personnel, armaments, munitions and war material. 


(c) The internal affairs of Cambodia and Laos shall be settled by 
the people of each of these countries without foreign interference. 


(d) The problems existing between the Indochinese countries shall 
be settled by the Indochinese parties on the basis of respect for each 


238 Fed. Reg. 1389 (1973). 
1 TIAS 7542; 67 AJIL 396 (1973); 12 ILM 58 (1973); entered into force Jan. 27, 
1973. 
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others independence, sovereignty, and territorial integrity, and non- 
interference in each other’s internal affairs. 

Mr. King stated that Article 20(b) had to be “read in context with 20(a)” 
which, in requiring respect for the 1954 Geneva Agreements on Cambodia * 
and the 1962 Geneva Agreements on Laos? “permitted the Governments 
of Cambodia and Laos to receive arms and military equipment from any 
source, as required for their self-defense.” Mr. King also stated that in 
the negotiation of the language of Article 20, “there was no disagreement 
between the United States and the North Vietnamese on the meaning of 
this provision, such meaning as I have just given you... .”* 

Subsequently, Secretary of State William P. Rogers, appearing before 
the Committee on Foreign Affairs of the House of Representatives on 
February 8, 1973, was asked by Representative Clement J. Zablocki of 
Wisconsin “. . . on what basis would the United States be giving military 
assistance to Cambodia without violating Article 20?” Secretary Rogers 
replied: “It is understood by all the parties to the Agreement that until 
there is a cease-fire and an agreement in Laos and Cambodia that we will 
continue to provide military assistance to both those nations. There is no 
misunderstanding on that.” 

Deputy Legal Adviser George H. Aldrich, in a statement to the Com- 
mittee on the same day, described Article 20 as follows: 


That article sets forth certain principles, most importantly respect 
for the 1954 agreement in Cambodia and the 1962 agreement in Laos 
and the withdrawal of foreign forces from those countries. These 
principles the parties to the Viet-Nam Agreement undertake to try to 
see are included in the cease-fire agreements to be developed in those 
two countries. 


The timing of the obligations in Article 20, however, is deliberately 
left unspecified and these obligations do not take effect until agreed 
upon by the Laotian and Cambodian parties. Thus, the withdrawal 
of foreign forces from Laos and Cambodia and the cessation of bomb- 
ing in those countries, are objectives, not present obligations. We 
hope and expect they will soon be transmuted into legal obligations 
which will then bring peace to all of Indochina. 


INTERNATIONAL ORGANIZATIONS 
Representation (13 Whiteman’s Digest, Ch. XXXVIII, §14) 


Secretary of State William P. Rogers was asked at a press conference 
held in Paris on March 2, 1973, following the International Conference on 
Vietnam, whether the United States had “objections to, or would . . . place 
obstacles in the way of, opening up an observer office of the PRG [the 
Provisional Revolutionary Government of the Republic of South Vietnam] 
at the United Nations.” Secretary Rogers replied as follows: 


21 AMERICAN Forren Poricy 1950-1955 at 767; entered into force July 21, 1954. 

8 TIAS 5410; 14 UST 1104; entered into force July 23, 1962. 

4 Dept. of State Transcript of Press, Radio, and Television News Briefing, DPC 24, 
Feb, 5, 1973, at 7~8 and B-1. 
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That is a matter for the United Nations to decide. I noticed that the 
Secretary-General said that it was something he wanted to study. I 
think that when he studies it, he will decide that it is not a proper 
course. Certainly based on past precedents, there would be no 
justification for coming to that conclusion. 


In response to a further question on the matter, Secretary Rogers said, 
in relevant part: 


... If every time a political party, an ordinary political party, labels 
itself a government—in this case they label themselves provisional— 
and can then take on some status at the United Nations, there will be 
no end of it. And I don’t think he [Secretary-General Kurt Waldheim] 
wants to engage in that. Past practice and precedents clearly indicate 
that this should not be done. Normally it required admission to some 
of the specialized agencies before such a course can even be considered. 
But that does not exist in this case. 


Financing of Organizations (13 Whiteman’s Digest, Ch. XXXVIII, §16) 


The Assembly of the International Civil Aviation Organization (ICAO) 
at its nineteenth extraordinary session voted on March 2, 1973 to accept 
a U.S. proposal establishing a 25 percent maximum assessment for ICAO 
expenses. The final vote on the resolution as a whole was 62-20-24. The 
resolution provides that the 25 percent ceiling is to be implemented as 
soon as practicable utilizing (1) the percentage assessments of any new 
contracting states and (2) the regular triennial increases in the assessments 
of contracting states resulting from increases in their national incomes 
and/or their civil aviation capacities. The resolution also specifies that 
the assessment levels of other contracting states will not be increased as a 
result of the lowered ceiling 

In a working paper presented to ICAO on February 9, 1973, the U.S. 
position was stated, in part, as follows: 


Capacity to pay and civil aviation capacities are valid general guides 
to assessments. The United States believes, however, that it is polit- 
ically inadvisable for an international organization composed of 
sovereign and juridically equal States to have important disparities in 
assessment rates. For reasons of both principle and practicability, 
no one country should be assessed a disproportionate share of the 
expenses of an organization approaching universality in which each 
member, large or small, has but one vote. 


This consideration has been generally acknowledged within the 
United Nations system of organizations. It has been the consistent 
position of the United States. The position that there should be a 
ceiling of 25 percent on the assessed contribution of any one State in 
contributions to the ordinary expenses of the United Nations was 
emphasized by the United States Representative in 1946 when the 
initial scale of assessments was developed for the United Nations. The 
United States agreed then to depart from this basic principle only as 
a temporary measure which recognized the abnormal international 
economic situation which prevailed at that time. In the years since, 


1 Dept. of State Press Release, No. 54, March 5, 1973, at 3—4. 
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however, this basic principle has become established. In 1957 the 
United Nations General Assembly decided that in principle the maxi- 
mum contribution of any one Member State to the ordinary expenses 
of the United Nations should not exceed 30 percent of the total, and 
on December 13, 1972, the General Assembly decided (A/RES 2961 B) 
that as a matter of principle the maximum shall not exceed 25 percent. 


The history in ICAO has been different, and until the 1950’s the 
expenses of the Organization were borne with much less disparity 
than was the case in the United Nations. Not until 1953 did ICAO 
develop a scale of assessments in which a single member was expected 
to pay more than 25 percent of the assessed contributions. The dis- 
parity in assessments increased progressively thereafter until 1957-1958, 
when one State was called upon to pay one-third of the assessed 
contribution. In three stages since then the ceiling on maximum 
contributions has been partially lowered to its present level of 28.75 
percent. 


The United States feels that the principle that no single State 
should be the contributor of a disproportionate share of an organiza- 
tion’s ordinary expenses has not been adequately realized in ICAO. 
The position of the United States is that the maximum contributions 
of any one Contracting State in ICAO should not, as a matter of 
principle, exceed 25 percent. The recent action by the United Nations 
General Assembly represents, in our view, an important acceptance 
of this principle in the main United Nations body. In adopting the 
principle the United Nations General Assembly provided that the 
percentage contribution of Member States shall not in any case in the 
United Nations, or in the Specialized Agencies, be increased as a 
consequence. The United States believes that principle can be im- 
plemented in ICAO in a manner consistent with this provision. 


TREATIES 
Acceptance or Approval (14 Whiteman’s Digest, Ch. XLII, §12) 


The United States, a party to the Single Convention on Narcotic Drugs, 
1961: lists 95 parties to the Convention, while the United Nations, the 
depositary for the Convention, lists only 87 parties. In a memorandum of 
February 23, 1973, Mr. Charles I. Bevans, Assistant Legal Adviser for 
Treaty Affairs in the Department of State, explained the matter as follows: 


As a party to the Convention we consider it appropriate to include 
among the parties all new States that have made a general declaration 
that they will continue to apply treaties that were entered into on 
their behalf or applied to them by the parent State prior to indepen- 


1 ICAO Doc. A19-WP/3, Feb. 9, 1973. The full text of the resolution may be 
found at Annex 1 to Doc. A19-WP/3. ICAO also adopted, by a vote of 96-0-8, with 
the United States voting in favor, a resolution to lower the minimum assessment on 
members from .10 percent to .06 percent, and adopted by consensus another resolu- 
tion to have the ICAO Council study the incorporation in the scale of assessments of 
a new principle to provide reduced contributions for countries above the minimum 
rate but with low per capita incomes. See ICAO Docs. A19-WP/8, Feb. 28, 1973; 
A19-WP/9, March 1, 1973; A19-Decisions/7, March 2, 1973. 

1 TIAS 6298; 18 UST 1407; 520 UNTS 204; entered into force for the United States 
June 24, 1967. 
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dence. It is on this basis that we include among the parties Barbados, 
Botswana, Gambia, Guyana, Lesotho, Nauru, Swaziland and Tonga. 
Our listing of such States as parties is an indication that the United 
States Government accepts their proposed treaty relations under the 
Convention. In our Treaties in Force we set forth in each instance 
the general declaration upon which we rely where we include such a 
State among the parties. 


The United Nations, which is the depositary for the Single Con- 
vention, lists as parties only those States which have deposited in- 
struments of ratification or accession or have given specific notification 
to the depositary that they continue to be bound by the Convention. 
The United Nations, as in the case of other depositaries, does not list 
as parties those new States that have made only a general declaration 
regarding the continuation of treaty obligations by succession. 


Executive Agreements (14 Whiteman’s Digest, Ch. XLII, §§22-25) 


On August 22, 1972, the President approved S.596* requiring that inter- 
national agreements other than treaties, thereafter entered into by the 
United States, be transmitted to the Congress within sixty days after the 
execution thereof. In letters of December 4, 1972 and January 15, 1973, 
Mr. Carl Marcy, Chief of Staff of the Committee on Foreign Relations 
of the U.S. Senate, requested from the Office of the Legal Adviser of the 
Department of State a written statement defining executive agreements, 
listing specifically the kinds of agreements to be submitted, and stating 
whether there are any categories of agreements that the Department 
believes are not covered by Public Law 92-403 (known as the Case Act). 

Mr. Charles N. Brower, Acting Legal Adviser, in a letter to Mr. Marcy 
dated January 26, 1973 replied in relevant part as follows: 


The expression “executive agreement” is understood by the De- 
partment of State to include any international agreement brought into 
force with respect to the United States without the advice and consent 
of the Senate under the provisions of clause 2 of Section 2, Article IT 
of the Constitution of the United States. The words “all international 
agreements other than treaties to which the United States is a party” 
in the act of September 23, 1950 (§2, 64 Stat. 980; 1 U.S.C. 112a) and 
the words “any international agreement, other than a treaty, to which 
the United States is a party” in the Case Act (86 Stat. 619; 1 U.S.C. 
112b) are considered as including all international agreements covered 
by the expression “executive agreemnt.” 


Accordingly, the Department of State considers the Case Act as 
covering “all international agreements other than treaties” specified in 
the act of September 23, 1950 and required by that act to be published 
in the new compilation entitled “Treaties and Other International 
Agreements of the United States” (UST), plus comparable agreements 
that are classified in the interest of national security and not published 
in that compilation. ... 


To list specifically all the kinds of international agreements that will 
be submitted under the Case Act would require a tabulation of every 
kind of agreement published in “United States Treaties and Other 


1 Pub. L. 92-403; 86 Stat. 619; 1 U.S.C. 112b; 11 ILM 1117 (1972), 
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International Agreements,” plus the kinds of classified agreements 
that are being concluded. Any such list could only be considered as 
giving examples and not as all inclusive. The specific listing could 
not, for example, include international agreements of an entirely new 
kind that are concluded to meet circumstances that cannot be envisaged 
at the present time. The Department considers that the Case Act is 
intended to include every international agreement, other than a 
treaty, brought into force with respect to the United States after 
August 22, 1972, regardless of its form, name or designation, or subject 
matter.” 


INTERNATIONAL TRADE 


Inter-Governmental Commodity Agreements (14 Whiteman’s Digest, Ch. 
XLIII, §10) 


When the period for signature of the 1972 International Cocoa Agreement 
closed on January 15, 1973, 41 countries and the European Community had 
signed the Agreement. The United States, however, had not signed. The 
Agreement was opened for signature at United Nations Headquarters on 
November 15, 1972. 

In a letter dated March 6, 1973 to Senator Fulbright, Chairman of the 
Senate Committee on Foreign Relations, Marshall Wright, Acting As- 
sistant Secretary of State for Congressional Relations, set forth the reasons 
why the United States did not sign the Agreement. The following are 
excerpts from his letter: 


The Agreement is intended to try to stabilize cocoa prices within 
a range of 23-32 U.S. cents per pound (current price is about 35 cents). 
The mechanism to accomplish this combines a system of export quotas 
which are reduced as prices fall, and a buffer stock, which absorbs 
cocoa which cannot be exported within quotas. The export quotas are 
nominally suspended when prices are above 29 cents per pound and 
the buffer stock begins to sell at 31 or 32 cents to defend the “maxi- 
mum” price. ... 


In our consideration of whether the United States should sign the 
Agreement, we had in mind the great interest of the cocoa producing 
countries, particularly those in West Africa, in finding acceptable 
measures to stabilize prices. We were, on the other hand, concerned 
with the workability of the Agreement itself and the effect U.S. member- 
ship might have on the domestic chocolate industry and final consumers. 


In the latter respect, the Agreement concluded at Geneva is 
deficient in many of its most basic provisions. The U.S. has for 
many years maintained that quotas should apply on sales, rather than 
on exports as was decided. Since cocoa is normally exported some 3 
to 18 months after its sale, sales quotas would have a more direct effect 
on prices and would not prejudice the operation of the established 
cocoa futures market. We also strongly urged that all quotas and 
restraints should be suspended when prices are above an agreed upon 
level. In the 1967 draft, it had been agreed that this price should be 
24.5 cents per pound. The Agreement calls for nominal suspension 
of quotas at 29 cents, although ceilings would remain on shipments in 


* Dept, of State File No. POL 4. 
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the first six and nine months of the year irrespective of price levels. 
We believe that this key quota suspension level is above the price 
trend of the last 10-15 years, and may operate as a stimulus to over- 
production of cocoa. There are no effective production controls to 
avoid this, nor is there effective protection for consumers when cocoa 
is in short supply. 


The voting arrangements in the Cocoa Council are unsatisfactory, 
since the U.S. could have protected its important interests only with 
considerable support from other importing members. There is little 
reason to believe that such support would have been forthcoming on 
economic issues of importance to us, such as raising the price level. In 
contrast to our voting position had we joined, the European Community 
will control an absolute majority of consumer votes. 


If the Agreement enters into force, its operation will be difficult and 
contentious because of the many articles which are not clearly drafted 
or contain ambiguities. There are already conflicting interpretations of 
significant elements of the Agreement among the participants in the 
negotiations. 


Taken as a whole, the Agreement may be properly viewed as an 
instrument to raise prices artificially above the long-term market 
trend rather than a price stabilization arrangement. We therefore 
did not consider that we could make a reasonable economic case for 
the Agreement or demonstrate that it contained adequate protection 
for consumers. In the circumstances, it did not appear that we could 
obtain the political support for the Agreement necessary to assure 
ratification. 


Although we did not sign, we do intend to cooperate informally with 
the International Cocoa Organization when the Agreement enters into 
force. This cooperation will largely be in the form of supplying statis- 
tical data on U.S. cocoa trade, and will, in any event, be limited to 
those areas where special legislative authority is not required. 


1 Dept. of State File No. INCO-COCOA 4; see also Memorandum dated March 19, 
1973, to the Legal Adviser of the Department of State from Julius L. Katz, Deputy 
Assistant Secretary of State, Bureau of Economic and Business Affairs. The text of 
the Intemational Cocoa Agreement, 1972, may be found in UN Doc. TD/COCOA.3/8, 
Oct, 24, 1972. 
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Treaties—United Nations Charter—embargo on trade with Southern Rho- 
desia—political question 


Diccs v. SHuirz. 470 F.2d 461. 
U.S. Court of Appeals, District of Columbia Circuit. October 31, 1972. 


Plaintiffs sought declaratory and injunctive relief against the importation 
of metallurgical chromite into the United States from Southern Rhodesia in 
violation of Security Council Resolution 232 (1966)? which established an 
embargo on trade between UN members and that country. Plaintiffs in- 
cluded inter alia two nationals of Southern Rhodesia who had allegedly 
been barred from returning there, five U.S. nationals who had allegedly 
been barred from entering Southern Rhodesia, a missionary organization 
whose members had allegedly been deported from that country, and a 
writer who claimed that one of his books had been banned from sale there. 
They contended that their interest in the success of the embargo had 
been adversely affected when the Office of Foreign Assets Control, acting 
in pursuance of the Byrd Amendment to the Strategic and Critical Materials 
Stock Piling Act of 1971,? issued a General License to one of the defendants, 
Union Carbide, permitting it to import this material from Southern Rho- 
desia. Plaintiffs and defendants moved for summary judgment; defendants 
also moved to dismiss for failure to state a claim on which relief could 
be granted. The District Court found for defendants on the grounds of 
plaintiffs’ lack of standing and the nonjusticiability of the issues raised. 
On appeal, the District Court’s decision was affirmed. 

At the outset, Circuit Judge McGowan was satisfied that at least some of 
the appellants had standing to maintain this action. The court did not 
find any merit, however, in appellant’s contention that in adopting the 
Byrd Amendment, Congress gave the President the options of banning the 
importation of strategic and critical products from Southern Rhodesia and 
also from Communist nations or of declassifying such materials and that 
by either action, the President could have avoided the resumption of trade 
with Southern Rhodesia, which constituted a violation of Article 25 of 


1 Dec. 16, 1966, UN Doc, S/RES/232; reaffirmed by Security Council Res. 253, May 
29, 1968. 

2“Sec. 10, Notwithstanding any other provision of law ... the President may not 
prohibit or regulate the importation into the United States of any material determined 
to be strategic and critical pursuant to the provisions of this Act, if such material is the 
product of any foreign country or area not listed as a Communist-dominated country 
or area... for so long as the importation into the United States of material of that kind 
which is the product of such Communist-dominated countries or areas is not prohibited 
by any provision of law.” 50 U.S.C. §98-98h-1. Quoted by court. (Footnotes by 
court omitted.) 
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the UN Charter. The court said: 


But these alternatives raise questions of foreign policy and national 
defense as sensitive as those involved in the decision to honor or 
abrogate our treaty obligations. To attempt to decide whether the 
President chose properly among the three alternatives confronting him 
“would be, not to decide a judicial controversy, but to assume a position 
of authority over the governmental acts of another and coequal depart- 
ment, an authority which plainly we do not possess.” Frothingham 
v. Mellon, 262 U.S. 447, 489, 43 S.Ct. 597, 601, 67 L.Ed. 1078 (1923). 


We think that there can be no blinking the purpose and effect of the 
Byrd Amendment. It was to detach this country from the U.N. boycott 
of Southern Rhodesia in blatant disregard of our treaty undertakings. 
The legislative record shows that no member of Congress voting on 
the measure was under any doubt about what was involved then; 
and no amount of statutory interpretation now can make the Byrd 
Amendment other than what it was as presented to the Congress, 
namely a measure which would make—and was intended to make—the 
United States a certain treaty violator. The so-called options given to 
the President are, in reality, not options at all. In any event, they are 
in neither case alternatives which are appropriately to be forced upon 
him by a court. 


Under our constitutional scheme, Congress can denounce treaties if it 
sees fit to do so, and there is nothing the other branches of government 
can do about it. We consider that this is precisely what Congress has 
done in this case; and therefore the District Court was correct to the 
extent that it found the complaint to state no tenable claim in law.® 


Extradition—definition of offense—double criminality—convention with 
Canada, 1925 


In re EpMonnson. 352 F.Supp. 22. 
U.S. District Court, D. Minn., December 15, 1972. 


Canada requested the extradition of respondents, who were escaped 
convicts. It was shown that respondents had been convicted on charges 
of importation of marijuana in violation of the Canadian Narcotics Con- 
trol Act.* Respondents contended that the extradition request was de- 
fective in that they were there charged with traffic in narcotics whereas 
they had been convicted of unlawful importation. They also raised the 
point that convicted offenders could not be extradited. Finally, they con- 
tended that, as the term “narcotics” did not comprehend marijuana, the 
offense of which they had been convicted was not an extraditable offense. 
The District Court ordered the extradition of respondents. 

With regard to respondents’ first contention, Judge Neville observed 
that there was no essential difference between “traffic in narcotics,” as 
used in Article 1(17) of the 1925 Convention on Extradition on Account of 
Crimes or Offenses against Narcotic Laws with Canada,? and the “im- 


8 470 F.2d 461, 466-67. 1 R.S.C. 1970, c. N-1 (cited by court). 
2 44 Stat. 2100; 43 LNTS 233. 
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portation” of narcotics. The court pointed out that the standards observed 
in a criminal proceeding do not apply in an extradition proceeding, adding 
that it has long been settled doctrine that “extradition treaties are to be 
liberally construed.” The Canadian law included both trafficking and 
importation and provided the same maximum penalty for each. As for 
respondents’ argument that convicted persons could not be extradited, the 
court dismissed it as without merit. With regard to respondents’ argu- 
ment that marijuana was not a narcotic within the terms of the Treaty, 
Judge Neville said: 


A cursory review of the statutes reveals that in both jurisdictions con- 
cerned, the possession and distribution of either marijuana or narcotics 
in the United States or any narcotic in Canada all involve criminal 
penalties. Regardless of distinctions in degree, the same conduct in 
both countries is subject to criminal penalty. Much has been learned 
since 1925 concerning marijuana but it is not an unwarranted con- 
clusion to hold it to be encompassed in the broad sense in the language 
of the 1925 convention.* 


Aircraft hijacking—definition of hijacking—-Warsaw Convention, 1929-— 
Montreal (IATA) Agreement, 1966—definition of personal injuries— 
interpretation of treaties 


HusserL v. Swiss Am TRANsport Company, Lip. 35] F.Supp. 702. 
U.S. District Court, S.D.N.Y., November 3, 1972. 


Plaintiff sought $75,000 damages for bodily injury and mental anguish 
which she allegedly sustained as a result of her detention on board de- 
fendant’s aircraft which had been hijacked to the Jordanian desert in 
September 1970. She argued that defendant had violated its contract to 
bring her safely to New York, that her injuries resulted from defendant’s 
neglect, and that her claim arose under the 1929 Warsaw Convention as 
modified by the 1966 Montreal (IATA) Agreement.t. Defendant, moving 
to dismiss for failure to state a claim upon which relief might be granted 
and for summary judgment, replied that the carrier’s liability under the 
Convention and the Agreement arose only when an accident had occurred 
in international transportation, that a hijacking was not an “accident” 
within the terms of the Convention, and that, as plaintiffs alleged injuries 
did not result from an accident, there was no basis for the claim. The 
District Court denied defendant’s motion. 

Judge Tyler observed that the principal question was whether the Con- 
vention and the Agreement were applicable in the context of aircraft hi- 
jacking. Although hijacking was not discussed at the conference which 
resulted in the Montreal Agreement, it was stated there that saboteurs or 
persons claiming on their behalf could not recover under the absolute 


3 352 F.Supp. 22, 24, citing Valentine v. United States ex rel. Neidecker, 299 U.S. 5 
(1936) inter alia, 4352 F.Supp. 22, 26. 

1 Warsaw Convention, 49 Stat. 3000, 137 LNTS 11. Montreal (IATA) Agreement, 
in KREINDLER, Aviation Accwenr Law, §§12A,03~12A.07. 
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liability provision of the Agreement. On the basis of this view the court 
concluded that the victims of sabotage and, by analogy, of hijacking could 
recover from the carrier. Although the Montreal Agreement is not a 
“treaty” in American constitutional practice, in interpreting the Warsaw 
Convention, the Agreement, incorporating the subsequent practice of the 
parties, must be construed as an essential modification of the Convention 
The court said: 


Hence, it is ruled that a hijacking is within the ambit of the term 
“accident,” and sufficient to raise the presumption of liability under 
the Warsaw Convention as modified.” 

With regard to the definition of the injuries allegedly sustained by plain- 
tiff, Judge Tyler pointed out that while that issue was not before the court, 
he was of the opinion that mental anguish and suffering are not compre- 
hended within the expression, “wounding . . . or any other bodily injury,” 
used in Article 17 of the Convention. On the other hand, the fact that the 
passenger ticket referred to a carrier’s limited liability for “personal in- 
jury,” raised the question whether the ticket gave adequate notice of such 
limitation.’ 


Aircraft hijacking—Warsaw Convention, 1929—Montreal (IATA) Agree- 
ment, 1966—definition of personal injuries—interpretation of treaties 


Herman v. Trans Woro AmLmes, Inc. 337 N.Y.S.2d 827. 
New York Supreme Court, Appellate Division, September 14, 1972. 


An action for damages was brought on behalf of plaintif, a minor, who 
complained that as a result of her detention on board defendant’s aircraft 
which had been hijacked to the Jordanian desert in September 1970, she 
had suffered such “personal injuries” as extreme fright, depression, and 
sleeplessness. According to Article 17 of the Warsaw Convention (49 
Stat. 3000, 137 LNTS 11), the carrier was liable for any “wounding... or 
any other bodily injury” sustained by a passenger. In granting plaintiffs 
motion for summary judgment on the issue of liability, the New York 
Supreme Court, Special Term, held that the terms “blessure” and “lésion,” 
used in the official French text of the Convention, could be interpreted 
so as to comprehend plaintiffs injuries, which were also included in the 
definition of personal injuries used in New York law. (See Battalla v. 
State of New York, 10 N.Y.S.2d 237 (1961).) The Appellate Division 
reversed this decision. 

The appellate court pointed out that the interpretation of the French 
text was a triable issue of fact and observed that Battalla had been decided 
long after the conclusion of the Convention. The court added that Article 
17 was not affected by the Montreal (IATA) Agreement of 1966. 


2351 F.Supp. 702, 707. 

8 Citing Lisi v. Alitalia-Linee Aeree Italiane, 370 F.2d 508 (2d Cir. 1966), aff’d 
by equally divided court, 390 U.S. 455 (1968), rehearing den., 391 U.S. 929 (1968); 
61 AJIL 812 (1967). 


1973] JUDICIAL DECISIONS 551 


In a dissenting memorandum, Acting Presiding Judge Hopkins argued 
that plaintiffs contention was consistent with common law definitions of 
the legal duties of common carriers toward passengers and that defendant 
was liable for plaintiffs personal injuries under Article 17 to the extent 
provided in the Montreal Agreement. 


International trade—Voluntary Restraint Arrangements on Steel—whether 
violation of Sherman Anti-Trust Act and Trade Expansion Act 


Consumers Union oF U.S., Inc. v. Rocers. 352 F.Supp. 1319. 
U.S. District Court, District of Columbia, January 8, 1973. 


Plaintiff sought injunctive and declaratory relief against the Voluntary 
Restraint Arrangements on Steel which had been concluded between 
certain Japanese, British, and Western European steel manufacturers and 
the U.S. Government for the purpose of reducing the amount of foreign 
steel imports into this country. It was argued on behalf of plaintiff that 
in making such arrangements, the Executive Branch had acted ultra vires 
in that Congress, having the Constitutional power to control foreign com- 
merce (Art. I(8)) had, by enacting the Sherman Anti-Trust Act and the 
Trade Expansion Act of 1962,} asserted exclusive control over this field, 
so that the President had no residual power which would enable him to 
make unilateral international agreements such as those which were the 
subject of this complaint. At the least, the President should have followed 
the procedures contemplated in the 1962 Act. Defendants replied that 
the scope of presidential authority over the conduct of foreign relations 
comprehended the power to exempt such special arrangements as, in his 
opinion, would benefit the country. Cross-motions for summary judgment 
were filed. The District Court denied these motions to the extent that they 
were inconsistent with its findings and denied injunctive relief. The court 
declared that the Executive could enter such trade arrangements as long 
as these were consistent with legislation regulating foreign commerce. 

In a memorandum opinion, Judge Gesell said: 

The Court declares that the Executive has no authority under the 
Constitution or acts of Congress to exempt the Voluntary Restraint 


Arrangements on Steel from the antitrust laws and that such arrange- 
ments are not exempt. 


The Court further declares that the Executive is not preempted and 
may enter into agreements or diplomatic arrangements with private 
foreign steel concerns so Jong as these undertakings do not violate 
legislation regulating foreign commerce, such as the Sherman Act, 
and that there is no requirement that all such undertakings be first 
processed under the Trade Expansion Act of 1962.? 


119 U.S.C. §§1801-1991 (1965) (cited by court). 
2 352 F.Supp. 1323. 
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The court concluded: 


The foreign companies who were apparently persuaded by the Sec- 
retary [of State] to enter into the steel arrangements proceeded on the 
stated assumption that the mutual agreements achieved were legal 
under American law and presumably immune from Sherman Act 
scrutiny. While official assurances to this effect may or may not have 
been given, there is no doubt that the companies proceeded in the 
belief the arrangements were legal under our law and the quiescence 
of all public authorities of the United States on this score was notable. 
Because of the Amended Complaint, the question of whether or not 
a violation of the Sherman Act is present is not before the Court to 
decide. However, it is apparent on this limited record that very serious 
qeustions can and should be raised as to the legality of the arrange- 
ments under the Act and that the undertakings of the foreign steel 
companies were made on a mistaken assumption which at least was 
encouraged, albeit in good faith, by the Secretary. 


The parties are urged to re-examine their positions and premises in 
the light of this memorandum and the declarations made.® 


War—constitutionality of presidential directive concerning military tactics 
and strategy—nonjusticiable political question 


DaCosta v. Lamp, 471 F.2d 1146. 
U.S. Court of Appeals, 2d Cir., January 17, 1973. 


Plaintiff, a Specialist Fourth Class in the United States Army stationed in 
Vietnam, challenged the lawfulness of the presidential directive of May 8, 
1972, ordering the mining of ports and harbors of North Vietnam and the 
continuation of air and naval attacks against military targets in that country. 
He contended that such orders could only be issued pursuant to congres- 
sional authorization. Plaintiff asked for a declaratory judgment and in- 
junctive relief. Defendants moved to dismiss for want of subject matter 
jurisdiction. The District Court denied plaintiffs request for relief. On 
appeal, the Court of Appeals remanded to the District Court with in- 
structions to dismiss the complaint on the ground that it presented a non- 
justiciable politica] question. 

Circuit Judge Kaufman said: 


The difficulty we face in attempting to decide this case is compounded 
by a lack of discoverable and manageable judicial standards. [District] 
Judge Dooling believed that the case could be resolved by simply in- 
quiring whether the actions taken by the President were a foreseeable 
part of the continued prosecution of the war. That test, it seems to us, 
is superficially appealing but overly simplistic. Judges, deficient in 
military knowledge, lacking vital information upon which to assess the 
nature of battlefield decisions, and sitting thousands of miles from the 
field of action, cannot reasonably or appropriately determine whether 
a specific military operation constitutes an “escalation” of the war or 
is merely a new tactical approach within a continuing strategic plan. 


The court concluded: 
8 Ibid., 1323-24. 1471 F.2d 1146, 1155. 
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Thus it is our judgment that this Court is without power to resolve the 
issue narrowly presented in this case. Having previously determined, 
in accordance with our duty, that the Vietnamese war has been con- 
stitutionally authorized by the mutual participation of Congress and 
the President, we must recognize that those two coordinate branches 
of government—the Executive by military action and the Congress, 
by not cutting off the appropriations that are the wherewithal for such 
action—have taken a position that is not within our power, even if it 
were our wish, to alter by judicial action.” 


Aliens—disposition of funds held for foreign heirs of decedent in United 
States—apparent victims of mass extermination of Jews in Poland in 
World War II 


In re EsTATE oF Tien. 340 N.Y.S.2d 249, 
Surrogate’s Court, Bronx County, N.Y., February 5, 1973. 


An application was made on behalf of two New York residents, surviving 
heirs of a New York decedent, for the withdrawal of certain funds deposited 
with the City Treasurer of New York in 1944 to be held for the benefit of 
two other heirs known to have been residing in Poland in 1939. It was 
shown that extensive efforts to trace the Polish heirs for thirty years had 
been unsuccessful. The court granted the application. 

Surrogate Gelfand said: 


The impact of the Nazi policies in relation to all persons of the Jewish 
faith has been well documented in numerous proceedings since World 
War II. The scope of the Nazi holocaust permits certain conclusions 
without direct evidence as to the fate of the two individuals involved. 
The circumstances constrain the court to take judicial notice of the 
tragic events resulting from the German invasion of Poland and the 
Nazi policy of mass extermination of all persons of the Jewish faith.? 


Aliens—employment discrimination—family residence abroad 


Guerra V. MANCHESTER TERMINAL Corr. 350 F.Supp. 529. 
U.S. District Court, S.D. Texas, November 6, 1972. 


Plaintiff sought injunctive relief under the 1866, 1870, and 1964 Civil 
Rights Acts,t charging that defendants, Manchester Terminal Corp. and 
Local 1581 of the International Longshoremen’s Association, had discrimi- 
nated against him in regard to employment preferences and family in- 
surance coverage because he was a Mexican national, although a registered 
alien, whose family lived in Mexico. It was shown that the union had 
voted to give an individual whose family lived abroad last preference on 
jobs, which included family insurance as a fringe benefit. The District 
Court granted plaintiff's request. 

District Judge Singleton pointed out that, as the record did not show that 
plaintiff had been discriminated against because of his nationality per se, 
relief was not available to him under the 1964 Act. A careful analysis of 


2 Ibid., 1157. 1340 N.Y.S.2d 249, 250. 
2 42 U.S.C.§$1981, 2000e ef seq. (cited by court). 
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the legislative history of the 1866 and 1870 Acts led the court to conclude 
that their provisions against discrimination extended to aliens and were 
properly invoked by plaintiff against discrimination by a private enter- 
prise or union on account of the foreign residence of his family. 


Jurisdiction—fraudulent transaction in United States in foreign securities 
not traded on American markets—Securities and Exchange Act—in 
personam jurisdiction over aliens abroad 


Leasco Data Processinc EQuieMENT Corp. v. MAXWELL. 468 F.2d 1326. 
U.S. Court of Appeals, 2d Cir., October 30, 1972. 


Leasco Data Processing Equipment Corp. (Leasco), an American cor- 
poration, brought an action for violation of §10(b) of the Securities and 
Exchange Act + and sought damages in the amount of $22,000,000, together 
with exemplary damages. Plaintiffs contended that defendants, mainly 
British nationals, misrepresenting the condition of Pergamon Press, Ltd., 
a British corporation controlled by one of the defendants, during complex 
negotiations with plaintiffs in the United States and the United Kingdom, 
induced plaintiffs to purchase Pergamon stock on the London Stock 
Exchange at prices in excess of its true value. Defendants argued that 
§10(b) did not apply to transactions in foreign securities which were not 
listed on an organized American market; however, even if §10(b) could 
be shown to apply in such circumstances, it would not apply here because 
the transaction occurred wholly outside the United States. Defendants 
also argued that §10(b) would not apply where the actual purchaser of 
the stock was Leasco International N.V. (Leasco N.V.), a Netherlands 
Antilles corporation but a wholly-owned subsidiary of Leasco. The Dis- 
trict Court dismissed the complaint against a nonresident defendant for 
lack of personal jurisdiction and issued interlocutory orders denying other 
defendants’ motions to dismiss for lack of subject matter jurisdiction and/or 
personal jurisdiction. On appeal, the Court of Appeals affirmed the lower 
court’s denial of the motions to dismiss for want of subject matter jurisdic- 
tion and of personal jurisdiction over one defendant, reversed the order 
denying a motion to dismiss for want of personal jurisdiction over a second 
defendant, and entered an order dismissing the complaint against a third 
defendant. 

Considering the issue of subject matter jurisdiction, Chief Judge Friendly 
found ample evidence of defendants’ misrepresentation of the stock trans- 
actions both in the United States and the United Kingdom. In his opinion, 
§10(b) reached defendants’ fraudulent activities in the United States de- 


1According to §10(b), it is unlawful for any person by the use of any means or 
instrumentality of interstate commerce or of the mails . 


To use or employ, in connection with the purchase or sale of any security registered 
on a national securities exchange or any security not so registered, any manipulative 
or deceptive device or contrivance in contravention of such rules and regulations 
as the Commission may prescribe as necessary or appropriate in the public interest 
or for the protection of investors. 


468 F.2d 1326, 1333 (quoted by court). 
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spite the fact that their objective, the sale of the stock, was accomplished 
in the United Kingdom. The court saw no reason to assume that the 
protection of §10(b) was limited to stock issued by American firms. The 
fact that the purchase of Pergamon stock was actually made by Leasco 
N.V. did not affect the above conclusion because Leasco N.V. was clearly 
a subsidiary of Leasco and defendants were fully aware of its relationship 
to Leasco, as was evident in their contract with Leasco. As for choice of 
law in regard to the issue of subject matter jurisdiction, the court said: 


[I]n the circumstances described in §17 of the Restatement of Forcign 
Relations Law, under which this case fits, the nation where the conduct 
has occurred has jurisdiction to displace foreign law and to direct its 
courts to apply its own.? 


Plaintiffs contended that §27 of the Securities and Exchange Act au- 
thorized the exercise of jurisdiction over a nonresident defendant. Chief 
Judge Friendly said: 


[A]lthough the section does not deal specifically with in personam 
jurisdiction, it is reasonable to infer that Congress meant to assert 
ersonal jurisdiction over foreigners not present in the United States 
ut, of course, not beyond the bounds permitted by the due process 
clause of the Fifth Amendment .. . 


The Supreme Court’s latest relevant expression on the subject is the 
statement in Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 
1240, 2 L.Ed.2d 1283 (1958), that where the defendant is not personally 
present and there is no other demonstrable basis for jurisdiction, it is 
“essential in each case that there be some act by which the defendant 
purposefully avails itself of the privilege of conducting activities within 
the forum State, thus invoking the benefits and protections of its laws.” 9 


Referring to §§27, 35-37, 47, and 50 of the Restatement (Second) of Con- 
flict of Laws, the court concluded with regard to this general issue: 


All this reflects the modern notions that where a defendant has acted 
within a state or sufficiently caused consequences there, he may fairly 
be subjected to its judicial jurisdiction even though he cannot be 
served with process in the state, and that the principal function of 
service of process is rather to give notice and opportunity to be heard, 
which can be done by appropriate methods of service outside the state. 
See McGee v. International Life Ins. Co., 355 U.S. 200, 78 S.Ct. 199, 
2 L.Ed.2d 223 (1957).* 


On the bases of these principles, the court found that the lower court 
should have granted defendant Chalmers, Impey & Co.’s motion to dismiss 
for lack of personal jurisdiction as its conduct did not meet the test of 
foreseeability inter alia set forth in §18 of the Restatement (Second) of 
Foreign Relations Law. On the other hand, the motions to dismiss for 
lack of personal jurisdiction made by defendants Fleming, Ltd. and Kerman 
were properly denied by the District Court. 


2 Ibid., 1339. 8 Ibid., 1340. 
4 Ibid., 1340-1341. 
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Defendants requested the Court of Appeals to issue a writ of mandamus 
compelling the District Court to rule on their motion to dismiss on the 
ground of forum non conveniens. Chief Judge Friendly observed that al- 
though the court had the authority to issue such an order, it was not 
warranted here as defendants could not show a sufficient degree of in- 
convenience. 


Aliens—permanent residents—tright to public employment 


MowaMen v. Parks. 352 F.Supp. 518. 
U.S. District Court, D. Mass., January 4, 1973. 


Plaintiff sought injunctive and declaratory relief against the enforce- 
ment of Ch. 3, §12, of the Boston Revised Ordinances of 1961 as amended 
by Ch. 5 of the Ordinances of 1969 which restricted employment in munici- 
pal government agencies, other than hospitals, to “citizens.” Plaintiff had 
applied for a position with the Boston Model Cities Administration Street 
Academy, a program for counseling Spanish-speaking youth about educa- 
tional and placement problems, Although otherwise qualified for the 
position, plaintiff was barred from employment because he was a resident 
alien holding a permanent visa. The District Court granted the relief 
requested. 

District Judge Tauro held that the ordinance in question was unconstitu- 
tional on two grounds. It discriminated against an individual because of 
his status as an alien, thereby violating the Equal Protection Clause of the 
Fourteenth Amendment to the Constitution, which extends to aliens as 
well as citizens. The ordinance also infringed upon Congress’ exclusive 
power to control immigration (Art. 1(8)). The court said: 


Aliens lawfully within this country have a right to reside in any of our 
states and may do so with assurance that the laws of this Jand will 
be applied to them on the same basis that they are applied to citizens. 


Treaties—implementation—1961 Single Convention on Narcotic Drugs 


Unrrep States v. Ropriguez-Camacuo. 468 F.2d 1220. 
U.S. Court of Appeals, 9th Cir., October 31, 1972. 


Defendant was convicted of possession of a controlled substance (99 
Ibs. of marijuana) with intent to distribute it? On appeal he argued 
inter alia that the statute did not state an offense against the United States. 
The judgment below was affirmed. 

Circuit Judge Hamlin pointed out that Congress had the power to 
control the distribution of marijuana in intrastate commerce where it de- 
termined that such trade had an effect upon interstate commerce. The 
court said: 

Furthermore, the United States is a party to the Single Convention on 
Narcotic Drugs,? binding, inter alia, all signatories to control persons 


2352 F.Supp. 518, 521. 191 U.S.C. §841(a)(1) (cited by court). 
218 U.S.T. 1407, TIAS No. 6298 (footnote by court; other footnotes omitted). 
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and enterprises engaged in the manufacture, trade and distribution 
of specified drugs. Marijuana (cannabis) is so specified. Enactment 
of §841(a)(1) is a permissible method by which Congress may ef- 
fectuate the American obligation under that treaty. Missouri v. Hol- 
land, 252 U.S. 416, 40 S.Ct. 382, 64 L.Ed. 641 (1920). 


Expropriation—impact of conservation of natural resources policy—Do- 
minican Republic—U.S. Investment Guaranty Program—international 
law standard of protection of aliens 


In re ARBITRATION BETWEEN INTERNATIONAL BANK AND OVERSEAS PRIVATE 
Investment Corp. 11 ILM 1216 (1972). 
Arbitration Tribunal, November 8, 1972. 


International Bank of Washington (International Bank) brought a claim 
under its Special Contract of Guaranty with the Agency for International 
Development (AID)-Overseas Private Investment Corp. for losses on its 
investment in Exetoma, a Dominican Republic corporation, arising from 
alleged “expropriatory action” by the Government of the Dominican Re- 
public.? International Bank owned 80% of the common stock of EXPLOMA, 
which had been organized for the purpose of cutting, milling, and market- 
ing timber, in particular almacigo. Expioma began its operations in August 
1966. Claimant contended that from December 1966 to August 1968 the 
Government of the Dominican Republic, acting in pursuance of its forestry 
conservation policy, issued orders banning the export of timber and closing 
sawmills in the country and delayed issuing permits for the cutting of 
timber, which interruptions in Exproma’s activities, together with the 
impact of a major hurricane, resulted in effective losses on the investment. 
In September 1968, International Bank submitted its claim to AID under 
the Investment Guaranty Contract. ExrLoĪma was authorized by the 
Forestry Department in November to resume operations. The corporation, 
however, notified this department in January 1969 that it would only do 
so if it had written assurance from the government that it could operate 
either for twenty years without interruption or for the duration of current 
contracts or contracts about to be concluded. The Forestry Department 
replied in March 1969 that ExeLoma’s new permit to cut almacigo would 
be renewable on timely application and that the corporation could cut 
timber as long as it complied with the department’s rules and regulations. 
Expioma did not acknowledge this communication nor did it resume opera- 
tions. In June 1969, the President of the Republic issued a decree providing 
that “no permit shall be authorized for cutting of timber by the Forestry 
Department unless in exceptional cases and with the prior approval of the 
Chief Executive.” ? 

The Arbritration Tribunal held that the measures or actions taken by the 
Government of the Dominican Republic in pursuance of its forestry con- 


§ 468 F.2d 1220, 1222, 

1 The first arbitration involving the United States Investment Guaranty Program arose 
out of a claim by Valentine Petroleum & Chemical Corp. It was reported in 9 ILM 
889, 1144 (1970). 2 Jl ILM 1223 (1972), 
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servation policy as applied to Exrioma did not constitute “expropriatory 
action” within the meaning of $1.15 of the General Terms and Conditions 
of the Contract of Guarantee.® 

The Tribunal’s conclusion was based upon two points. The forestry 
conservation measures as applied to Exptoma were not directed to the 
confiscation of its property, and they did not discriminate against foreign- 
owned enterprises. There was no evidence that the purpose of the measures 
was to force Exetoma out of business. In any analysis of the matter, at- 
tention would have to be given to the reasonableness of the acts com- 
plained about. Exptoma was only subjected to delays in its operations. 
The Tribunal said: 


That this pattern is one of bureaucratic delay is evident, but under all 
of the circumstances, including the newness of administering the pro- 

ram of forestry and watershed conservation and the scarcity of trained 

orestry experts characteristic of a developing country, the actions of 
the Dominican Government were not arbitrary or unreasonable, nor in 
violation of generally accepted principles of international law. We, of 
course, do not feel that any series of police regulations or bureaucratic 
delays establishing a “stop and go” pattern would necessarily be 
reasonable, or not amount to a “taking” of property, but only that the 
particular regulations promulgated by the Dominican Government and 
administratively applied in this case were, under all of the circum- 
stances of the case, not arbitrary, unreasonable, in violation of inter- 
national law or a “taking” of property requiring payment of com- 
pensation under the relevant international law standard. From the 
record in this case such regulations were aimed at a genuine concern 


8 Section 1.15 provided in part: 


Expropriatory Action. The term “Expropriatory Action” means any action which 
is taken, authorized, ratified or condoned by the Government of the Project 
Country, (1) commencing during the Guaranty Period, with or without compensa- 
tion therefor, (2) and which for a period of one year (directly) results in 
preventing: 


(a) the Investor from receiving payment when due in the currency specified of 
the principal amounts of or the interest on debt securities, or amounts, if any, 
which the Foreign Enterprise owes the Investor in connection with the securities; 
or 


(b) the Investor from effectively Saa its fundamental rights with respect 
to the Foreign Enterprise either as shareholder or as creditor, as the case may be, 
acquired as a result of the Investment; or 


(c) the Investor from disposing of the Securities or any rights accruing therefrom; 
or 


{d} the Foreign Enterprise from exercising effective control over the use or dis- 
position of a substantial portion of its property or from constructing the Project 
or operating the same; or 


(e) the Investor from repatriating amounts received in respect of the Securities 
as Investment Earnings or Return of Capital, which action commences within 
the eighteen (18) months immediately succeeding such receipt; 


provided, however, that any action which would be considered to be an Expropria- 
tory Action if it were to continue to have any of the effects described above for 
one year may be considered to be an Expropriatory Action at an earlier time if 
AID should determine that such action has caused or permitted a dissipation or 
destruction of assets of the Foreign Enterprise substantially impairing the value 
of the Foreign Enterprise as a going concern. Ibid., n.4, at 1230-31 (quoted 
by Tribunal). 


1973] JUDICIAL DECISIONS 559 


with forestry conservation, were not discriminatory in application and, 
on all occasions when pressed, provided an exemption for the less acute 
problem presented by almacigo. Moreover, on each occasion the 
delay was initiated by a blanket new conservation measure or ad- 
ministrative change and not by arbitrary vacillations in forestry policy 
aimed specifically at regulating the cutting or export of almacigo.* 


The second ground for denying the claim was the fact that the govern- 
ment’s action did not prevent or otherwise interfere with International 
Banks control over ExPLoma, a condition of §1.15 of the Guaranty Contract. 
The three stoppages during the period when the Guaranty Contract was in 
effect amounted to less than a year, and the failure of ExpLoma to resume 


operations was a decision of the Bank, not a result of these stoppages. 
The Tribunal said: 


The purpose of this “one year” requirement seems to be to separate the 
minor inconveniences and delays associated with governmental regula- 
tions in all countries from the serious losses caused by continuing 
action amounting to expropriation or confiscation. In this case the 
application of the one year clause serves precisely that function. 


EUROPEAN Economic CoMMUNITY CASE 


Treaties—non-self-executing character of Art. XI, General Agreement 
on Tariffs and Trade—European Economic Community 


INTERNATIONAL Frurr Co. NV v. PropucrscHaP Voor GROENTEN EN FRUIT, 
Cases 20-24/72. 


Court of Justice of the European Communities, December 12, 1972.° 


Facts 


Based on its Regulation No. 23, April 4, 1962, providing for the gradual 
establishment of a common market organization in the sector of fruit and 
vegetables (Official Journal (CEJO) 965), the Council, on November 9, 
1969 enacted Regulation (EEC) No. 2513/69 “for the coordination and 
unification of the legal rules of the member states governing the import 
of fruit and vegetables from third countries’ (CEJO, No. L 318, at 6). 
Article 1, paragraph 1, subsection 1, of this regulation prohibits, in par- 
ticular, “the application of any quantitative restriction or measure of 
equivalent effect” with respect to the import from third countries of 
specified agricultural products, including table apples, “except where the 
Council has enacted provisions to the contrary or decided on exceptions.” 
Article 2 of the same regulation provides: 


1. If the market in the Community for one or several of the products 
specified in Article 1 suffers or is threatened to suffer, as a result of 
imports or exports, severe disturbances likely to imperil the objectives 
of Art. 39 of the Treaty, appropriate measures may be applied in the 


4 Ibid., 1227-28. 8 Ibid., 1228. 
® Translated by Stefan A. Riesenfeld. 
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trade with third countries until the disturbance or threat of disturbance 
has disappeared. .. . 

2. If the situation envisaged in paragraph 1 occurs, the Commission, 
upon request of a member state or on its own motion, decides on the 
necessary measures which are communicated to the member states 
and immediately applicable. If a request of a member state is sub- 
mitted the Commission must decide on it within 24 hours after the 
receipt of the request. 

Based on Article 2, paragraph 2, quoted above, the Commission, on 
March 11, 1970 enacted Regulation (EEC) No. 495/70 providing for 
safeguard measures applicable to the importation of table apples. (CEJO 
No. L 57, at 20). Pursuant to Article 1, paragraph 1 of this regulation 
“the importation of apples, other than apples imported for the manu- 
facture of cider, . . . is subject to the presentation of an import license.” 
[The issuance of such licenses was subjected to the control by the Com- 
mission, because the increased production of apples in the Community had 
created a crisis in Belgium, Italy, and Luxembourg and had produced 
serious difficulties in Germany and Italy. Subsequent regulations, especially 
Regulations Nos. 565/70, issued on March 25, 1970, and 686/70, issued on 
April 15, 1970, restricted the issuance of licenses to certain quantities based 
on a percentage of imports by the applicant during 1969.] 

In May, 1970 the complaining firms requested the Productschap voor 
Groenten en Fruit [hereafter PGF] to issue licenses for the importation of 
table apples from third countries. PGF, invoking Regulations Nos. 459/70, 
565/70 and 686/70, replied that “the request must be rejected” or that 
“it was decided to reject it... .” 

On June 30, 1970 the complaining firms sought a review of the decisions 
of PGF by the Appeals Tribunal for Trade Matters. [As petitioners had 
based their attack of the decisions under review, among other reasons, on 
the alleged incompatibility of Regulations Nos. 459/70, 565/70, and 686/70 
with Article XI of GATT] the Appellate Tribunal for Trade Matters, on 
May 5, 1972, decided to submit to the Court the following questions: 


1. Does the “validity” of the acts emanating from the Community 
institutions to which Article 177 of the EEC Treaty refers envisage 
also the validity of such acts under the aspect of an international law 
other than the Community law? 

2. If the answer is in the affirmative, are Regulations Nos. 459/70, 
567/70 and 686/70 invalid because of a conflict with Article XI of the 
General Agreement on Tariffs and Trade (GATT)? 


Reasons 


By an order of May 5, 1972, filed with the clerk of the Court on May 8, 
1972, the Appeals Tribunal for Trade Matters, pursuant to Article 177 of 
the EEC Treaty, submitted to the Court two questions relating to the 
interpretation of that article and to the validity of certain Commission 


regulations. 
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The first question invites the Court to determine whether “validity of 
acts emanating from the Community institutions,” within the meaning of 
Article 177 of the EEC Treaty envisages also their validity under the 
aspect of international Jaw. The second question, posed in case the 
response to the first question was in the affirmative, inquired whether 
Commission Regulations Nos. 459/70, 565/70 and 686/70—which, justified 
as safeguard measures, provided for restrictions on the import of apples from 
third countries—were invalid because of a conflict with Article XI of the 
General Agreement on Tariffs and Trade (GATT), hereafter called Gen- 
eral Agreement. 

(1) According to the terms of Article 177, par. 1 of the EEC Treaty “the 
Court of Justice has jurisdiction to decide, by way of a preliminary decision, 
on the validity . . . of acts emanating from the Community institu- 
tions.” The jurisdiction of the Court thus granted is not subject to any 
limitation with respect to the grounds on which the validity of these acts 
could be attacked. The jurisdiction of the Court thus extends to all 
grounds of invalidity which may impair such acts and the Court therefore 
must examine whether their validity may be affected by their conflict with 
a rule of international law. 

The incompatibility of a Community act with a rule of international 
law may affect the validity of such act in the first place only if the Com- 
munity is bound by such rule. Secondly, if the invalidity is asserted before 
a national tribunal, it is necessary in addition that the rule is of a character 
that entitles the subjects of the Community to assert it in a court. Hence 
it is necessary to examine whether these two requirements are met in 
respect to the General Agreement. 

(2) It is unquestioned that at the time of the conclusion of the Treaty 
Establishing the EEC the member states were bound by the obligations 
of the General Agreement. They could not by means of a transaction 
among each other absolve themselves from obligations incurred vis-a-vis 
third countries. To the contrary, their wish to respect the commitments 
of the General Agreement resulted from the provisions of the EEC Treaty 
itself as well as from the declaration made by the member states on the 
occasion of the submission by them of the treaty to the contracting parties 
of the General Agreement in conformity with Article XXIV thereof. 

This intention is manifested in particular by Article 110 of the EEC 
Treaty which incorporates an adherence of the Community to the objectives 
pursued by the General Agreement as well as by Article 234, paragraph 1, 
which provides that the rights and obligations resulting from conventions 
concluded prior to the treaty’s entry into force, and in particular from 
multilateral conventions concluded with the participation of the member 
states, are not affected by the treaty. 

Pursuant to Articles 111 and 113, the Community has assumed—gradually 
during the running of the transitional period and in their entirety upon 
the expiration thereof—the functions inherent in the policy relating to 
customs and trade. The member states in conferring these powers on 
the Community expressed their wish to bind it by the obligations con- 
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tracted by means of the General Agreement. Moreover, since the entry 
into force of the EEC Treaty and, more particularly, since the adoption of 
the common. customs tariff, the transfer of powers that occurred in the 
relations between the member states and the Community has been made 
concrete in various ways within the framework of the General Agreement 
and recognized by the other contracting parties. In particular, from this 
time on the Community, acting through representatives of its own institu- 
tions, has appeared as a partner in the tariff negotiations and as a party 
to the agreements concluded within the framework of the General Agree- 
ment, in conformity with Article 114 of the EEC Treaty which provides 
that the tariff and trade agreements “are concluded in the name of the 
Community.” 

It follows that to the extent that, by virtue of the EEC Treaty, the Com- 
munity has assumed the powers previously exercised by the member states 
in the area of the applicability of the General Agreement, the provisions of 
this Agreement have the effect of binding the Community. 

(3) In addition, it must be examined whether the provisions of the 
General Agreement bestow on the subjects of the Community the right 
to invoke them in court in order to challenge the validity of Community 
acts. 

For that purpose it is necessary to consider together the spirit, the organ- 
ization, and the terms of the General Agreement. This agreement which, 
according to the terms of its preamble, rests on the principle of negotiations 
undertaken “on the basis of reciprocity and mutual advantages” is char- 
acterized by the great flexibility of its provisions, especially those which 
concern the possibility of derogations, the measures which may be taken 
in the face of exceptional difficulties, and the settlement of disputes among 
the contracting parties. Thus, according to the terms of Article XXII, 
paragraph 1, “each contracting party shall accord sympathetic considera- 
tion to, and shall afford adequate opportunity for consultation regarding, 
such representations as may be made by another contracting party with 
respect to any matter affecting the operation of this Agreement.” And, 
according to paragraph 2 of the article “the contracting parties” (a phrase 
that indicates “the contracting parties acting jointly” as is specified in 
Article XXV, paragraph 1) “may, at the request of a contracting party, 
consult with any contracting party or parties in respect of any matter for 
which it has not been possible to find a satisfactory solution through 
consultation under paragraph 1.” Moreover, if a contracting party should 
consider “that any benefit accruing to it directly or indirectly under this 
Agreement is being nullified or impaired or that the attainment of any 
objective of the Agreement is being impeded” and especially “that there is 
a failure of another contracting party to carry out its obligations under 
this Agreement,” Article XXIII regulates in a detailed manner the measures 
that the interested parties or the contracting parties acting collectively 
may or are bound to take in regard to such a situation. With a view to the 
satisfactory adjustment of the matter, these measures encompass written 
representations or proposals, to be examined with sympathetic considera- 
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tion; investigations ultimately resulting in recommendations; consultations 
or decisions by the contracting parties, including an authorization to 
certain contracting parties to suspend the application to other contracting 
parties of any concession or other obligation under the General Agree- 
ment; and, in the case of such a suspension, the freedom of the party 
concerned to withdraw from the Agreement. Lastly, where as a result of 
an obligation incurred under the General Agreement or the concession 
with respect to preference, certain products suffer or are threatened by 
serious injury, Article XIX accords to a contracting party freedom to 
suspend unilaterally the obligation or to withdraw or modify the con- 
cession either after consultation with the collectivity of the contracting 
parties and upon failure of an accord among the interested parties or, 
provisionally, even without previous consultation if an emergency exists. 

These elements suffice to show that, placed in this kind of context, 
Article XI of the General Agreement is not of such a character as to 
bestow upon the subjects of the Community the right to invoke it in a 
court. Hence the validity of the Commission Regulations Nos. 459/70, 
565/70 and 686/70 is not affected by Article XI of the General Agreement. 

Therefore the Court rules: 

(1) The validity, within the meaning of Article 177 of the EEC Treaty, 
of acts emanating from the Community institutions may be examined with 
reference to a rule of international law, provided that such rule binds the 
Community and possesses the character of bestowing on the subjects of 
the Community the right to invoke it in court; 

(2) Article XI of the General Agreement lacks such an effect and 
therefore Commission Regulations Nos. 495/70, 565/70 and 686/70 
(CEJO No. L 54, at 70, No. L 69, at 33, No. L 84, at 21) are not affected by 
this provision. 


Jurisdiction of the International Court of Justice under compromissory 
clause in exchange of notes. 


Fishers Jurispicrion Caset (United Kingdom v. Iceland). ICJ Re- 
ports, 1973, p. 4.2 


International Court of Justice.’ Judgment of Feb. 2, 1973. 


1. By a letter of 14 April 1972, received in the Registry of the Court the 
same day, the Chargé d’Affaires of the British Embassy in the Netherlands 


1Excerpted and digested by Wm. W. Bishop, Jr. The English text is authoritative. 

2 On the same date the Court came to the same decision in the Fisheries Jurisdiction 
Case (Federal Republic of Germany v. Iceland). Ibid. p. 48. 12 ILM 300 (1973). 
There was a similar Declaration by the President, Concurring Opinion by Judge 
Fitzmaurice, and Dissenting Opinion by Judge Padilla Nervo. Ibid., 309, 310, 316. 

3 Composed for this case of President Sir Muhammad Zafrulla Khan, Vice-President 
Ammoun, and Judges Fitzmaurice, Padilla Nervo, Forster, Gros, Bengzon, Petrén, Lachs, 
Onyeama, Dillard, Ignacio-Pinto, deCastro, Morozov, and Jimenez de Aréchaga. 

In this connection, paragraph 7 of the Court’s opinion in the companion case 
brought by the Federal Republic of Germany reads: 


The Federal Republic of Germany, in reliance on Article 31, paragraph 3, of 
the Statute, notified the Court of its choice of a person to sit as judge ad hoc in 
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transmitted to the Registrar an Application instituting proceedings against 
the Republic of Iceland in respect of a dispute concerning the then pro- 
posed extension by the Government of Iceland of its fisheries jurisdiction. 
In order to found the jurisdiction of the Court, the Application relied on 
Article 36, paragraph 1, of the Statute of the Court and on an Exchange of 
Notes between the Government of the United Kingdom and the Govern- 
ment of Iceland dated 11 March 1961. 


2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was 
at once communicated to the Government of Iceland. In accordance with 
paragraph 3 of that Article, all other States entitled to appear before the 
Court were notified of the Application. 


3. By a letter dated 29 May 1972 from the Minister for Foreign Affairs of 
Iceland, received in the Registry on 31 May 1972, the Court was informed 
(inter alia) that the Government of Iceland was not willing to confer juris- 
diction on the Court and would not appoint an Agent. 


4. On 19 July 1972, the Agent of the United Kingdom filed in the Registry 
of the Court a request for the indication of interim measures of protection 
under Article 41 of the Statute and Article 61 of the Rules of Court adopted 
on 6 May 1946. By an Order dated 17 August 1972, the Court indicated 
certain interim measures of protection in the case. 


5. By an Order dated 18 August 1972, the Court, considering that it was 
necessary to resolve first of all the question of its jurisdiction in the case, 
decided that the first pleadings should be addressed to the question of the 
jurisdiction of the Court to entertain the dispute, and fixed time-limits for 
the filing of a Memorial by the Government of the United Kingdom and a 
Counter-Memorial by the Government of Iceland. The Memorial of the 
Government of the United Kingdom was filed within the time-limit pre- 
scribed, and was communicated to the Government of Iceland. No Coun- 
ter-Memorial was filed by the Government of Iceland and, the written pro- 
ceedings being thus closed, the case was ready for hearing on 9 December 
1972, the day following the expiration of the time-limit fixed for the Coun- 
ter-Memorial of the Government of Iceland. 


6. The Governments of Ecuador, the Federal Republic of Germany and 
Senegal requested that the pleadings and annexed documents in this case 
should be made available to them in accordance with Article 44, paragraph 
2, of the Rules of Court. The Parties having indicated that they had no 
objection, it was decided to accede to these requests. Pursuant to Article 
44, paragraph 3, of the Rules of Court, the pleadings and annexed docu- 
ments were, with the consent of the Parties, made accessible to the public 
as from the date of the opening of the oral proceedings. 


7. On 5 January 1973, after due notice to the Parties, a public hearing was 
held in the course of which the Court heard the oral argument on the ques- 
tion of the Court’s jurisdiction advanced by Sir Peter Rawlinson on behalf 


this case. No objection was made by the Government of Iceland within the time- 
limit fixed for that Government to make its views known in accordance with 
Article 3 of the Rules of Court. However, the Court, taking into account the 
proceedings instituted against Iceland by the United Kingdom on 14 April 1972 in 
the case concerning Fisheries Jurisdiction and the composition of the Court in 
this case, which includes a judge of United Kingdom nationality, decided by eight 
votes to five that there was in the present phase, concerning the jurisdiction of 
the Court, a common interest in the sense of Article 31, paragraph 5, of the 
Statute which justified the refusal of the request of the Federal Republic of Ger- 
many for the appointment of a judge ad hoc. 
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of the Government of the United Kingdom. The Government of Iceland 
was not represented at the hearing. 


8. In the course of the written proceedings, the following submissions were 
presented on behalf of the Government of the United Kingdom: 


in the Application: 
The United Kingdom asks the Court to adjudge and declare: 


(a) That there is no foundation in international law for the claim by 
Iceland to be entitled to extend its fisheries jurisdiction by establishing 
a zone of exclusive fisheries jurisdiction extending to 50 nautica! miles 
from the baselines hereinbefore referred to; and that its claim is there- 
fore invalid; and 

(b) that questions concerning the conservation of fish stocks in the 
waters around Iceland are not susceptible in international law to reg- 
ulation by the unilateral extension by Iceland of its exclusive fisheries 
jurisdiction to 50 nautical miles from the aforesaid baselines but are 
matters that may be regulated, as between Iceland and the United 
Kingdom, by arrangements agreed between those two countries, 
whether or not together with other interested countries and whether in 
the form of arrangements reached in accordance with the North-East 
Atlantic Fisheries Convention of 24 January 1959, or in the form of 
arrangements for collaboration in accordance with the Resolution on 
Special Situations relating to Coastal Fisheries of 26 April 1958, or 
otherwise in the form of arrangements agreed between them that give 
effect to the continuing rights and interests of both of them in the 
fisheries of the waters in question. 


in the Memorial: 


The Government of the United Kingdom submit to the Court that 
they are entitled to a declaration and judgment that the Court has full 
jurisdiction to proceed to entertain the Application by the United King- 
dom on the merits of the dispute. 


9. At the close of the oral proceedings, the following written submissions 
were filed in the Registry of the Court on behalf of the Government of the 
United Kingdom: 


The Government of the United Kingdom contend 


(a) that the Exchange of Notes of 11 March, 1961, always has been 
and remains now a valid agreement; 

(b) that, for the purposes of Article 36(1) of the Statute of the Court, 
the Exchange of Notes of 11 March, 1961, constitutes a treaty or con- 
vention in force, and a submission by both parties to the jurisdiction 
of the Court in case of a dispute in relation to a claim by Iceland to 
extend its fisheries jurisdiction beyond the limits agreed in that Ex- 
change of Notes; 

(c) that, given the refusal by the United Kingdom to accept the valid- 
ity of unilateral action by Iceland purporting to extend its fisheries 
limits (as manifested in the Aides-Memoires of the Government of 
Iceland of 31 August, 1971, and 24 February, 1972, the Resolution of 
the Althing of 15 February, 1972, and the Regulations of 14 July, 1972, 
issued pursuant to that Resolution), a dispute exists between Iceland 
and the United Kingdom which constitutes a dispute within the terms 
of the compromissory clause of the Exchange of Notes of 11 March, 
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(d) that the purported termination by Iceland of the Exchange of 
‘Notes of 11 March, 1961, so as to oust the jurisdiction of the Court is 
without legal effect; and 

(e) that, by virtue of the Application Instituting Proceedings that was 
filed with the Court on 14 April, 1972, the Court is now seised of juris- 
diction in relation to the said dispute. 


Accordingly, the Government of the United Kingdom submit to the 
Court that they are entitled to a declaration and judgment that the 
Court has full jurisdiction to proceed to entertain the Application by 
the United Kingdom on the merits of the dispute. 


10. No pleadings were filed by the Government of Iceland, which was also 
not represented at the oral proceedings, and no submissions were therefore 
presented on its behalf. The attitude of that Government with regard to 
the question of the Court’s jurisdiction was however defined in the above- 
mentioned letter of 29 May 1972 from the Minister for Foreign Affairs of 
Iceland. After calling attention to certain documents that letter stated: 


Those documents deal with the background and termination of the 
agreement recorded in the Exchange of Notes of 11 March 1961, and 
with the changed circumstances resulting from the ever-increasing ex- 
ploitation of the fishery resources in the seas surrounding Iceland. 


The letter concluded by saying: 


After the termination of the Agreement recorded in the Exchange of 
Notes of 1961, there was on 14 April 1972 no basis under the Statute 
for the Court to exercise jurisdiction in the case to which the United 
Kingdom refers. 

The Government of Iceland, considering that the vital interests of the 
people of Iceland are involved, respectfully informs the Court that it is 
not willing to confer jurisdiction on the Court in any case involving the 
extent of the fishery limits of Iceland, and specifically in the case sought 
to be instituted by the Government of the United Kingdom of Great 
Britain and Northern Ireland on 14 April 1972. 

Having regard to the foregoing, an Agent will not be appointed to 
represent the Government of Iceland. 


In a telegram to the Court dated 4 December 1972, the Minister for Foreign 
Affairs of Iceland stated that the position of the Government of Iceland was 
unchanged. 


11. The present case concerns a dispute between the Government of the 
United Kingdom and the Government of Iceland occasioned by the claim 
of the latter to extend its exclusive fisheries jurisdiction to a zone of 50 
nautical miles around Iceland. In the present phase it concerns the com- 
petence of the Court to hear and pronounce upon this dispute. The issue 
being thus limited, the Court will avoid not only all expressions of opinion 
on matters of substance, but also any pronouncement which might prejudge 
or appear to prejudge any eventual decision on the merits. 


12. It is to be regretted that the Government of Iceland has failed to appear 
in order to plead the objections to the Court’s jurisdiction which it is under- 
stood to entertain. Nevertheless the Court, in accordance with its Statute 
and its settled jurisprudence, must examine proprio motu the question of its 
own jurisdiction to consider the Application of the United Kingdom. Fur- 
thermore, in the present case the duty of the Court to make this examination 
on its own initiative is reinforced by the terms of Article 53 of the Statute 
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of the Court. According to this provision, whenever one of the parties does 
not appear before the Court, or fails to defend its case, the Court, before 
finding upon the merits, must satisfy itself that it has jurisdiction. It fol- 
lows from the failure of Iceland to appear in this phase of the case that it 
has not observed the terms of Article 62, paragraph 2, of the Rules of Court, 
which requires inter alia that a State objecting to the jurisdiction should 
“set out the facts and the law on which the objection is based,” its submis- 
sions on the matter, and any evidence which it may wish to adduce. Never- 
theless the Court, in examining its own jurisdiction, will consider those 
objections which might, in its view, be raised against its jurisdiction. 


13. To found the jurisdiction of the Court in the proceedings, the Applicant 
relies on Article 36, paragraph 1, of the Court’s Statute, which provides 
that: “The jurisdiction of the Court comprises ... all matters specially 
provided for . . . in treaties and conventions in force”; and on the penulti- 
mate paragraph (the “compromissory clause”) of the Exchange of Notes 
between the Government of the United Kingdom and the Government of 
Iceland of 11 March 1961 (the “1961 Exchange of Notes”), which provides: 


The Icelandic Government will continue to work for the implementa- 
tion of the Althing Resolution of May 5, 1959, regarding the extension 
of fisheries jurisdiction around Iceland, but shall give to the United 
Kingdom Government six months’ notice of such extension, and, in 
case of a dispute in relation to such extension, the matter shall, at the 
request of either party, be referred to the International Court of Justice. 


In its resolution of 5 May 1959 the Althing (the Parliament of Iceland) 
had declared: 


. . . that it considers that Iceland has an indisputable right to fishery 
limits of 12 miles, that recognition should be obtained of Iceland’s right 
to the entire continental shelf area in conformity with the policy 
adopted by the Law of 1948, concerning the Scientific Conservation of 
the Continental Shelf Fisheries and that fishery limits of less than 12 
miles from base-lines around the country are out of the question. 


14. The meaning of the expression “extension of fisheries jurisdiction” in 
the compromissory clause must be sought in the context of this Althing 
resolution and of the complete text of the 1961 Exchange of Notes, in which 
the two contracting parties, referring to the discussions which had taken 
place concerning a fisheries dispute between them, stated that they were 
willing to settle that dispute on the following basis: The United Kingdom, 
for its part, agreed that it “will no longer object to a twelve-mile fishery 
zone around Iceland” (paragraph 1 of the Notes), measured from certain 
designated baselines relating to the delimitation of that zone (paragraph 2). 
It further agreed to a three-year transitional period during which vessels 
registered in the United Kingdom might fish within the outer six miles of 
the 12-mile zone, subject to certain specified times and exclusions with re- 
spect to designated areas (paragraphs 3 and 4). It also recognized (in the 
compromissory clause) that the Icelandic Government “will continue to 
work for the implementation of the Althing Resolution of May 5, 1959” 
regarding its extension of fisheries jurisdiction. The Icelandic Government, 
for its part, agreed in that clause to give six months’ notice of such extension 
and also agreed therein that “in case of a dispute in relation to such exten- 
sion, the matter shall, at the request of either party, be referred to the 
International Court of Justice.” 


15. In an aide-mémoire of 31 August 1971 the Government of Iceland gave 
notice to the United Kingdom Government that it “now finds it essential to 
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extend further the zone of exclusive fisheries jurisdiction around its coasts 
to include the areas of sea covering the continental shelf,” adding that: “It 
is contemplated that the new limits, the precise boundaries of which will be 
furnished at a later date, will enter into force not later than 1 September, 
1972.” In answer to this notice, the United Kingdom Government advised 
the Government of Iceland on 27 September 1971 of its view “that such an 
extension of the fishery zone around Iceland would have no basis in inter- 
national law.” It also reserved its rights under the 1961 Exchange of Notes, 
“including the right to refer disputes to the International Court of Justice.” 


16. There is no doubt in the present case as to the fulfillment by the United 
Kingdom of its part of the agreement embodied in the 1961 Exchange of 
Notes concerning the recognition of a 12-mile fishery zone around Iceland, 
and the phasing-out during a period of three years of fishing by British 
vessels within that zone. There is no doubt either that a dispute has arisen 
between the parties and that it has persisted despite the negotiations which 
took place in 1971 and 1972. This dispute clearly relates to the extension 
by Iceland of its fisheries jurisdiction beyond the 12-mile limit in the waters 
above its continental shelf, as contemplated in the Althing resolution of 
5 May 1959. 


17. Equally, there is no question but that Iceland gave the United Kingdom 
the required notice of extension. In consequence, the United Kingdom 
having disputed the validity, not of the notice but of the extension, the only 
ques now before the Court is whether the resulting dispute falls within 

e compromissory clause of the 1961 Exchange of Notes as being one for 
determination by the Court. Since, on the face of it, the dispute thus 
brought to the Court upon the Application of the United Kingdom falls 
exactly within the terms of this clause, the Court would normally apply the 
principle it reaffirmed in its 1950 Advisory Opinion concerning the Com- 
petence of the General Assembly for the Admission of a State to the United 
Nations, according to which there is no occasion to resort to preparatory 
work if the text of a convention is sufficiently clear in itself. However, 
having regard to the peculiar circumstances of the present proceedings, as 
set forth in paragraph 12 above, and in order fully to ascertain the scope 
and purpose of the 1961 Exchange of Notes, the Court will undertake a 
brief review of the negotiations that led up to that exchange. 


18. The records of these negotiations which were drawn up by and have 
been brought to the Court’s attention by the Applicant, as well as certain 
documents exchanged between the two Governments, show that, as early 
as 5 October 1960, it had become apparent that the United Kingdom would 
accept in principle Iceland’s right to exclusive fisheries jurisdiction within 
the 12-mile limit following the end of a transitional period. However, the 
Government of the United Kingdom sought an assurance that there would 
be no further extensions of Icelandic fisheries jurisdiction excluding British 
vessels, in implementation of the Althing resolution, except in conformity 
with international law. In the course of the discussions concerning this 
point both parties accepted the notion that disputes arising from such fur- 
ther extensions should be submitted to third-party decision. The Govern- 
ment of Iceland preferred recourse to arbitration, a position consistent with 
the proposals it had put forward and the attitude it had adopted at both 
Conteris on the Law of the Sea in 1958 and 1960. Its representatives 
are recorded in the documents brought to the Court’s attention as having 
proposed in the bilateral negotiations on 28 October 1960 the following: 


The Icelandic Government reserves its right to extend fisheries juris- 
diction in Icelandic waters in conformity with international law. Such 
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extension would, however, be based either on an agreement (bilateral 
or multilateral) or decisions of the Icelandic Government which would 
be subject to arbitration at the request of appropriate parties. 


For its part, the Government of the United Kingdom preferred that disputes 
be referred to the International Court of Justice. Equally, the representa- 
tives of Iceland, while having indicated their preference for arbitration, 
expressed in later meetings, and specifically on 4 November 1960, their 
willingness to accept the International Court of Justice as the appropriate 
forum. Subsequent exchanges of drafts consistently contained a specific 
reference to the Court, which was finally included in the 1961 Exchange of 
Notes. In placing the terms of the proposed Exchange of Notes before the 
Althing on 28 February 1961, the Government of Iceland presented a 
memorandum which included the following statement concerning this 
point: 


The Government declares that it will continue to work for the imple- 
mentation of the Althing resolution of 5 May, 1959, regarding the ex- 
tensions of the fisheries jurisdiction around Iceland. Such an extension 
would, however, be notified to the British Government six months in 
advance, and if a dispute arises in connection with these measures, this 
shall be referred to the International Court of Justice, should either one 
of the parties request it. (Emphasis added.) 


19. The representatives of Iceland having accepted the proposal for refer- 
ence to the International Court of Justice, discussion continued as to the 
precise formulation of the compromissory clause, including, in particular, 
the method whereby the agreement to have recourse to the Court would be 
effected. On 3 December 1960 the Icelandic delegation is recorded as hav- 
ing proposed the following text: 


The Icelandic Government will continue to work for the implementa- 
tion of the Althing Resolution of May 5, 1959, regarding the extension 
of fisheries jurisdiction around Iceland. Six months notice will be 
given of the application of any such extension and in case of dispute 
the measures will be referred to the International Court of Justice. 
(Emphasis added.) 


The delegation of the United Kingdom proposed to insert in the last phrase 
of this text the words “at the request of either party” in order to make it 
clear that the jurisdiction of the Court could be invoked by means of a 
unilateral application and need not require a joint submission by both 
parties. This however was not immediately agreed to by the Icelandic 
delegation. In a draft exchange of Notes put forward by the Government 
of Iceland on 10 December 1960 it was proposed that the assurance sought 
by the Government of the United Kingdom should be couched in the Pl- 
lowing terms: 


Icelandic Government will continue to work for implementation of 
the Althing Resolution of May 5, 1959, regarding extension of fisheries 
jurisdiction around Iceland. Six months’ notice will be given of appli- 
cation of any such extension and in case of dispute the measures will, 
at the request of the several parties, be referred to the International 
Court of Justice. (Emphasis added.) 


This proposal was not accepted by the Government of the United Kingdom, 
which on 16 December 1960 submitted a new text of the assurance insisting 
on the words “at the request of either party.” This text was finally agreed 
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to by Iceland on 13 February 1961 and the words “at the request of either 
party” thus appear in the compromissory clause of the Exchange of Notes. 


20. A further point of difference concerned the form to be given to the 
assurance contained in that clause. The proposal for a draft exchange of 
Notes put forward by the Government of Iceland on 10 December 1960 
was unacceptable to the Government of the United Kingdom for a number 
of reasons set out in a Message by the Secretary of State for Foreign Affairs 
delivered on 14 December 1960. Included among the objections was the 
failure to frame the exchange as an agreement binding on the parties. As 
stated in the Message: 


. . . the assurance should be set out in an Exchange of Notes expressly 
stated to constitute an Agreement which would, in Her Majesty’s Gov- 
ernment’s view, be the only way of binding both parties to accept the 
jurisdiction of the International Court of Justice in the event of any 
dispute arising over extensions of fishery jurisdiction. We regard this 
as essential if we are going to achieve stability in our future fishery 
relations as we earnestly desire. 


In a letter addressed by the Secretary of State for Foreign Affairs of the 
United Kingdom to the Foreign Minister of Iceland on 21 December 1960 
it was also considered— 


. essential that the terms of the Assurance that any dispute on 
future extensions of fishery jurisdiction beyond 12 miles would be 
referred to the International Court of Justice, should be embodied in 
a form which is an Agreement registered with the Secretariat of the 
United Nations in accordance with the provisions of the Charter. Ar- 
ticle 102 of the Charter specifically provides that unless so registered 
ae Agreement cannot be invoked before any organ of the United 

ations. 


This proposal was finally accepted by the Icelandic Government, and the 
last sentence of the Note of 11 March 1961 addressed by the Foreign Min- 
ister of Iceland to the British Ambassador reads as follows: 


I have the honour to suggest that this Note and Your Excellency’s 
reply thereto, confirming that its contents are acceptable to the United 
Kingdom Government, shall be registered with the Secretary-General 
of the United Nations in accordance with Article 102 of the United 
Nations Charter . . . 


This was agreed to in the Note sent on the same date by the British Am- 
bassador in Reykjavik to the Foreign Minister of Iceland. In its memoran- 
dum to the Althing of 28 February 1961 the Government of Iceland stated: 


Finally it is provided in the Note that it, together with the reply of 
the British Government, where the British Government confirms its 
contents, be registered with the Secretary-General of the United Na- 
tions. In Article 102 of the United Nations Charter it is stated that 
only agreements that are so registered can be handled by the Interna- 
tional Court of Justice, should a dispute arise concerning their imple- 
mentation. This provision is a direct consequence of what has been 
said about reference of the matter to the International Court of Justice. 


The Exchange of Notes was registered by the Government of Iceland with 
the Secretariat of the United Nations on 8 June 1961. 


21. The history of the negotiations not only shows the intentions of the 
parties but also explains the significance of the six months’ notice required 
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to be given by the Government of Iceland to the United Kingdom Govern- 
ment, for on 2 December 1960 the United Kingdom representatives stated 
that the assurance they were seeking should provide, inter alia, that, “pend- 
ing the Court’s decision, any measure taken to give effect to such a rule 
will not apply to British vessels.” The Foreign Minister of Iceland is re- 
corded as having replied on the same date that the most difficult feature of 
the problem of the assurance was how to deal with the point that “if there 
was a dispute, no measure to apply an extension on fishery limits would be 
taken pending reference to the International Court.” 


22. The idea of a six months’ notice to be given by Iceland was first dis- 
cussed on 3 December 1960 and was embodied in the formula advanced by 
the Icelandic delegation on that same date, which is transcribed in para- 
graph 19 above. This requirement of notice was agreed to by the parties. 
it may be assumed that they considered that such a period would allow 
sufficient time to settle the question through negotiations or, if no settlement 
were reached, to submit the whole issue to the Court, including, in accord- 
ance with the statutory powers possessed by the Court, the applicability of 
the measures of exclusion to British vessels pendente lite. Furthermore, 
the interpretation advanced in the letter of 29 May 1972 from the Minister 
for Foreign Affairs of Iceland to the Registrar of the Court, intimating that 
the requirement of notice limited the right of recourse to the Court to the 
eventuality that the Icelandic Government should “without warning further 
extend the limits” (emphasis added), does not correspond to the text of the 
compromissory clause, which clearly relates to the extension of the limits 
and not to the notice of extension. Such an interpretation is also to be 
discounted in the light of the history of the negotiations. 


23. This history reinforces the view that the Court has jurisdiction in this 
case, and adds emphasis to the point that the real intention of the parties 
was to give the United Kingdom Government an effective assurance which 
constituted a sine qua non and not merely a severable condition of the 
whole agreement: namely, the right to challenge before the Court the 
validity of any further extension of Icelandic fisheries jurisdiction in the 
waters above its continental shelf beyond the 12-mile limit. In conse- 
quence, the exercise of jurisdiction by the Court to entertain the present 
Application would fall within the terms of the compromissory clause and 
correspond exactly to the intentions and expectations of both Parties when 
they discussed and consented to that clause. It thus appears from the text 
of the compromissory clause, read in the context of the 1961 Exchange of 
Notes and in the light of the history of the negotiations, that the Court has 
jurisdiction. It has however been contended that the agreement either 
was initially void or has since ceased to operate. The Court will now con- 
sider these contentions. 


24. The letter of 29 May 1972 addressed to the Registrar by the Minister 
for Foreign Affairs of Iceland contains the following statement: 


The 1961 Exchange of Notes took place under extremely difficult 
circumstances, when the British Royal Navy had been using force to 
oppose the 12-mile fishery limit established by the Icelandic Govern- 
ment in 1958. 


This statement could be interpreted as a veiled charge of duress pur- 
portedly rendering the Exchange of Notes void ab initio, and it was dealt 
with as such by the United Kingdom in its Memorial. There can be little 
doubt, as is implied in the Charter of the United Nations and recognized in 
Article 52 of the Vienna Convention on the Law of Treaties, that under 
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contemporary international law an agreement concluded under the threat 
or use of force is void. It is equally clear that a court cannot consider an 
accusation of this serious nature on the basis of a vague general charge un- 
fortified by evidence in its support. The history of the negotiations which 
led up to the 1961 Exchange of Notes reveals that these instruments were 
freely negotiated by the interested parties on the basis of perfect equality 
and freedom of decision on both sides. No fact has been brought to the 
attention of the Court from any quarter suggesting the slightest doubt on 
this matter. 


25. In his letter of 29 May 1972 to the Registrar of the Court, the Minister 
for Foreign Affairs of Iceland observed that the 1961 agreement “was not 
of a permanent nature” and added that: 


In particular, an undertaking for judicial settlement cannot be con- 
sidered to be of a permanent nature. There is nothing in that situa- 
tion, or in any general rule of contemporary international law, to 
justify any other view. 


This observation, directed against the Court’s jurisdiction, appears to rest 
on the following chain of reasoning: (1) inasmuch as the compromissory 
clause contains no provision for termination, it could be deemed to be of a 
permanent nature; but (2) a compromissory clause cannot be of a perma- 
nent nature; therefore (3) it must be subject to termination by giving ade- 
quate notice. This reasoning appears to underlie the observation of the 
oe of Iceland in its aide-mémoire of 31 August 1971 to the effect 
at: 


In the opinion of the Icelandic Government . . . the object and 
purpose of the provision for recourse to judicial settlement of certain 
matters envisaged in the passage quoted above [i.e., the compromissory 
clause] have been fully achieved. 


26. It appears to the Court that, although the Compromissory clause in the 
1961 Exchange of Notes contains no express provision regarding duration, 
the obligation it embraces involves an inherent time-factor conditioning its 
potential application. It cannot, therefore, be described accurately as 
being of a permanent nature or as one binding the parties in perpetuity. 
This becomes evident from a consideration of the object of the clause when 
read in the context of the Exchange of Notes. 


27. The 1961 Exchange of Notes did not set up a definite time-limit within 
which the Government of Iceland might make a claim in implementation 
of the Althing’s resolution. It follows that there could be no specification 
of a time-limit for the corresponding right of the United Kingdom to chal- 
lenge such an extension and, if no agreement were reached and the dispute 
persisted, to invoke the Court’s jurisdiction. The right of the United 
Kingdom thus to act would last so long as Iceland might seek to implement 
the Althing’s resolution. This was, of course, within the control of the 
Government of Iceland which in 1971, ten years after the Exchange of 
Notes, made a claim to exclusive fishery rights over the entire continental 
shelf area surrounding its territory and thus automatically brought into 
play the right of the United Kingdom to have recourse to the Court. 


28. That being so, the compromissory clause in the 1961 Exchange of 
Notes may be described as an agreement to submit to the Court, at the 
unilateral request of either party, a particular type of dispute which was 
envisaged and anticipated by the parties. The right to invoke the Court’s 
jurisdiction was thus deferred until the occurrence of well-defined future 
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events and was therefore subject to a suspensive condition. In other words, 
it was subject to a condition which could, at any time, materialize if Ice- 
land made a claim to extend her fishery limits, and the right of recourse to 
the Court could be invoked only in that event. 


29, The above observations suffice to dispose of a possible objection based 
on views expressed by certain authorities to the effect that treaties of judicial 
settlement or declarations of acceptance of the compulsory jurisdiction of 
the Court are among those treaty provisions which, by their very nature, 
may be subject to unilateral denunciation in the absence of express pro- 
visions regarding their duration or termination. Since those views can- 
not apply to a case such as the present one, the Court does not need to 
examine or pronounce upon the point of principle involved. It is sufficient 
to remark that such views have reference only to instruments in which the 
parties had assumed a general obligation to submit to judicial settlement 
all or certain categories of disputes which might arise between them in 
the unpredictable future. The 1961 Exchange of Notes does not embody an 
agreement of this type. It contains a definite compromissory clause estab- 
lishing the jurisdiction of the Court to deal with a concrete kind of dispute 
which was foreseen and specifically anticipated by the parties. In con- 
sequence, when a dispute arises of precisely the sort contemplated, and 
is referred to the Court, the contention that the compromissory clause has 
lapsed, or is terminable, cannot be accepted. 


30. In his statement to the Althing on 9 November 1971, the Prime Minister 
of Iceland alluded not only to an alleged change of circumstances with 
respect to fisheries and fishing techniques (which will be considered later 
in this Judgment), but also to changes regarding “legal opinion on fisheries 
jurisdiction.” However, the relevance to the compromissory clause of this 
allusion is not apparent, since if there is a dispute as to such changes it 
would be embraced in the compromissory clause and might be considered 
as an issue going to the merits. On the other hand, it could be considered 
as relevant to the compromissory clause on an hypothesis familiar in the 
law of certain States under the guise of “failure of consideration.” As such, 
it is linked with the assertion that, the object and purpose of the agree- 
ment having been fulfilled, it no longer has a binding effect for Iceland. 


31. It should be observed at the outset that the compromissory clause has 
a bilateral character, each of the parties being entitled to invoke the Court’s 
jurisdiction; it is clear that in certain circumstances it could be to Iceland’s 
advantage to apply to the Court. The argument of Iceland appears, how- 
ever, to be that, because of the general trend of development of inter- 
national law on the subject of fishery limits during the last ten years, the 
right of exclusive fisheries jurisdiction to a distance of 12 miles from the 
baselines of the territorial sea has been increasingly recognized and claimed 
by States, including the applicant State itself. It would then appear to be 
contended that the compromissory clause was the price paid by Iceland 
for the recognition at that time of the 12-mile fishery limit by the other 
party. It is consequently asserted that if today the 12-mile fishery limit is 
generally recognized, there would be a failure of consideration relieving 
Iceland of its commitment because of the changed legal circumstances. It 
is on this basis that it is possible to interpret the Prime Minister’s statement 
to the Althing on 9 November 1971, to the effect that it was unlikely that 
the agreement would have been made if the Government of Iceland had 
known how these matters would evolve. 


32. While changes in the law may under certain conditions constitute valid 
grounds for invoking a change of circumstances affecting the duration of a 
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treaty, the Icelandic contention is not relevant to the present case. The 
motive which induced Iceland to enter into the 1961 Exchange of Notes 
may well have been the interest of obtaining an immediate recognition of 
an exclusive fisheries jurisdiction to a distance of 12 miles in the waters 
around its territory. It may also be that this interest has in the meantime 
disappeared, since a 12-mile fishery zone is now asserted by the other con- 
tracting party in respect of its own fisheries jurisdiction. But in the present 
case, the object and purpose of the 1961 Exchange of Notes, and therefore 
the circumstances which constituted an essential basis of the consent of 
both parties to be bound by the agreement embodied therein, had a much 
wider scope. That object and purpose was not merely to decide upon the 
Icelandic claim to fisheries jurisdiction up to 12 miles, but also to provide a 
means whereby the parties might resolve the question of the validity of any 
further claims. This follows not only from the text of the agreement but 
also from the history of the negotiations, that is to say, from the whole set 
of circumstances which must be taken into account in determining what in- 
duced both parties to agree to the 1961 Exchange of Notes. 


33. According to the memorandum submitted by the Government of Ice- 
land to the Althing on 28 February 1961, together with the proposed Ex- 
change of Notes, the agreement comprised: 


... four main points: 
1) Britain recognises immediately the 12 mile fishery zone of Iceland. 
2) Britain recognises important changes in the baselines in four 
places around the country, which extends the fishery zone by 5065 
square kilometres. 
(3) British ships will be permitted to fish within specified areas be- 
tween the 6 and 12 mile limits for a limited period each year during the 
next three years. 
(4) The Government of Iceland declares that it will continue to work 
for the implementation of the parliamentary resolution of 5 May 1959, 
regarding the extension of the fisheries jurisdiction around Iceland and 
that any dispute on actions that may be taken, will be referred to the 
International Court of Justice. 


Undoubtedly certain of these provisions, such as those concerning fishing 
in designated areas during a period of three years, had a transitory char- 
acter and may be considered to have become executed. But in contrast 
there are other provisions which do not possess that same transitory char- 
acter. The compromissory clause is an instance. 


34. It is possible that today Iceland may find that some of the motives 
which induced it to enter into the 1961 Exchange of Notes have become 
less compelling or have disappeared altogether. But this is not a ground 
justifying the repudiation of those parts of the agreement the object and 
purpose of which have remained unchanged. Iceland has derived benefits 
from the executed provisions of the agreement, such as the recognition 
by the United Kingdom since 1961 of a 12-mile exclusive fisheries jurisdic- 
tion, the acceptance by the United Kingdom of the baselines established by 
Iceland and the relinquishment in a period of three years of the pre-existing 
traditional fishing by vessels registered in the United Kingdom. Clearly it 
then becomes incumbent on Iceland to comply with its side of the bargain, 
which is to accept the testing before the Court of the validity of its further 
claims to extended jurisdiction. Moreover, in the case of a treaty which 
is in part executed and in part executory, in which one of the parties has 
already benefited from the executed provisions of the treaty, it would be 
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particularly inadmissible to allow that party to put an end to obligations 
which were accepted under the treaty by way of quid pro quo for the 
provisions which the other party has already executed. 


35. In his letter of 29 May 1972 to the Registrar, the Minister for Foreign 
Affairs of Iceland refers to “the changed circumstances resulting from the 
ever-increasing exploitation of the fishery resources in the seas surrounding 
Iceland.” Judicial notice should also be taken of other statements made 
on the subject in documents which Iceland has brought to the Court’s 
attention. Thus, the resolution adopted by the Althing on 15 February 
1972 contains the statement that “owing to changed circumstances the 
Notes concerning fishery limits exchanged in 1961 are no Jonger applicable.” 


36. In these statements the Government of Iceland is basing itself on the 
principle of termination of a treaty by reason of change of circumstances. 
International law admits that a fundamental change in the circumstances 
which determined the parties to accept a treaty, if it has resulted in a 
radical transformation of the extent of the obligations imposed by it, may, 
under certain conditions, afford the party affected a ground for invoking the 
termination or suspension of the treaty. This principle, and the con- 
ditions and exceptions to which it is subject, have been embodied in 
Article 62 of the Vienna Convention on the Law of Treaties, which may in 
many respects be considered as a codification of existing customary law on 
the subject of the termination of a treaty relationship on account of change 
of circumstances. 


37. One of the basic requirements embodied in that Article is that the 
change of circumstances must have been a fundamental one. In this respect 
the Government of Iceland has, with regard to developments in fishing tech- 
niques, referred in an official publication on Fisheries Jurisdiction in Ice- 
land, enclosed with the Foreign Minister’s letter of 29 May 1972 to the 
Registrar, to the increased exploitation of the fishery resources in the seas 
surrounding Iceland and to the danger of still further exploitation because 
of an increase in the catching capacity of fishing fleets. The Icelandic 
statements recall the exceptional dependence of that country on its fishing 
for its existence and economic development. In his letter of 29 May 1972 
the Minister stated: 


The Government of Iceland, considering that the vital interests of 
the people of Iceland are involved, respectfully informs the Court that 
it is not willing to confer jurisdiction on the Court in any case involving 
the extent of the fishery limits of Iceland... 


In this same connection, the resolution pate by the Althing on 15 
February 1972 had contained a paragraph in these terms: 


That the Governments of the United Kingdom and the Federal 
Republic of Germany be again informed that because of the vital 
interests of the nation and owing to changed circumstances the Notes 
concerning fishery limits exchanged in 1961 are no longer applicable 
and that their provisions do not constitute an obligation for Iceland. 


38. The invocation by Iceland of its “vital interests,” which were not made 
the subject of an express reservation to the acceptance of the jurisdictional 
obligation under the 1961 Exchange of Notes, must be interpreted, in the 
context of the assertion of changed circumstances, as an indication by Ice- 
land of the reason why it regards as fundamental the changes which in its 
view have taken place in previously existing fishing techniques. This inter- 
pretation would correspond to the traditional view that the changes of 
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circumstances which must be regarded as fundamental or vital are those 
which imperil the existence or vital development of one of the parties. 


39. The Applicant, for its part, contends that the alterations and progress 
in fishing techniques have not produced in the waters around Iceland the 
consequences apprehended by Iceland and therefore that the changes are 
not of a fundamental or vital character. In its Memorial, it points out that, 
as regards the capacity of fishing fleets, increases in the efficiency of in- 
dividual trawlers have been counter-balanced by the reduction in total 
numbers of vessels in national fleets fishing in the waters around Iceland, 
and that the statistics show that the total annual catch of demersal species 
has varied to no great extent since 1960. 


40. The Court, at the present stage of the proceedings, does not need to 
pronounce on this question of fact, as to which there appears to be a serious 
divergence of views between the two Governments. If, as contended by 
Iceland, there have been any fundamental changes in Sening techniques in 
the waters around Iceland, those changes might be relevant for the decision 
on the merits of the dispute, and the Court might need to examine the 
contention at that stage, together with any other arguments that Iceland 
might advance in support of the validity of the extension of its fisheries 
jurisdiction beyond what was agreed to in the 1961 Exchange of Notes. 
But the alleged changes could not affect in the least the obligation to submit 
to the Court’s jurisdiction, which is the only issue at the present stage of 
the proceedings. It follows that the apprehended dangers for the vital 
interests of Iceland, resulting from changes in fishing techniques, cannot 
constitute a fundamental change with respect to the lapse or subsistence of 
the compromissory clause establishing the Court’s jurisdiction. 


41. It should be observed in this connection that the exceptional depen- 
dence of Iceland on its fisheries for its subsistence and economic develop- 
ment is expressly recognized in the 1961 Exchange of Notes, and the Court, 
in its Order of 17 August 1972, stated that “it is also necessary to bear in 
mind the exceptional dependence of the Icelandic nation upon coastal 
fisheries for its livelihood and economic development as expressly recog- 
nized by the United Kingdom in its Note addressed to the Foreign Minister 
of Iceland dated 11 March 1961.” The Court further stated that “from 
this point of view account must be taken of the need for the conservation 
of fish stocks in the Iceland area” (1.C.J. Reports 1972, pp. 16 and 17). 
This point is not disputed. 

42. Account must also be taken of the fact that the Applicant has con- 
tended before the Court that to the extent that Iceland may, as a coastal 
State specially dependent on coastal fisheries for its livelihood or economic 
development, assert a need to procure the establishment of a special fish- 
eries conservation régime (including such a régime under which it enjoys 
preferential rights) in the waters adjacent to its coast but beyond the exclu- 
sive fisheries zone provided for by the 1961 Exchange of Notes, it can 
epee ely pursue that objective by collaboration and agreement with the 
other countries concerned, but not by the unilateral arrogation of exclusive 
rights within those waters. The exceptional dependence of Iceland on its 
fisheries and the principle of conservation of fish stocks having been recog- 
nized, the question remains as to whether Iceland is or is not competent 
unilaterally to assert an exclusive fisheries jurisdiction extending beyond the 
12-mile limit. The issue before the Court in the present phase of the pro- 
ceedings concerns solely its jurisdiction to determine the latter point. 


43, Moreover, in order that a change of circumstances may give rise to a 
ground for invoking the termination of a treaty it is also necessary that it 
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should have resulted in a radical transformation of the extent of the obliga- 
tions still to be performed. The change must have increased the burden 
of the obligations to be executed to the extent of rendering the performance 
something essentially different from that originally undertaken. In respect 
of the obligation with which the Court is here concerned, this condition is 
wholly unsatisfied; the change of circumstances alleged by Iceland cannot 
be said to have transformed radically the extent of the jurisdictional obliga- 
tion which is imposed in the 1961 Exchange of Notes. The compromissory 
clause enabled either of the parties to submit to the Court any dispute be- 
tween them relating to an extension of Icelandic fisheries jurisdiction in the 
waters above its continental shelf beyond the 12-mile limit. The present 
dispute is exactly of the character anticipated in the compromissory clause 
of the Exchange of Notes. Not only has the jurisdictional obligation not 
been radically transformed in its extent; it has remained precisely what it 
was in 1961. 


44, In the United Kingdom Memorial it is asserted that there is a flaw in 
the Icelandic contention of change of circumstances: that the doctrine never 
operates so as to extinguish a treaty automatically or to allow an unchal- 
lengeable unilateral denunciation by one party; it only operates to confer 
a right to call for termination and, if that call is disputed, to submit the 
dispute to some organ or body with power to determine whether the condi- 
tions for the operation of the doctrine are present, In this connection the 
Applicant alludes to Articles 65 and 66 of the Vienna Convention on the 
Law of Treaties. Those Articles provide that where the parties to a treaty 
have failed within 12 months to achieve a settlement of a dispute by the 
means indicated in Article 33 of the United Nations Charter (which means 
include reference to judicial settlement) any one of the parties may submit 
the dispute to the procedure for conciliation provided in the Annex to the 
Convention. 


45. In the present case, the procedural complement to the doctrine of 
changed circumstances is already provided for in the 1961 Exchange of 
Notes, which specifically calls upon the parties to have recourse to the 
Court in the event of a dispute relating to Iceland’s extension of fisheries 
jurisdiction. Furthermore, any question as to the jurisdiction of the Court, 
deriving from an alleged lapse through changed circumstances, is resolvable 
through the accepted judicial principle enshrined in Article 36, paragraph 6, 
of the Court’s Statute, which provides that “in the event of a dispute as to 
whether the Court has jurisdiction, the matter shall be settled by the deci- 
sion of the Court.” In this case such a dispute obviously exists, as can be 
seen from Iceland’s communications to the Court, and to the other Party, 
even if Iceland has chosen not to appoint an Agent, file a Counter-Memorial 
or submit preliminary objections to the Court’s jurisdiction; and Article 53 
of the Statute both entitles the Court and, in the present proceedings, re- 
quires it to pronounce upon the question of its jurisdiction. This it has 
now done with binding force. 


46. For these reasons, 
Tae Court, 
by fourteen votes to one, 
finds that it has jurisdiction to entertain the Application filed by the Govern- 


ment of the United Kingdom of Great Britain and Northern Ireland on 
14 April 1972 and to deal with the merits of the dispute. 
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[The President appended a very brief Declaration. Judge Fitzmaurice 
appended a Separate Opinion. Judge Padilla Nervo’s Dissenting Opinion 
stressed the importance to Iceland of its coastal fisheries and its claim to 
those fisheries on continental shelf grounds; and stated that the Court 
should not overlook the British “pressure” under which the 1961 exchange 
of notes took place.] # 


4 He said in part: “A big power can use force and pressure against a small nation 
in many ways, even by the very fact of diplomatically insisting in having its view 
recognized and accepted. It is well known by professors, jurists and diplomats ac- 
quainted with international relations and foreign policies, that certain ‘Notes’ delivered 
by the government of a strong power to the government of a small nation, may have 
the same purpose and the same effect as the use of force.” 


Boox Reviews AND NOTES 


Leo Gross 
Book Review Editor 


Aviation Law: Cases and Materials. By Andreas F. Lowenfeld (with the 
assistance of James M. Burger). New York: Matthew Bender, 1972. 
pp. 982 (looseleaf, paged separately by chapters). Index. Table of 
Cases. Documents Supplement. pp. 543. $19.50 (for both volumes). 


In the United States, there has been a paucity of casebooks and, indeed, 
of general works on air law. This reflects, in large part, the fact that the 
subject is taught in very few law schools and is widely regarded as aca- 
demically superfluous, on the assumption that most if not all of its content 
is covered in other courses, such as torts, contracts, property, administrative 
law, conflicts, and international law. I have reason to believe, however, 
that a survey of the casebooks and textbooks in these fields would reveal 
that the distinctive legal situations and problems arising in aviation are 
typically touched upon rather lightly, if at all. 

Professor Lowenfeld, who teaches aviation law at New York University, 
has undertaken to fill this gap in a looseleaf volume accompanied by a 
separate paperback Documents Supplement. He recognizes and to some 
extent shares the traditional academic skepticism of aviation law as a 
separate field, but says: 


Thus this book is not designed to create or even illustrate a “field of 
law” such as torts or contracts or trusts. The materials presented 
here are designed for the next step in a lawyer’s education, when he 
begins to see that the appellate judicial decisions he studied in his 
first few semesters do not really describe the world (let alone the 
lawyer’s functions) but simply present certain issues arranged for 
pedagogical purposes—conveniently called “building blocks” (p. xiii). 


He then proceeds to give several reasons why aviation is a good subject for 
this “functional approach,” adding: “If one defines law in terms of what 
lawyers do in their professional capacity, aviation law is indeed a very 
important branch of both aviation and law” (p. xiv). 

The author concentrates, though not exclusively, on the administrative 
and international aspects of aviation. The seven chapters are headed, 
respectively, “Economic Regulation of Domestic Aviation,” “Regulation of 
International Air Transportation I—Routes and Capacity,” “Regulation of 
International Air Transportation [1—Passenger Fares,” “Who Makes Avia- 
tion Policy and Why,” “The Problem of Aircraft Noise,” “Liability of 
Carriers for Accidents in International Flight—The Warsaw Convention,” 
and “Aircraft Hijacking.” It is apparent that the bulk of the materials is 
on international aviation. The book is very similar in general conception 
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and form to the three-volume Infernational Legal Process: Materials for 
an Introductory Course, which was prepared by Professors Chayes, Ehrlich, 
and Lowenfeld and published in 1968. It is highly selective in the topics 
included. The materials are not only those of the kind usually found in 
casebooks, but also include excerpts from debates in Congress and even 
from the New York Times news columns. The reader is thus sought to be 
brought in direct contact with the living reality of some of the problems. 
Each chapter is divided into sections, and each section into subsections; 
at the end of each subsection are numerous searching questions of law and 
policy for discussion. The Documents Supplement contains not only 
statutes and international agreements, but also IATA documentation, ad- 
ministrative regulations, and official reports. 

The selection of topics, materials, and questions is, of course, a matter 
of subjective judgment. The book is certainly not comprehensive or 
even systematic. The materials on the international aspects of aviation 
provide, however, a good view of the more controversial or pressing prob- 
lems and possible solutions in commercial aviation law. 

O. J. Lissrrzyn 


The Extent of the Advisory Jurisdiction of the International Court of Justice. 
By Kenneth James Keith, Leiden; A. W. Sijthoff, 1971, pp. 254. Appen- 
dix. Fl. 40. 


The scope and functions of the advisory jurisdiction of the International 
Court, as well as the authority of its advisory opinions, have been subjects 
of intense discussion and controversy among scholars and statesmen. 
Despite the “authoritative” nature of even “nonbinding” advisory opinions, 
the disregard of several opinions of the International Court of Justice in 
recent years has led to increasing criticism of this form of jurisdiction and 
doubts have been raised afresh about following this procedure for the 
settlement of legal disputes. Kenneth James Keith evaluates in this well- 
written, very well argued, and adequately documented book the advisory 
competence of both the Permanent Court and the present International 
Court of Justice and the role which the advisory opinions can and do play 
in the peaceful settlement of international disputes. 

Based on a thesis submitted in partial fulfillment of the requirements for 
the degree of Master of Laws of the Victoria University, Wellington, the 
study is divided into seven chapters. In the first chapter (pp. 13-26), the 
author looks at the origins of the advisory jurisdiction of the international 
courts and how the opinions of the International Court have, “in practice, 
been given an authority comparable to that accorded to judgments” (the 
latter point he discusses in much greater detail in Chapter Five). In the 
second chapter (pp. 27-34), he examines the “precedent value” of de- 
cisions of the two courts and supports the widely accepted view that 
“Article 59 is irrelevant or, if relevant, of no practical significance” (p. 30). 

The third chapter (pp. 35-132) contains an incisive analysis of the 
“advisory competence” of the two Courts. He points out how the Court 
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sometimes redrafts the questions put to it in general or abstract terms “to 
keep in mind its obligation to cooperate with the other organs of the 
United Nations” (p. 63). In a very useful discussion about the effect of 
lack of consent of disputant states on the advisory jurisdiction of the Court, 
he throws new light on the Eastern Carelia, Mosul, and Peace Treaties 
cases. Contrary to the widely held belief that the Eastern Carelia reply 
decided that “where one state does not consent to the Court’s giving an 
opinion relating to any dispute to which it is a party the Court is in- 
competent,” he asserts that the Permanent Court never dealt with the 
question (p. 93). He seeks to prove that the Court in that case “was not 
concerned directly with its own competence” and that the reply of the 
Cout “was based primarily on Article 17 (of the Covenant) and was con- 
cerned with the competence of the Council” of the League (p. 95). He 
therefore affirms that “the sentence setting out the Court’s conception of 
the rule as to voluntary settlement relates to the Council and to the 
Council alone. It is then quite incorrect to state that the Court decided 
that in advisory cases it is bound by rules as to consent” (pp. 94-95). He 
concludes that “the Court’s advisory competence is not directly excluded 
by the fact that a state party to the dispute which has been referred to it 
does not agree to it giving an opinion” (p. 124). He finds this con- 
clusion supported by the Peace Treaties cases. 

In the next three chapters, Keith examines the discretion of the Court 
to reply. Although the Court certainly has discretion whether to reply 
to requests for opinions under Article 65 of its Statute, being a principal 
organ of the United Nations, it “will consider itself under a duty to 
reply to any valid requests for an advisory opinion unless there are “‘com- 
pelling reasons’ to the contrary” (p. 149). But the Court could never act 
otherwise than as a judicial body and it has in practice indicated the 
judicial nature of its advisory functions and insisted that judicial procedures 
be followed (p. 153). Indeed, “the more judicial the procedure the more 
authoritative an opinion would actually be.” In practice, Keith points 
out, “advisory opinions of the Court have been accepted as being as au- 
thoritative and virtually as binding as judgments.” However, in view of 
the fact that a few opinions of the present Court have not been fully 
implemented, “one cannot say as confidently as it was said in 1927 that 
the view that advisory opinions are not binding is more theoretical than 
real.” But, he believes, that “these failures can be said to be failures of 
implementation at the post-adjudication stage rather than of authority” 
(p. 222). 

In the last chapter (pp. 235-54), evaluating the advisory process, Keith 
finds “a positive disposition not to refer interstate disputes to the Court 
for an advisory opinion” (p. 240). Further, the widening of access to the 
advisory competence of Court by Article 96 of the Charter has had little 
practical effect, and the specialized agencies of the United Nations, au- 
thorized to seek advisory opinions, have generally ignored this procedure. 
The reasons for the neglect of the Court in general and the advisory 
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jurisdiction in particular, however, must be sought in the political climate 
of the international society. 

Even if one does not agree with all the conclusions of Keith and in 
spite of some repetition in different chapters, there is little doubt that his 
book is a very useful study on a very important aspect of international 
adjudication and is particularly welcome at a time when the future of 
the International Court of Justice is being seriously discussed. 


R. P. ANAND 


International Law and the Revolutionary State. By Richard J. Erickson. 
Dobbs Ferry: Oceana Publications, Inc.; Leiden: A. W. Sijthoff, 1972. 
p. xiii, 254. Index. $15.00. 


This is a conscientiously conceived but woefully inadequate “case study” 
of the Soviet Union and customary international law. Following opening 
chapters which outline the “ideological problem” confronted by the Soviet 
state in coming to terms with custom and compare western and Soviet 
views on the legal nature of customary international law, the author suc- 
cessively considers twenty-seven customary principles which he believes 
“the Soviets have accepted, rejected, advocated or modified.” Each principle 
is discussed in terms of its meaning and source under one of five sub- 
divisions; subjects of international law; international treaties; diplomatic 
and consular intercourse; territory and population; and peaceful settlement 
of disputes and the laws of war. 

The analysis is irreparably flawed by the author's apparent unfamiliarity 
with the relevant Soviet materials. Many important Soviet writings have 
not been consulted at all, and the quotations from or citations to Russian 
language sources often leave the impression they are being used derivatively 
from other publications. Statutes long since repealed are cited here as 
being in force (e.g., the 1927 Statute on the USSR State Boundary; the 
1935 Air Code; the 1929 Merchant Shipping Code); recent legislation of 
direct relevance to the points being raised is not mentioned at all (e.g. 
the 1966 Statute on foreign diplomatic representations on Soviet territory). 
The names of Soviet jurists (Osnitskaia, Sabanin) and even of Professor 
Verdross are misspelled consistently throughout the study. 

There also are material misrepresentations of Soviet doctrinal positions. 
Thus, the statement that “Soviet scholars reject opinio juris” (p. 35) is 
nonsense; the chapter on “subjects of international law,” which inter alia 
considers the principles of peaceful coexistence, national self-determination, 
nonintervention, and recognition, is not organized “along the lines a Soviet 
scholar would follow,” nor has a reputable Soviet jurist declared that nations 
struggling for independence “are included within the term ‘state’”; the ob- 
servation that Soviet jurists regard the high seas as res communis (p. 120) 
is incorrect. Key revisions of doctrinal views which do reflect changes in 
Soviet policy are overlooked; e.g., the author correctly notes a changing 
Soviet attitude ca. 1963 toward clausula rebus sic stantibus but fails to 
link it with the drafting of the Limited Nuclear Test Ban Treaty. 
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Data on Soviet international lawyers is collected in three appendices. 
Those listing Soviet representation in public and private international 
organizations and the membership of the editoral boards of Soviet inter- 
national legal publications are essentially accurate through 1968, but the 
“Who's Who” of Soviet international lawyers is replete with errors of 
commission and omission. 

The joint publishers of this book have issued several important volumes 
in recent years on Soviet law. Yet one harbors the suspicion that each 
employs an illiterate typographer specially assigned to books in this field. 
The quantity of typographical errors in this book is unpardonable and 
surely cannot be entirely the fault of the author. 

W. E. BUTLER 


Droit international et Histoire diplomatique (Documents choisis). Tome I— 
Textes généraux; Afrique, Amerique, Asie. pp. xx, 1226. Index. Fr. 200. 
Tome II—Europe. pp. x, 1098. Index. Fr. 150. By C. A. Colliard and 
A. Manin. Paris: Editions Montchrestien, 1970, 1971. 


The difficulties of keeping pace with current developments in the field 
of international law and diplomacy and to find access to the relevant docu- 
ments are too well known to be insisted upon at length. The “acceleration 
of history,” the hyperproduction of legal and diplomatic texts, whatever 
their particular value, the consequent delays of publication make it more 
and more difficult for a student of international affairs to provide himself 
with the tools without which he cannot perform his work in an adequate 
manner. In the realm of treaties alone, the UN Treaty Series has become 
such an unwieldy instrument and is so much behind schedule that, were it 
not for legal periodicals and, above all, for International Legal Materials, 
an international lawyer would be simply unabe to cope with most of the 
current problems. Older private editions, like the classical collections of 
Strupp or Le Fur-Chklaver, have become outdated; more recent ones, such 
as Reuter-Gros, are dating quickly. 

This being the situation, the recent publication by Professor Colliard 
and Mme. Manin of a new and particularly rich collection of documents 
is a major event which is sure to be warmly welcomed by those concerned. 
While following upon Professor Colliard’s first collection of documents of 
1950 (2nd edition) and its additional volume of 1957, the present volumes 
are not merely another supplement but are conceived as a fully self- 
contained major work of reference. 

This work of about 2,400 pages covers a period of time beginning in 
principle in 1815 (the American declaration of independence being the 
only earlier document included) and ending in 1970. It is composed of two 
“tomes,” the first being further subdivided into volume I, comprising what 
is called “general texts” and volume II, called “Afrique—Amérique—Asie”; 
the second “tome” (which in fact was published first) deals with Europe. 
Far from limiting itself to treaties alone, the work carries a large number of 
other documents: resolutions of international organizations, unilateral acts, 


584 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


diplomatic correspondence, etc. One can only admire the immense work 
involved in tracing and bringing together this enormous wealth of docu- 
mentation. 

While the real usefulness of a work of reference can be adequately 
judged only after actual use extending over a certain period of time, some 
observations may be made at first contact with the book. 

The most important of these concerns the method and the criteria of 
presentation of the texts selected. Generally speaking, a collection of 
documents may be arranged either purely chronologically or systematically, 
i.e., according to great subjects or themes, within which texts are again 
presented in chronological order. The former is certainly the simpler, 
the latter the more satisfactory solution since, instead of tearing asunder 
problems pertaining to a given field, it allows the reader to grasp im- 
mediately the historical development and the major connections. It is in 
fact this latter method that has been adopted by Strupp (with the self- 
explanatory exception of the period prior to 1815), by Brownlie, by 
Kocot and Wolfke,? and, last but not least, by Professor Colliard himself 
in the international law part of his 1950 collection. It was only in the 
1957 volume that Professor Colliard adopted a new and, may we say, 
somewhat startling criterion of geographical classification. 

The new work is based precisely on this criterion, with the exception of 
texts of a general character, the chronological order being preserved within 
the five main subdivisions. The editors claim that this combined geo- 
graphico-chronological system makes it easy to find a text “dont on connait 
la portée territoriale et Ja date.” But what is the “portée territoriale d'un 
texte”? Are documents relating to the Middle Eastern conflict to be looked 
for in Africa or in AsiaP Is the Stimson declaration an “American,” an 
“Asiatic,” or a “general” textP What about the North Atlantic Treaty? 
What about the 1951 Peace Treaty with Japan? What about the 1954 
Geneva agreements on Indochina, and where would the editors place the 
most recent cease-fire agreement between the United States and North 
Vietnam? 

It is earnestly submitted that the “geographical criterion” is not only in 
most cases nonexistent but positively misleading and that, contrary to the 
editors’ claim, it makes the practical operation of finding a document diffi- 
cult and cumbersome. This may be further illustrated by such cases as 
UN General Assembly resolutions which are scattered all over the volumes 
or the Briand—Kellogg Pact which is to be found in “Europe.” Examples 
could easily be multiplied. 

While this is the major complaint to be addressed to the book, it is not 
the only one. Thus, the reader may legitimately want to know who are the 
contracting parties to a treaty, but there are cases in which this vital in- 
formation is withheld, as for instance in the case of the 1951 Peace Treaty 
with Japan. Who are “les Puissances alliées” who concluded this treaty with 


1 Basic DOCUMENTS IN INTERNATIONAL Law (Oxford, 1971). 
2 Reviewed in 64 AJIL 218 (1970). 
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Japan? A footnote might have helped, just as it might have helped for the 
North Atlantic Treaty, particularly in view of the fact that, owing to the 
nonsystematic presentation, documents concerning the accessions of Greece 
and Turkey and those concerning the accession of Germany are separated 
from each other and from the basic text by hundreds of pages. And who 
among the “Members of the Council of Europe” are the contracting parties 
to the European Convention on Human Rights? 

Further, contrary to Prof, Colliard’s earlier practice, no references for the 
documents included are given, except for such documents as are listed but 
not reproduced. Yet, such references would seem highly desirable, par- 
ticularly with regard to documents of which only excerpts are quoted, 
documents which are particularly difficult to find and, above all, documents 
appearing in translation. 

It is certainly more difficult to take a stand on the actual selection of docu- 
ments. A collection of legal and diplomatic texts, like an anthology of 
poetry, bears necessarily the personal imprint of the editor. Even so, it 
may be asked whether it was necessary to overload the work with a certain 
type of document, especially of a repetitive character (e.g., resolutions of 
the UN General Assembly), just as it may be permitted to regret certain 
striking omissions, especially in a work claiming to “faire apparaitre 
Yessentiel dune évolution” (Tome I, p. vii). 

The prehistory and history of the Second World War may be taken as 
an example. While the collection carries the Polish-German declaration of 
nonaggression of 1934, it does not include the Polish—-Soviet nonaggression 
treaty of 1932 (extended in 1934). It includes the Soviet-German pact 
of August 23, 1939, but not the Anglo-Polish Agreement of Mutual As- 
sistance, concluded two days later. It may be added that the former pact, 
as well as the subsequent Soviet-German Boundary and Friendship Treaty 
of September 28, 1939, are reproduced without the all-important secret 
protocols, which became available as far back as 1948 and which contain 
the heart of the matter of Soviet-German relations in that period. But even 
the inclusion of the official texts only would have logically called for a 
followup, such as at least the Soviet-Polish pact of July 30, 1941. Ina 
wider context, one may regret the omission of the famous 1933 conventions 
for the definition of aggression, which certainly constitute documents of 
lasting interest. 

In the postwar period, the omission of any reference to either the Nurn- 
berg or the Tokyo trials with the charters of their respective tribunals is 
somewhat surprising. The 1948 Convention for the Suppression and Pre- 
vention of Genocide and the two related documents which are included 
are thus deprived of their historical context and roots. While the 1955 
State Treaty with Austria is included, no mention is made of Austria’s 
permanent neutrality; yet, it would have been easy to include both the 
Moscow Memorandum of April 15, 1955 and the Austrian constitutional 
law of October 25, 1955. 

Concerning international organizations, it would have been interesting 
to include the Headquarters Agreement between the United States and the 
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United Nations of 1947 and perhaps one or two other agreements between 
the territorial state and an international organization. 

Concerning international economic cooperation, the collection does in- 
clude documents relating to the European Economic Communities, EFTA 
and Comecon, but, surprisingly enough, not the Bretton Woods Agreements 
creating the International Monetary Fund and the International Bank for 
Reconstruction and Development, nor any texts concerning the GATT. 

Notwithstanding these critical remarks, the work is sure to become an 
important working instrument in the field of international law and diplo- 
matic history. But it would be a welcome development if the geographical 
criterion were to disappear in a second edition. The collection would gain 
in coherence and clarity, and all desirable modifications and additions could 
be made with great ease. 

Krystyna MAREK 


Baltic States: A Study of Their Origin and National Development; Their 
Seizure and Incorporation into the USSR. Third Interim Report of the 
Select Committee on Communist Agression, House of Representatives, 
93d Cong., 2d Sess., 1954 in International Military Law and History. 
Reprint Series, Vol. IV. Igor I. Kavass and Adolph Sprudzs, eds. Buffalo, 
New York: William S. Hein & Co., 1972. pp. 542. 

In 1954 the Select Committee of the U.S. House of Representatives 
published a Report on the “Communist Aggression and the Forced In- 
corporation of the Baltic States into the USSR.” This Report has now been 
reprinted under the joint editorship of Igor I. Kavass of the Northwestern 
University School of Law and Adolph Sprudzs of the University of Chicago 
Law School. In a short preface the editors justify their undertaking by the 
fact that this “only complete source of historical data in the English lan- 
guage about the Baltic States and the circumstances of their annexation by 
the Soviet Union” was originally printed in a limited number of copies 
and has therefore remained inaccessible to most libraries and scholars. 
The object of the present reprint is thus to save the document from oblivion, 
a fate which would be “a loss to the aggregate historical knowledge of 
mankind.” 

The justification is fully valid. It is a fact that, in their sufferings, some 
nations are denied even the comfort of having their plight known to the 
world at large and the wrongs inflicted on them stigmatized by an en- 
lightened public opinion. While “Munich” has come to stay in history as a 
term of shame and a symbol of evil, the response to the fate of the Baltic 
states has been a conspiracy of silence. 

To break such silence is the least that can and should be done, and the 
Report does it in a masterly way. It is, in fact, an impressive document of 
high scholarship, based on amazingly complete documentation and written 
with a maximum amount of objectivity and fairness. 

The Report begins with a broad sweep of the history of the three Baltic 
nations and a detailed account of their achievement of independent state- 
hood following the first World War. Such statehood did not come to 
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them by miracle but was gained against overwhelming odds: wars, civil 
wars, foreign invasion, indifference—if not outright hostility—of the out- 
side world. To have emerged victoriously out of such trials is evidence of 
a deep national consciousness and a firm determination of the three small 
nations to achieve self-determination. 

After an analysis of their subsequent constitutional developments, the 
Report presents an overall picture of their political, social, economic, and 
cultural achievements up to 1939. These achievements are generally highly 
praised, notwithstanding the justified criticism the Report makes of political 
deviations from “ideal models of democracy” (p. 164). One may, how- 
ever, be permitted to observe that such deviations seem relatively mild 
when secn in the historical context of the Europe of the thirties. 

A lengthy chapter is devoted to the diplomatic situation of the Baltic 
states in 1939, on the eve of the gathering storm. Relying on their mem- 
bership of the League of Nations, on an elaborate network of treaties, 
especially with the Soviet Union (of particular interest here, the non- 
aggression pacts and the conventions for the definition of an aggressor 
with the USSR), as well as on their proclamations of neutrality at the 
beginning of the conflict, the Baltic states did their utmost to preserve their 
precarious situations between Russia and Germany. Their efforts were, 
however, doomed to failure after the Soviet-German pact of August 23, 
1939, particularly in view of the secret protocols of that date and of Septem- 
ber 28, 1939. In fact, it was these protocols which assigned the Baltic 
states to the USSR as its “sphere of influence.” 

The subsequent story of the Soviet destruction of the Baltic states makes 
painful reading. It is a tale of violence and fraud, of brutality and cyni- 
cism, rarely surpassed in history. Three small nations, overwhelmed 
militarily by the introduction of Soviet garrisons into their territories, and 
subjected to every kind of threat and pressure, had to accept Soviet-dictated 
governments, to submit to fraudulent elections of fake parliaments, and to 
witness those parliaments petition the Supreme Soviet for the destruction 
of their countries’ independence by their incorporation into the Soviet 
Union. These facts are not made any more palatable by the spectacle, 
twenty-eight years later, of a government thanking a foreign state for the 
military invasion of its country. 

Arrests and deportations into the interior of the Soviet Union had 
begun even prior to the annexation. Appendix B of the Report carries 
official Soviet documents relating to such activities of Soviet security organs 
in the Baltic states. Were it not for the existence of documents of the 
“Reichssicherheitshauptamt,” they would stand unique in the political 
experience of mankind. 

Here ends the Report, but not history. And it may be a matter of 
regret that, while undertaking the task of republishing the Report, the 
editors did not follow it up with an account of further developments and of 
what is known of the present situation of the three countries, for they 
are just as worth preserving for the “aggregate historical knowledge of 
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mankind” as is the story of the annexation itself. It is therefore to be 
hoped that a follow-up volume will be published one day. Such publication 
would have to cover developments both outside and inside the Baltic states. 
Regarding the former, it would have to deal with de facto and de jure, 
express and implied recognition of the annexation, even by states which 
had been most vocal in its condemnation, with the gradual disappearance 
of Baltic Legations from the diplomatic lists of such states, with the Anglo- 
Soviet agreement of February 1967, under which Baltic assets in London 
were accepted by the British Government in payment of Soviet debts, etc. 
Regarding the latter, due prominence would have to be given to opposition 
movements in the Baltic states, of which surprisingly much evidence has 
become available in recent years. A particularly striking example here is 
the petition signed by over 17,000 Lithuanian Catholics and addressed to 
the Secretary-General of the United Nations, asking him to transmit the 
petitioners’ memorandum to Mr. Breshnev. Needless to say this document 
was never made public by those concerned. The “right of self-determina-~ 
tion” of “all” peoples has indeed become highly fashionable these days, but 
in a peculiar fashion, “all” means “some,” just as equality has come to 
mean different things to the more and to the less equal. 

The Report’s recommendations for action in the United Nations General 
Assembly in favor of the Baltic states (p. 8) have remained a dead letter 
and they hardly stand a chance of being taken up at this stage of de- 
velopments. But history does not come to a stop, just as the Baltic 
craving for freedom has not, on all available evidence, come to a stop. 
In the meantime, it is perhaps not too much to hope that the story of the 
Baltic states may at least provoke reflection on both the decency and the 
practicability of two sets of values and measures in a shrinking world, 
and that it may make the reader realize that, in the final analysis, “tua res 
agitur.” 

Krystyna MAREK 


NS—PROZESSE. Nach 25 Jahren Strafverfolgung: Méglichkeiten— 
Grenzen—Ergebnisse. Edited by Adalbert Riickerl. Karlsruhe: Verlag 
C. F. Müller, 1971. pp. 220. Appendix. Index. DM. 14.80. 


This authoritative collection of articles about the continued prosecution 
by West German Courts of Nazi war criminals is a helpful summary for 
those interested in the effective punishment of war crimes. 

The book’s subtitle reads “After twenty five years of Prosecution: Pos- 
sibilities—Limits—Results.” Some of the answers are given in these 
interesting articles by six German jurists currently working at the Zentrale 
Stelle der Landesjustizverwaltungen zur Aufklärung von NS-Verbrechen in 
Ludwigsburg (Central Investigating Bureau for National Socialist crimes). 
In the first article Dr. Adalbert Riickerl, Director of the Zentrale Stelle, 
maintains that the trials against Nazi war criminals must continue in order 
to establish the precedent that such crimes may not be committed with 
impunity. The practice of general amnesty and tabula rasa after war has 
been thus cast aside in the hope of deterring the repetition of war crimes 
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and crimes against humanity. Some of the more interesting problems dealt 
with by Dr. Riickerl are the extension of the statute of limitations by the 
German Parliament in 1965 and again in 1969, the difficulty in finding reli- 
able witnesses, and the continuing search for documentation of Nazi crimes 
in Poland, Yugoslavia, and the Soviet Union. Manfred Blank reviews the 
extermination of two million Jews in Poland. Alfred Streim documents the 
activity of the “Einsatzgruppen” in the Soviet Union. Günter Kimmel ana- 
lyzes the elaborate concentration camp system and the crimes committed 
there. Kurt Hinrichsen comes to grips with the difficult legal issue of 
“Befehlsnotstand” or superior orders. Finally, Dr. Heinz Artzt draws the 
line between traditional war crimes and the crimes committed by the Na- 
tional Socialist government during the Second World War. 

The origin of the Zentrale Stelle was the decision on November 6, 1958 
by the Ministries of Justice of the West German Linder (states) to set up a 
central investigating bureau in order to facilitate the investigation of crime 
complexes under the National Socialist régime. This Zentrale Stelle was 
established in December of 1958 and employs some 110 persons, including 
lawyers, judges, and other investigators. In the fifteen years since its 
foundation the Zentrale Stelle has expanded its card catalog to over half a 
million cards on persons and places, acquired hundreds of microfilms, and 
accumulated a very formidable document library. Its able researchers have 
contributed the necessary evidence in thousands of trials since 1958 and are 
presently engaged in investigating hundreds of cases with a view to 
possible criminal prosecution. At this time, there are Nazi trials in progress 
in Hamburg, Munich, Wiesbaden, Niiremberg, Wuppertal, and Bonn. 
Trials have just ended with convictions and acquittals in Frankfurt, Darm- 
stadt, Arnsberg, Regensberg, and Diisseldorf. 

It is interesting to note that the Germans do not base their prosecutions 
on the Genocide Convention of 1948 (adopted without retroactive effect as 
Article 220a of the German Penal Code) or on principles of international 
law, but instead exclusively on German law. Indeed most of the crimes 
committeed by the Nazis during the Second World War were also violations 
of German law and punishable under specific provisions of the Penal Code 
(Strafgesetzbuch). 

This short book shows what the Germans have been doing and are doing 
about their war criminals. Itis to be hoped that other nations will be re- 
minded of their responsibility to bring their own war criminals to justice. 


ALFRED MAURICE DE ZAYAS 


Legal Impediments to International Intermodal Transportation: Selected 
Problems, Options, and Recommended Solutions. By the Study Group 
on Legal Aspects of Intermodal Transportation of the Maritime Trans- 
portation Research Board, Division of Engineering—-National Research 
Council. [mimeographed] Washington, D.C.: National Academy of 
Sciences, 1971. pp. xiii, 186. Appendixes, Tables. $4.75. 


This research monograph, identifies, defines, and suggests solutions to 
legal impediments in international “intermodal” transportation of cargo by 
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common carriers, that is, in international movement of cargo by at least 
two different modes of transportation. The study deals only with legal 
impediments; hence economic, political, and operational problems, such 
as labor considerations, for example, are not included. However, the 
authors make an effort to assess the extent to which some of the legal 
impediments represent a serious commercial problem. For this purpose, 
the results of a questionnaire sent to a sample of more than 2,000 exporters 
and importers are included in the appendix. 

The study focuses on three specific controversial areas: through rates, 
shipping documentation, and through liability. They are discussed within 
the context of the impact of the federal regulatory structure, the antitrust 
considerations, and the international legal régime of intermodal transporta- 
tion. The discussion of national transportation policy concludes the sub- 
stantive portion of the study, followed by numerous appendixes and tables. 

A general introductory chapter sketches the economic importance of 
foreign trade for the U.S. economy, calls the reader’s attention to the 
impact of the “container revolution,” and touches on some current inter- 
national trade and transport policy problems, with the conclusion that 
removal of impediments to trade is necessary if the United States is to 
maintain its position in the world trade. 

In the part dealing with the context of international intermodal trans- 
portation, the study focuses first on the activities of the three regulatory 
transportation agencies; the Interstate Commerce Commission, the Federal 
Maritime Commission, and the Civil Aeronautics Board. The common 
features of these agencies as well as their effect upon the agencies’ approach 
to new problems of international intermodal transportation are described. 
A chapter on antitrust considerations delineates the conflict between the 
antitrust Jaws and the rate-setting policies of the regulatory agencies. 
The chapter on the international legal regime of intermodal transportation 
deals with the existing, mainly modal, transportation agreements, the 
present efforts to improve them, and possible future actions. Among the 
major impediments in the area of international agreements the study group 
sees the complex and inefficient system of through shipment documentation, 
the application of several international agreements and national laws to a 
single through movement of cargo, and the absence of a single responsi- 
bility for intermodal movements of cargo. 

The analysis of the three specific problem areas (rates, documentation, 
and through responsibility and liability) and of the national transportation 
policy is followed by 26 policy recommendations and, in the absence of 
consensus on certain points, by several options for further consideration. 

The monograph represents an original and major contribution to the 
study of the legal aspects of international transportation in the period when 
rapid technological change and the growing importance of international 
trade require skillful adjustment of the existing legal provisions to the 
changing situation. The fact that the experience of the members of the 
study group spans all the relevant agencies of the federal government as 
well as the economic groups concerned (carriers, forwarders, shippers, 
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banking and finance, marine insurance, and trade associations) and uni- 
versities and law firms accounts for the multifaceted and thorough analysis 
of the complex problem of the regulation of international intermodal 
transportation. There is no doubt that the adoption of even part of the 
recommendations suggested in the study would significantly contribute to 
improving the system of international maritime and maritime-related 
intermodal transportation. 
BorresLaw A. BOCZEK 


The Public International Utility Corporation. By G. O. Zacharias Sund- 
ström, Helsinki: Union of Finnish Lawyers, 1971. pp. xvi, 411. 
Bibliography. Fmk. 62.50. 


Public International Utility Corporations. By G. O. Zacharias Sundstrém. 
Introduction by Wolfgang Friedmann. Leiden: A. W. Sijthoff, 1972. 
pp. xvii, 140. Selected Bibliography and Index. DA. 28. 


If the titles of these two books appear to be similar, it is because one 
(Sijthoff) is essentially an abridgement of the other (Union of Finnish 
Lawyers). Both books contain a core of five well-organized studies of 
representative public international utility corporations: the Franco- 
Ethiopian Railway Company, the International Moselle Company, the 
Central African Power Corporation, the Basel-Mulhouse Airport, and the 
Scandinavian Airlines System (SAS). The unabridged version, in addition, 
contains an interesting, though no longer current, study of INTELSAT. 
Each of the studies summarizes historical developments, organization of 
management, financial and public control, conflict-solving mechanisms, 
privileges and immunities, and applicable law. Although some material 
is either eliminated or trimmed in the abridgement, Sijthoff’s razor, as it 
were, leaves the core intact. Moreover, factual and evaluative comparisons 
between the several corporations permeate both versions. But there the 
Sijthof book ends—except for an excellent introduction by the late Pro- 
fessor Wolfgang G. Friedmann, an inconclusive and summary conclusion, 
and an unnecessarily decimated version of a very useful bibliography 
found in the unabridged version. The unabridged version, however, at- 
tempts to harness the studies toward some new directions in the study of 
transnational! law and integration. 

In his pithy introduction to the Sijthoff book, Professor Friedmann, 
beginning wth a reference to David Mitrany’s A Working Peace System 
and drawing upon his own seminal study of public international corpora- 
tions, makes several useful observations. He writes that “post-war de- 
velopments have clearly demonstrated that such progress as the nations 
have achieved towards cooperation for common purposes and objectives 
have overwhelmingly occurred on the functional level, i.e., by the 
establishment of specific—bilateral or multilateral—institutions and organi- 
zations for defined purposes, rather than by general constitutional trans- 
fers from national to international sovereignty.” Characterizing the public 
international corporation as “much the most important post-war develop- 
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ment in international functional cooperation,” Professor Friedmann con- 
cludes that the principal value of Professor Sundstrém’s studies is two-fold: 
as a demonstration of how political antagonisms between nation-states may 
be bypassed in designing transnational responses to common needs, and 
as a description of different patterns of organization emerging in the 
absence of an “international corporation law and register in the proper 
sense.” To Professor Friedmann, the lessons to be drawn from the studies 
are: that the concept of the public international corporation is a general 
and developing one that allows for great flexibility and a variety of 
structures—a conclusion shared, incidentally, by Carlos Fligler in his 
earlier study+ for the World Bank—and that it is a virtually universal 
feature of all such entities that the director and his functional staff, rather 
than the “shareholders” or intergovernmental committees, dominate de- 
cisionmaking. 

Turning from Professor Friedmann’s practical and straightforward com- 
ments upon the case studies to the extensive, theoretical elaboration of 
them which distinguishes the unabridged version, it is apparent that Profes- 
sor Sundstrém, a professor at the Universities of Helsinki and Stockholm, 
considers the studies to be of considerably greater consequence. This 
arises out of the importance he attaches to the formation of a multilevel 
international corporate law drawn from general principles of public 
international law and municipal legal models alike and characterized by 
its own rules of corporate organization, liability, privileges and immunities, 
and so forth. In the formation of this international corporate law, Pro- 
fessor Sundstrém views the public international utility corporation as an 
instrumental integrating mechanism. His analysis draws upon a historical 
inventory of transnational corporations and upon the writings of such 
integration theorists as Deutsch, Haas, and Schmitter. Professor Sund- 
strém’s discussion of the integrating role of the corporations reminded 
this reviewer of J. J. Lador-Lederer’s description of the role of organiza- 
tions chartered by a traité fonction in the gradual “shift” of global order 
from bases in traité-contrat to formal, constitutional organizations.? Both 
scholars, for example, argue that functional organizations which perform 
essential public services may acquire international personality and status 
and may thereby serve as agents of the international legal order, even 
though they may not possess international personality in the traditional 
sense. 

According to Professor Sundstrém’s specific theory, the organizational 
pattern of each corporation is defined by a distinctive interplay of con- 
sumer, governmental, and corporate management interests. Each corpora- 
tion, however, is capable of contributing to overall integration insofar as 
its internal effects—that is, its relationships with constituent states—grow. 
An international corporate law gradually emerges which is not necessarily 


1 MULTINATIONAL Pusuic Enrerrerises (Washington, D.C.: IBRD, 1967). 

2 INTERNATIONAL NON-GOVERNMENTAL ORGANIZATIONS (Leyden: Sijthoff, 1963), 
and The International Corporation: Its Status in International Law, 1 IsraeL L. Rev. 
593 (1966). 
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accompanied by a strengthening of external effects—its relationships 
with third states—based upon the implied powers of the corporation. In- 
deed, the external and internal effects may be expected to converge as 
the law of international corporate organizations develops. Thus, Pro- 
fessor Sundström discerns a basis for the formation of an international 
corporate law that departs from recognized principles of international 
personality and organization. Vital to the growth of this body of law is 
the adoption of normative rules of municipal origin nurtured in general 
principles of international law. The emerging law comes not only to 
delimit the internal effects of the corporation but by the skillful applica- 
tion of comparative legal methods, to define a new legal regime. Informed 
recourse to municipal law is, of course, an enterprise familiar to inter- 
national tribunals that must avoid a nonliquet, as in the Cayuga Indians 
Claim and Abu Dhabi cases. A peculiarity of Professor Sundstrém’s analysis 
is an absence of references to such jurisprudence. 

Within this theoretical framework, the author makes two concrete 
drafting suggestions: first, that reference to domestic law by an organiza- 
tion is necessary to the extent that the staff of the corporation must be 
assimilated to the civil service of one or more of the constituent states 
(for example, in the case of the Basel-Mulhouse Airport, technical personnel 
are given the same status as other members of the French civil service 
working at domestic French airports); and second, that where the public 
international corporation draws upon the domestic legal systems of the 
constituent states, the inclusion of appropriate references in the relevant 
instruments is preferable to attempts to include the substance of the 
domestic law in those instruments. One example of how good legal 
planning has benefited the transnational performance of a company was the 
incorporation of the International Moselle Company as a German GmbH 
(limited liability company). This status enabled the company to establish 
an Aufsichtsrat, a council which, under German law, supervises the manage- 
ment. Participating countries are represented on this council, but not at 
lower levels, so that routine managerial decisions are not affected by 
multinational political differences. An even more dramatic example of this 
attribute of international corporations is the Central African Power Corpora- 
tion, which manages hydroelectric production in the Zambezi River for the 
benefit of both Rhodesia and Zambia, despite continuing political tension 
between them. 

It will be apparent that Professor Sundstrém’s theoretical framework 
represents a fresh treatment of some familiar concepts of jurisprudence and 
of the theory of international organization. Similarly, the corporations 
which he examines are familiar to readers of, for example, the Fligler 
study. Discussion in the unabridged version is a bit wordy and uneven, 
and is pockmarked in a few places with questionable statements (¢.g., the 
assertion on p. 373 that, in respect of sovereign immunity “not even the 
United States maintains any longer that the Government may in some 
instances perform acts in a sovereign capacity, but in other instances as a 
non-sovereign”). More serious to this reviewer was his impression that 
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the theoretical analysis in the unabridged version is rather synthetic and 
detached from the empirical core of the study. The consequences flowing 
from the activities of the corporations studied are therefore articulated 
with a sort of Aristotelian logic. 

Despite these deficiencies, the studies are not only well selected and 
skillfully organized, but are discussed with a degree of sophistication, 
thoroughness, and conviction that give the books, particularly the un- 
abridged version, some heuristic applications toward a better understanding 
of the status and role of nongovernmental organizations in world affairs. 
The current tension between Zambia and Rhodesia points up the 
importance of studying functional arrangements, such as the Central 
African Power Corporation, that bypass the conventional diplomatic 
structure in order to serve transcendent human needs. Both of these 
books are creative contributions to the functionalist genre of transnational 
literature. Who, then, should read which book? It seems to this reviewer 
that if the emerging significance, role and impact of functional entities 
such as the public international utility corporation are already grasped, 
then the reader’s time might be best spent on the Sijthoff, or abridged, 
version. If, however, the importance of transnational functional organiza- 
tions to the changing structure of international law and integration is 
unclear, then the reader will be rewarded by the insights and outlook 


of the unabridged version. James A. R. Narzicen 


Foreign Relations of the United States, 1947, Vol. II, Council of Foreign 
Ministers; Germany and Austria (Dept. of State Pub. 8530), pp. ix, 1,251. 
Index. $6.00. 1947; Vol. VII, The Far East: China (Dept. of State Pub. 
8613), pp. vi, 1,477. Index. $6.75. Washington, D.C.: U.S. Govern- 
ment Printing Office, 1972. 


Foreign Relations, 1947, Volume II deals almost in its entirety with 
problems regarding the occupation and control of Germany and Austria, 
problems which formed the substance of discussions in meetings of 
Deputies of the Council of Foreign Ministers in London, January 14- 
February 25, 1947, of the Foreign Ministers in Moscow March 10-April 24, 
of the Austrian Treaty Commission in Vienna, May 12—October 11, and of 
the Foreign Ministers in London, November 25-December 15. It also 
contains extensive documentation on discussions outside of these meetings 
on occupation problems. 

The record must be described as one of futility. The controlling powers 
involved were the United States, Great Britain, France, and the Soviet 
Union. French interests did not always agree with those of the United 
States and Great Britain, but the cleavage which blocked any real progress 
toward a settlement was that between the East and the West. The cold 
war had really set in. With realization that agreement on a united Ger- 
many was making no progress, measures were under way to solve the 
problems of the Western Zones without waiting for an agreement with the 
Soviet Union in firm control of Eastern Germany. 
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No progress was made on an agreement as to the German-Polish 
boundary. The Department of State agreed to major Polish annexations 
but opposed the full actual extent. This plan recommended leaving to 
Germany about 18,600 square miles of valuable agricultural land east of 
the Oder River. 

The British and Americans supported raising the level of production in 
their zones to give the Germans a better living standard and to contribute 
to the economic recovery of Europe. The Soviet Union asked for greater 
reparations in the form of transfer of plant equipment, while the French 
complained that the Americans were doing more to build up Germany 
than they were for France. 

No great progress was made on postwar treaties with either Germany 
or Austria. On October 11 the acting U.S. representative on the Austrian 
Treaty Commission stated: “After 85 sessions over a period of five months 
the Austrian Treaty Commission adjourns today without four-power agree- 
ment on any of the major unresolved issues in the Austrian Treaty.” A 
major difficulty was the claim by the Soviet Union of all German assets in 
Austria as reparations. The claim was for the assets free of all liabilities, 
thus in fact for far more value than the Germans owned. 

The United States and Great Britain protested the seizure by the Soviet 
Union of the Lobau oil refinery in Austria as a German asset. This re- 
finery was owned by a German subsidiary which was entirely owned by 
American and British oil companies. The protest was rejected by the 
Soviet Union. The United States and the Soviet Union also disagreed 
regarding war crimes cases in Austria. General Mark Clark, U.S. Deputy 
for Austria at the Council of Foreign Ministers, reported that the Soviet 
Union was demanding the handing over of alleged war criminals of Soviet 
nationality who had been proven to be neither Soviet nationals nor war 
criminals. General Clark insisted that sufficient evidence of guilt and 
nationality must be submitted. The Department of State supported his 
stand. 

It may come as a surprise to many to learn that two years after the 
German surrender large numbers of Germans were still held as prisoners 
of war and were being used as a labor force in the countries where they 
were held. On April 3, 1947, the Council of Ministers agreed that all 
German prisoners of war should be released by December 31, 1948. 

Foreign Relations, 1947, Volume VII records the situation in China 
following the failure of the Marshall Mission attempt to secure a peaceful 
settlement of the conflict between the Chinese Nationalist Government and 
the Chinese Communist Party. It also records the efforts within the U.S. 
Government to determine its own policy toward China. In China a 
stalemate continued with a considerable deterioration of economic and 
military stability and apparent gains for the Communists, particularly in 
Manchuria. 

The reporting from China in 1947 is strikingly different from that of 
the World War II years when Foreign Service political observers were 
condemning the Government of China as corrupt and reactionary, fore- 


596 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


seeing the strong development of the forces under Mao who were hailed 
as “agrarian reformers” and not real Communists. Those reports indicated 
little or no appreciation that a Communist takeover would be inimical to 
American interests. 

In 1947 criticism of corruption and reactionary policies within the Chinese 
Government continued, although Ambassador Stuart did report that: “Even 
so the men at the very top are of high integrity and continue to struggle 
bravely against terrific difficulties. There are many like them within and 
without the government” (p. 345). The difference from the reports of 
the earlier years is that by 1947 a realization had developed of the threat 
presented by the growing successes of the Communists. 

In the report quoted above Ambassador Stuart stated that the Com- 
munist goal was a thoroughly Communist China, and that he was convinced 
“that their control will follow the invariable Communist pattern of a police 
state with no freedom of thought or action and with brutal slaughter or 
expropriation of all who seem to be in their way.” 

Secretary Marshall and other officials in Washington believed that the 
best policy was to encourage the Chinese Government to avoid all-out 
civil war and to concentrate on political reform and economic recovery 
in the territory they held. 

The Director of the Office of Far Eastern Affairs, John Carter Vincent, 
sent a memorandum on February 7, 1947 to Secretary Marshall with a cover- 
ing memorandum summarizing the policies recommended (pp. 789-94). 
He stated the aim of American policy as being a united, democratically 
inclined China which would contribute to peace and progress in the Far 
East. He wrote: “We do not think that a Communist China could make 
such a contribution any more than we think that a feudal-facist China 
could do so.” Vincent's recommendation was for economic assistance in 
response to progress in reforms, with requirements “more sympathetic 
than exacting or censorious.” Later in supporting financial credits Vincent 
told directors of the Export-Import Bank that in giving help to China “we 
could not wait until the last shot was fired and Jeffersonian democracy 
burst forth in full bloom” (p. 1089). 

As to supplying arms and ammunition Vincent stated in his February 7 
memorandum the belief that what was done should depend on coming 
events. Vincent favored continuing the embargo on arms for China which 
had been in effect since shortly after the end of the war against Japan. 
He recommended that, “We withhold military aid to China in any form 
which would contribute to encourage civil war.” Vincent stated, however, 
that it would be unrealistic to withhold arms from the Nationalist Govern- 
ment if such action would make possible a successful offensive by the 
Communist forces. 

Vincent’s recommendations constituted a policy which was to continue 
through the year. General Marshall accepted the recommendations of the 
memorandum of February 7 and incorporated them in a letter of March 4 
to the Secretary of War (p. 805). By the end of the year the military 
situation had become increasingly critical and arrangements were made 
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to end the arms embargo and to supply the Chinese Government from 
surplus stoeks of ammunition. Active discussions were also under way 
for aid to meet deteriorating economic conditions in China. 

An issue of international law was raised by the Chinese Government 
in presenting an interest to assets in New York of the Russo-Asiatic Bank. 
Chinese payments had been made in the period 1917 to 1926 at a time 
when the U. S. Government had formally advised the Chinese Government 
that it would not approve Soviet confiscation of any preexisting Chinese 
interests. In its reply to the Chinese contention, the Secretary of State took 
the position that “it is believed to be a principle of international law that 
when a government which originates in revolution and revolt is recognized 
as the de jure government of the country in which it is established such 
recognition is retroactive in effect and validates all the action and conduct 
of the government so recognized from the commencement of its existence” 
(pp. 1190, 1240). 

E. R. PERKINS 


Soviet Yearbook of International Law, 1970. Edited by the Soviet As- 
sociation of International Law. Moscow: Nauka Publishing House, 1972. 
pp. 379. 2 R. 70 K. 


The nature of legal relations between states of the socialist common- 
wealth is worrying Eastern European lawyers. That is the theme of the 
1970 volume of the Soviet Yearbook, although there is much else, as usual. 
The troubling question is the position of the USSR with regard to the 
other members of the commonwealth. In the days of the Communist 
International there was no doubt: it was the “leader,” and this meant 
in Stalin’s time that he decided policy for all communists. The expression 
“proletarian internationalism” symbolized the relationship. While Soviet 
lawyers still tend to use this expression, as evidenced by the minutes of the 
1970 meeting of the Soviet Association of International Law, the other 
Eastern European lawyers uniformly referred to the relationship as one 
of “socialist internationalism,” a phrase which has come to mean a relation- 
ship between equals. 

A Romanian scholar argued circumspectly that the progress of the 
economy of each socialist state was a substantial condition for the broaden- 
ing of collaboration with the others. Presumably he had in mind the 
agricultural status planned originally for Romania, which was to receive 
its industrial needs from the German Democratic Republic. In short, in 
his view no member of the group can be held back by master planners. 
Soviet scholars seem to accept this view today, but one of them still uses 
the phase “proletarian” internationalism, and then softens the position by 
adding in parenthesis “(or socialist).” Then he concludes by saying that 
the principle is being applied on the basis of mutuality and is combined 
with patriotism. 


598 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


In the light of the Association’s discussion the Jead article in the volume 
takes on special interest. Dr. E. T. Usenko addresses himself to “Inter- 
national Law Problems of Socialist Economic Integration.” In his view 
the main problem is the correct combination of international and national 
interests of socialist countries, the combination of sovereignty and the 
closest cooperation. This word “sovereignty” used to be featured in efforts 
to keep a bourgeois majority of states from overwhelming the USSR at the 
United Nations and elsewhere. Now it is used in relations with col- 
leagues, What has Usenko in mind? Does he expect the other socialist 
states, perhaps including China, to outvote the USSR, or is he attempting 
to calm the other states in their fear that their private interests might be 
lost in advancement of collective interests as defined by the USSR? He 
adds another comment: he does not want the socialist states to refuse to 
evolve new socialist law and to cling to general international law, by which 
he means the law created throughout history prior to the emergence of the 
USSR. 

The second theme is “ideological struggle” with the bourgeoisie. The 
Communist Party has required that ideological struggle be conducted 
even though its policy in relationship with bourgeois states is one of 
“peaceful coexistence.” This position explains the many attacks in the 
volume on the West as imperialists and colonialists. Interestingly there is 
no retort, as there is in the general Soviet press, to China’s claim that the 
Soviet leadership has become socialist imperialist. 

The volume reiterates the position that socialist states can mold inter- 
national law to create imperative norms which will nullify treaties taking 
positions which the USSR refuses to accept. This is to be done in the 
name of an expansion of the concept of jus cogens. Also law is to provide 
that no state can be excluded from participation in a multilateral convention 
because all states do not recognize it or some may wish to choose their 
partners. Presumably, this springs from Soviet frustration with the exclu- 
sion of the German Democratic Republic from international relations 
prior to its general acceptance in 1972. Finally, an author argues that 
members of the Soviet federation must be permitted to adhere to inter- 
national conventions. 

The volume is well edited. In contrast to the early years of the series 
which began with the 1958 volume, the English translations are fluent. 
It is too bad that they only cover the major articles. The brief notes on 
UN activities in a wide variety of fields, the book reviews not only of 
Soviet literature but those of Eastern European socialists, the bibliography 
of publications throughout Eastern Europe except in Albania: all are 
great aids to Western readers. Once again it can be said that no other 
single volume provides such a convenient source of Soviet positions on 
major issues in international law. Regrettably, the timelag between its 
materials and its publication date has been permitted to extend to two 


years. 
Joun N. Hazard 
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Legal Aspects of Oil Concessions in the Middle East. By Shavarsh 
Toriguian. Beirut: Hamaskaine Press, 1972. pp. 317. Index. $12.50. 


While the primary object of Dr. Toriguian’s study is a legal description 
and analysis of oil exploration and exploitation concessions and pipeline 
agreements in the Middle East, it has the broader significance of a 
treatment of the law of state contracts generally. The authors direct 
personal experience in the field as an adviser to the Government of 
Kuwait and as Director-General of Transportation in the Government of 
Lebanon is apparent; he is now professor of law in the Lebanese Uni- 
versity. 

The chief value of the book lies in its sound appreciation of the basic 
premise that the starting point and recurrent reference source of a realistic 
assessment of the law of international concessions must be the contractual 
instruments themselves. A useful attempt at summarizing the main pro- 
visions of certain principal agreements is made on pp. 51-61, and various 
types of clauses are quoted extensively throughout. The author’s position 
is, particularly with regard to concessions granted by states which lack 
restrictive and detailed petroleum legislation, that “the primary source 
of the law applicable to concessionary oil agreements is to a large extent 
the agreements themselves” (p. 61, cf. pp. 66, 90, 151). Although Dr. 
Toriguian concludes that “in principle nationalisation is a legitimate expres- 
sion of the jurisdiction of a State and . . . independently of the question 
of compensation, is a valid legal act of the State and should be recognised 
by international law as such” (p. 175), he does acknowledge the overriding 
force of a contract limiting the state’s power to nationalize and regulate. 
For the expectation that solemn promises be kept “can indeed be con- 
sidered a general principle of Jaw universally recognised by civilised 
States” (p. 199). This is particularly so in situations where the state 
agrees not only to subject its relationship with a foreign subject to a system 
of law other than its own, but to submit the resolution of all disputes to 
an external and independent judicial machinery, such as arbitration by a 
permanent body or an ad hoc panel (p. 242), by which the state “implicitly 
waives any requirement of the exhaustion of local remedies” (p. 59). 

The author thus accepts certain concession instruments as evidence 
per se of state practice, hence as an expression of customary international 
law, and further as the sole constitutive law relevant in disputes between 
the parties. However, he realizes the necessity of allowing for change 
through negotiation and that “an uneasy equilibrium has to be sought 
between legal rights and actual sovereign or financial power in a field so 
scantily marked with precise legal rules” (p. 289). 

Dr. Toriguian’s treatment of international law issues is expository rather 
than analytical. There are conspicuous omissions in the bibliography, too 
many verbatim quotations, and numerous typographical errors. State 
diplomatic practice in the protection of contractual rights is largely dis- 
regarded, as are the more intricate nationality aspects of the espousal of 
claims on behalf of consortia. The chapters on pipeline transit rights 
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and offshore concessions in the Persian Gulf are essentially independent 
essays on topics of a rather special character, which might perhaps more 
suitably have been published separately. However, the book has merit 
because it moves closer to reality than many previous legal studies on the 
topic. 

J. Gatis WETTER 


Extradition in International Law. By I. A. Shearer. Manchester: Man- 
chester University Press; Dobbs Ferry: Oceana Publications Inc., 1971. 
pp. xxv, 283. Table of Cases, Appendices, Bibliography, Index. $9.00. 


Extradition has not been a subject of continuing interest in this century 
to international lawyers in the common law world. Apart from the study 
by the Harvard Research in International Law, published in 1935, there 
have been occasional comments on specific cases, such as the Factor Case, or 
analyses of specific legislation, such as the 1965 Irish Extradition Act. But 
generally extradition and other methods of recovery of fugitive offenders 
have attracted little attention despite the fact that human rights which 
they obviously affect have been a subject of considerable interest, especially 
in the post-World War II period. Dr. Shearer’s study provides a highly 
useful introduction to contemporary extradition practice, analyzing current 
problems with particular attention to practice in the United Kingdom and 
other Commonwealth countries. 

Commencing with a brief history of international cooperation with re- 
spect to the rendition of fugitives, the author turns in Chapter 2 to the 
bases of extradition. He estimates that there are only 500 to 750 bilateral 
treaties in force, whereas if members of the United Nations were bound by 
a network of such treaties, there should be (as of 1969) more than 14,000 
such agreements. Of the bilateral treaties in force, most are obsolescent, 
limited as to the scope of offenses reached, and hampered by “excessive 
procedural requirements” (p. 2). The author correctly observes that the 
alternative of extradition by reciprocity is no solution, even where it is 
legal, because it always involves the factor of scorekeeping, nor does it 
obviate the extradition magistrate’s problem of interpreting the domestic 
law of the requesting state in order to determine whether the require- 
ment of double criminality has been satisfied. The pattern of multilateral 
treaties is examined together with the problem of state succession to 
extradition treaties. 

The third chapter deals with alternatives to extradition, such as as- 
sumption of jurisdiction by the asylum state, abduction, and deportation. 
As the book was completed before the conclusion of the 1970 Hague and 
1971 Montreal conventions on aircraft hijacking and related acts of 
sabotage, there is no consideration of the impact on international criminal 
law of the principle of aut dedare aut judicare which these conventions 
emphasize. With regard to abduction, it is stated that some African states 
are inclined toward this practice although no details are given. In 
examining deportation, or more precisely exclusion and expulsion, as alter- 
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natives to extradition, the author correctly surmises that these methods are 
more commonly used for purposes of rendition than is extradition. It is 
not shown clearly, however, that unlike extradition which is a criminal 
procedure, exclusion and expulsion are administrative procedures, so that 
their use for rendition purposes constitutes a misuse of legal processes 
which denies the fugitive the protection which criminal procedure should 
be expected to provide. It would have been useful to have examined in 
this chapter rendition pursuant to status of forces and other nonextradition 
treaties. 

The chapter on nationality as a bar to extradition presents a thoughtful 
and scholarly examination of this long-standing difficulty. The author con- 
cludes that nonextradition of nationals is not a rule of customary inter- 
national law and that there is little basis in modern times for its application. 
He suggests that trial of the accused in the locus delicti and his return to 
the home state for imprisonment would meet the main arguments against 
extradition of nationals. 

In the fifth chapter, the problem of statement of offenses in extradition 
treaties is examined with the usual conclusion that the “enumerative” 
method is less satisfactory than the “eliminative” method, i.e., identification 
of the offense in terms of minimum or maximum penalty. The author 
endorses the eliminative method but with the wording suggested in the 
Harvard Research Draft Convention on Extradition (Art. 2), whereby the 
offense charged should carry a “possible penalty” of a certain term of 
years (p. 137), an approach which avoids inter alia the problem caused by 
the state which imposes no minimum penalty. 

The common law countries’ requirement that a requesting state show 
a prima facie case of guilt and the opposition of civil law states to this 
tule are examined in Chapter 6. The author observes that those civil law 
states which are opposed are also the ones which refuse to extradite na- 
tionals. He approves of the prima facie rule as a “practical convenience” 
(p. 161) in terms of keeping extradition proceedings parallel to local com- 
mittal proceedings, and, it may be added, thereby reducing the average 
extradition magistrate’s confusion when confronted by an extradition case. 

In Chapter 7 the author explores the exception of the political offense, 
“the most intractable problem of international extradition law” (p. 213). 
He shows that no universal definition of the political offense is likely; but 
he might have noted that the Castioni rule is more commonly accepted 
than any other. The author does not clarify the practical distinction, if 
any, between the délit complexe and the délit connexe. With regard to 
the extradition of Marcos Perez Jimenez from the United States to Vene- 
zuela, it may be observed that the political offense defense was ruled out 
early in the proceedings as he was accused of “embezzlement by a public 
official,” an extraditable offense under the 1922 Treaty with Venezuela 
(Art. TE(14) ). 

In the last chapter, the author deals briefly with selected procedural 
problems such as the relation between executive and judicial branches 
as to the ultimate authority in extradition proceedings. He argues that 
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procedures should be spelled out in the treaties and not left to courts to 
work out by analogy from municipal legislation, a slight contradiction of the 
statement that the “excessive procedural requirements of existing treaties” 
(p. 2) constitute a deterrent to the use of extradition. In conclusion, he 
urges abolition of the nonextradition of nationals rule, recognition of the 
rule of prima facie case of guilt, and more emphasis upon the use of the 
facilities of the International Criminal Police Organization (INTERPOL) in 
extradition. By strengthening bilateral extradition relations, he looks to the 
extension of regional extradition treaties and, ultimately, to a universal 
extradition treaty. 

This book provides a concise overview of contemporary extradition 
practice, giving special attention to some of the more difficult features of 
that practice. It constitutes a sound point of departure for what is the 
real need in this field—a series of studies of extradition on a state by 
state basis, or where some states have had limited experience with extra- 
dition, as among African states, then by groups of states. For the practi- 
tioner as well as the general student of international law, such “handbooks” 
would have the advantage of being able to deal with the nuances of national 
political and judicial practice, to point up the impact of particular inter- 
national political relations upon extradition practice, and essentially, to 
furnish the bases for continuing evaluation at the state and international 
levels of a procedure which is fundamental to an effective system of 
international criminal law. 

ALONA E. Evans 


BRIEFER NOTES 


The War Claims Commission: World War II. (Ottawa: Queen’s Printer 
for Canada, 1970, pp. viii, 728. Index.) One of the major problems facing 
international lawyers attempting to keep up with current developments in 
the Law of State Responsibility is the failure of governments to publish the 
decisions of those commissions, national as well as international, actually 
adjudicating international claims. The recent record of the United States 
in this regard is abysmal. Although their decisions would reveal a vast 
amount of data that would contribute to the progressive development of 
this body of international law, the United States has not seen fit to publish 
the proceedings of the United States-Japanese Property Commission, the 
United States-Italian Conciliation Commission, and the Lake Ontario Claims 
Tribunal (United States v. Canada), the three mixed claims commissions 
to which the United States has been a party since World War II. The 
record of other countries, it should be noted, is scarcely better. 


Now comes a splendid collection of materials from Canada, covering the 
activities of that country’s War Claims Commission in the postwar period. 
This volume contains the 1960 General Report and the 1966 Supplementary 
General Report of the Chief War Claims Commissioner, which with seven- 
teen appendices make up the first third of the book. An eighteenth ap- 
pendix, comprising the last two-thirds, contains edited reports of cases 
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before the Commission. These edited reports, selected from an estimated 
25,000 reports made by the Commission, amply “illustrate the principles 
and procedure followed by the Commission in processing and adjudicating 
the various classes of claims” (p. 60). The Canadian Government is to be 
warmly congratulated for publishing this comprehensive volume, which 
contains a veritable treasure chest of valuable precedents for students of 
the en of International Claims. If only other governments would follow 
suit 
R. B. Lorca 


Legislative History: Research for the Interpretation of Laws. By Gwen- 
dolyn B. Folsom. (Charlottesville: University Press of Virginia, 1972, pp. 
viii, 136. Index. $6.00, cloth; $2.95, paper.) This book is essentially an 
introductory manual for beginning law students, to familiarize them with 
some of the more important legislative—history materials useful in the inter- 
pretation of U.S. legislation, the U.S. Constitution, and international treaties. 
It provides some good, clear guidelines to things such as the numbering of 
bills in the Congress, the types and titles of various congressional docu- 
ments, kinds of reports of committee hearings and floor debates, and related 
matters. It gives more general and somewhat less satisfactory account of 
the main sources for American Constitutional drafting history. The book 
is least useful in the matter of treaties; here the author is on very unsure 
ground, and although her account of Senate ratification materials is pass- 
able, her sketchy introduction to international travaux préparatoires will 
probably be useless to anyone who reads this JOURNAL. 


In reading through this book, I was struck by the obvious need for a good 
book of this very type. A reference manual of far greater detail than the 
present work, indeed one that might claim to be exhaustive, would be an 
extremely valuable source book. What would be needed is a well-organized 
detailed outline-form listing of all the kinds of legislative source materials 
that are available or could A tracked down in the areas of U.S. legislation, 
the Constitution, and perhaps international treaties. (The latter subject is 
the most difficult, and the author would have to have a thorough acquaint- 
ance with UN materials.) The user of such a manual would have not only 
a guide that would help him in his search for legislative history, but also a 
checklist of possible sources that he might have overlooked. 


The present manual is far from complete, though it is a valiant beginning, 
at least for U.S. federal materials. Unfortunately the author devotes far too 
much space to introductory thoughts concerning legislative history—kinds 
and uses of such history, and the like. Lacking any sort of coherent theory 
of why one should resort to legislative history, the author repeats a number 
of clichés and sounds for all the world like Corpus Juris Secundum, The 
space would have been far better spent in enriching the detail of the chap- 
ters on federal laws and the Constitution. 

ANTHONY D'AMATO 


The Concept of Aggression in International Law. By Ann Van Wynen 
Thomas and A. J. Thomas, Jr. (Dallas: Southern Methodist University 
Press, 1972, pp. xi, 114. Index. $6.95.) This study, by husband and wife 
members of the political science and law faculties of SMU, summarizes the 
problems encountered in trying to define aggression. Their monograph 
restates the case for and against a definition, and traces the search for agree- 
ment from the League of Nations through the session of the UN’s Special 
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Committee to Define Aggression which closed in March 1971.1 The Pro- 
fessors Thomas examine the applicability of the concept to legal entities 
other than states, the relevance of aggressive intent, and various forms of 
direct and indirect aggression. They conclude that the failure to formulate 
an acceptable definition “indicates that this task is difficult, but it does not 
mean that it is unnecessary or impossible” (p. 12). 


It is not easy to add new insights to a subject that has attracted outstand- 
ing scholars for over fifty years. The authors have studied divergent points 
of view and their many footnotes contain useful references to other works. 
They invite consideration of an extension of the concept of aggression to 
include various forms of subversive activities. They refer to a host of 
modern subversive techniques which have been characterized as aggressive 
by the Organization of American States, even though no armed force was 
involved. The authors also draw attention to hostile propaganda which 
they feel might be viewed as ideological aggression, and various nonmilitary 
measures which might constitute economic aggression. The recent delib- 
erations of the Special Committee, although dealing with many forms of 
so-called “indirect aggression,” have not been burdened by debate on such 
extensions of the proposed definitions as here considered. 


This small book sheds little light on the vexing difficulty of drawing a line 
between permissible and impermissible intervention in situations involving 
civil strife, national liberation of dependent peoples, or legitimate acts of 
self-defense or self-determination. A definition of aggression which seeks 
to become a legal shield to preserve a status quo which is regarded as so- 
cially or politically unbearable will not find general acceptance. Although 
the conclusion of the authors is somewhat obscure one can only applaud 
their constructive contribution to a subject that will require further clarifica- 
tion and agreement before a peaceful and rational world order under law 
can be established. 

BENJAMIN B, FERENCZ 


Peaceful Settlement among African States: Roles of the United Nations 
and the Organisation of African Unity. By Berhanykun Andemicael, pp. 
vii, 68, $2.50. 

The Quiet Approach: A Study of the Good Offices Exercised by the 
United Nations Secretary-General in the Cause of Peace. By Vratislav 
Pechota, pp. 92, $2.50. 

merge! and Prediction in International Mediation. By Frank Edmead, 
pp. 50, $2.00. 

Complementari Structures of Third Party Settlement of International 
Disputes. By Vratislav Pechota, pp. 63, $2.00. 

ec ae and Consensus in the Security Council. By F. Y. Chai, pp. 
56, $2.50. 

(All by United Nations Institute for Training and Research, New York, 
1971 and 1972.) 


The United Nations Institute for Training and Research (UNITAR) is an 
autonomous institution within the United Nations which sponsors research 
and training related to the functions of the organization. These five short 
works are selections from the more than a UNITAR publications in 
French, English, and Spanish; most of the studies are characterized by an 
in-depth examination of a specialized topic. 


1 For an analysis through March 1972 see Ferencz, Defining Aggression: Where it 
Stands and Where It’s Going, 66 AJIL 491 (1972). 
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The reviewed publications are no exception; each is an exhaustive treat- 
ment of a narrowly focused subject. While the research in all the works is 
substantial, The Quiet Approach and Peaceful Settlement among African 
States are particularly well documented. ‘This, perhaps, reflects the meth- 
odology used in both studies, which draw extensively on a variety of illus- 
trations. Complementary Structures is an exhaustive categorization of 
those elements in the international system which facilitate third-party inter- 
ventions. The least useful of the works, despite its substantial research and 
analysis, is Consultation and Consensus in the Security Council. Its con- 
clusion that consensus in the Security Council may enhance the effectiveness 
of its decisions is hardly noteworthy. The heuristic study Analysis and 
Prediction in International Mediation is an insightful variation from the 
foregoing descriptive works. Mr. Edmead suggests that a United Nations 
agency should continuously “monitor” conflict-laden situations by applica- 
tion of a working model of analysis which he describes in order to select the 
most propitious moment and means of mediation. 


Spec be who are interested in these subjects will find these UNITAR 
publications useful. 
Perer Z. R. FINKLE 


Gewaltsame Flugzeugentfiihrungen aus Vélkerrechtlicher Sicht. By Ed- 
mund W. Faller. (Berlin: Duncker & Humblot, 1972, pp. 212. DM. 39,60.) 
This slender work, volume 21 in the publisher’s series of monographs de- 
voted to international law questions, must be viewed as one of the most 
carefully developed studies of the problem of aerial hijacking. Published 
at about the same time as the recent studies by Lissitzyn and McWhinney,* 
Faller’s work traces attempts to stop the seizure of aircraft through the 
Hague Draft Convention of 1970. It thus omits more recent international 
agreements on the subject but anticipates many of their provisions. 


The study explores, in turn, hijacking incidents by regions, the admissi- 
bility of sovereign acts against seized aircraft (with a thorough but inevita- 
bly academic discourse on analogies with the doctrine of hot pursuit at sea), 
and then proceeds to an effective and polished excursion into the law of war 
in order to deny the status of legal acts to incidents caused by Palestinian 
guerrilla organizations. 


After examining the need for new international agreements concerning 
transnational hijacking, Faller examines in intricate detail the knotty prob- 
lems created by the joining of politically inspired hijackings with the com- 
mission of criminal offenses. Faller’s conclusions center on the belief that 
under a preferably universal agreement it should be quite possible to grant 
political asylum to a hijacker, yet nevertheless to punish him (despite the 
“goodness and excellence” of his motivation) adequately for the serious 
danger to the passengers. The author therefore recommends that, when 
political considerations would prevent extradition, any hijacker, regardless 
of claimed political motives for his acts, be handed over by the host state 
to its law enforcement authorities for prompt trial of the offenses committed 
against property and passengers. 


1 Lissitzyn, Hijacking, International Law and Human Rights and McWhinney, In- 
ternational Legal Problem-Solving and the Practical Dilemma of Hijacking, in AERIAL 
PIRACY AND INTERNATIONAL Law (McWhinney ed. 1971), as well as addresses by 
the same authors in Proc. Amer. Soc. or Int. Law 65 AJIL (No. 4) 71-75, 80-86 
(1971). See also Dinstein, Yoram, Criminal Jurisdiction over Aircraft Hijacking, 7 
IsnarL L. Rev. 195-206 (1972). 
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One of the useful features of Faller’s volume is its careful documentation, 
with a bibliography embracing almost 300 sources, both public and private 
in origin. 

GERHARD VON GLAHN 


United Nations Peacemaking: The Conciliation Commission for Palestine. 
By David P. Forsythe. (Baltimore: The Johns Hopkins University Press, 
1972. pp. xvii, 201. Appendix. Bibliography. Index. $10.00.) This 
book will be of interest, as the author suggests, to students of international 
organization, Middle East specialists, and political science methodologists. - 
It represents an attempt to merge a substantive review of the Conciliation 
Commission for Palestine soe with theoretical speculation and general- 
ization about UN peacemaking. 


Mr. Forsythe perceives three distinct but related ways in which the 
United Nations might become involved in conflict situations, and believes 
that misunderstanding can result from our inadequate terminology for them. 
UN “peacekeeping” is seen as “conflict-management,” that is, as an effort 
to control conflict already initiated (e.g., the UN Congo operation). A 
second type of involvement is “peacemaking,” or “conflict-resolution” (often 
called “pacific settlement”). Here UN action (as in the case of the CCP) 
is directed toward resolving the basic, substantive conflict issues. Finally, 
“peaceservicing” represents a UN effort to ameliorate conflict through 
socioeconomic programs, such as the UN civilian operation in the Congo. 


Within this general frame of reference, the author discusses the problems 
and politics of organizing UN peacemaking missions. The major portion 
of his study treats the diplomatic history of the CCP from 1948 to 1968, 
with a view toward evolving criteria for judging the effect of structure upon 
roles played. The final chapter offers a brief discussion of six UN peace- 
making efforts (Palestine, Kashmir, Indonesia, Korea, Congo, and Cyprus) 
according to these criteria. 


The format of this study is intended to meet the “general need within 
political science as a discipline to merge case studies with framework- or 
theory-building” (p. xvi). While readers might perhaps disagree over the 
extent to which this need is met in the present study, Mr. Forsythe’s effort 
is of value for several reasons. He has given us a systematic study of the 
CCP and has derived some ater Stns cbse ee regarding general trends 
in UN peacemaking (e.g., “peacemaking organs have usually been created 
on an ad hoc basis by the United Nations, with little regard for the lessons 
of past experience” p. 148). Further, he offers us some propositions con- 
cerning the shape of peacemaking which would be worth testing by addi- 
tional case studies. 

Forest L. GREVES 


The British Year Book of International Law, 1970. Edited by Sir Hum- 
phrey Waldock and R. Y. Jennings. (London, New York, Toronto: Oxford 
University Press, 1971. pp. viii, 314. Index. $19.25.) “Seapower,” writes 
Professor O’Connell, “ has rarely been understood in all its dimensions by 
international lawyers, along with most of the educated public, but there has 
never before been a time when the statements on international law in the 
textbooks have seemed less relevant to the naval officer groping for guid- 
ance” (p. 20). In the major article in this volume of the British Year Book, 
Professor O’Connell, the newly appointed Chichele Professor of Public In- 
ternational Law at Oxford, identifies where changes are necessary in the 
law and what problems call for consideration by both international lawyers 
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and naval officers. One of these Pore of naval cruise missiles— 
was the subject of a recent article by him in this JOURNAL.? 


The rest of this rather thin volume of the British Year Book is less stim- 
ulating but not lacking in solid contributions. J. E. S. Fawcett provides a 
clear introduction to the role of law in international commodity agreements. 
The article on “Reprisals by Third States” by Dr. Akehurst asserts that third 
states, not the direct victims of breaches of international law, may take 
reprisals against the wrongdoers in three circumstances—for the enforce- 
ment of judicial decisions, under Article 60(2) of the Vienna Convention 
on the Law of Treaties when there has been a material breach of a multi- 
lateral treaty, and in the case of a violation of rules prohibiting or regulating 
the use of force. The use of the concept of reprisals in all of these contexts 
does little to clarify what actually seem to be three different legal phe- 
nomena. 


Two articles deal with human rights, D. J. Harris writing on “Recent 
Cases on Pre-Trial Detention and Delay in Criminal Proceedings in the 
European Court of Human Rights” and Dr. McKean on “The Meaning of 
Discrimination in International and Municipal Law.” Dr. Rama-Montaldo 
deals with the all too familiar theme of “International Legal Personality and 
Implied Powers of International Organizations.” Those who enjoy such 
distinctions as those between poteri impliciti and funzioni impliciti or be- 
tween compétences incluses and compétences impliquées will take satisfac- 
tion in this article. 


This is, on the whole, a less rich array of material than one normally finds 
in a volume of the British Year Book. 
Henry W. Van DEVENTER 


The International Coffee Agreement: A Study in Coffee Diplomacy. By 
Bart S. Fisher. (New York, Washington, and London: Praeger, 1972. pp. 
xx, 287. Appendix. Index. $17.50.) This thorough, readable, thoughtful 
and exceptionally concise study should be very useful to all students of 
international economic organization. The author discusses, in order, eco- 
nomic aspects of the coffee problem; pre-1962 attempts to regulate the 
coffee market; the theory of export quota commodity arrangements; the 
1962 UN Coffee Conference; the politics of price regulation; problems of 
enforcement; the politics of quota revision; the 1968 renegotiation of the 
Coffee Agreement; the soluble coffee controversy; and the effectiveness of 
the Agreement. Both the 1965 “selective quota” arbitration and the 1969 
“soluble coffee” arbitration are discussed. The study contains a number of 
statistical tables and charts, appendices setting forth the texts of the 1962 
and 1968 Agreements, and a selected bibliography. 


The author’s principal objective is to explain the comparative success of 
the Coffee Agreement. He is particularly interested in the politics of the 
Coffee Organization and the ways in which the members have resolved their 
differences. His delineation of the diverse economic and political interests 
involved and their shifts in position as circumstances change is particularly 
helpful. He dramatically portrays the practical problems encountered by 
the Coffee Organization, including attempts by various members to increase 
their share in the quotas or to evade them. He concludes that a complex 
agreement of this type can be viable only if it contains adequate “equilibrat- 
ing” mechanisms or safety valves capable of adjusting to such practical pres- 
sures, and if it is administered in a flexible rather than “legalistic” way. 


166 AJIL 785 (1972). 
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Since the study was completed in the summer of 1971, it does not cover 
certain significant recent developments, such as the April 1972 “Geneva” 
agreement by certain producer countries to price objectives and quotas out- 
side of and different from the decisions adopted by the Coffee Council and 
the Coffee Council’s subsequent failure to agree on annual quotas for the 
1972-73 coffee year. As a result, the quota provisions of the Agreement are 
presently inoperative, and there is some question as to whether the United 
States and other consumer countries will support renewal of the Agreement 
when it terminates in September 1973. Mr. Fishers able study gives an 
excellent background to these developments. 

Ricwarp B. BIDER 


Die innerstaatliche Rechtsstellung der internationalen Organisationen 
unter besonderer Berücksichtigung der Rechtslage in der Bundesrepublik 
Deutschland. By Bernhard Schlüter. (Köln, Bonn: Carl Heymanns Verlag 
KG, 1972. pp. xiv, 200. Appendix. DM. 52.) The postwar period has 
witnessed a mushrooming of intergovernmental organizations to which the 
end is not yet in sight. In consequence an inordinate amount of literature 
concerning their international status has come into existence. Fortunately, 
this study does not deal with that issue except in a peripheral fashion. 
Instead, Dr. Schliiter has concentrated on a topic which is not any less 
significant but is far less popular, namely the internal or municipal status 
of these organizations. As the title indicates, he has placed special emphasis 
on their relationship to the Federal Republic of Germany, which is a mem- 
ber of some fifty such entities. However, only a regional scientific organ- 
ization—the European Southern Observatory—maintains its headquarters 
in Germany, while a handful of others have opened branch offices in the 
Federal Republic and several have established research institutes on its 
territory. And in 1967 the European Space Research Organization con- 
cluded a headquarters agreement with the host state for its European 
Space Data Center. This is the sole agreement of its kind between the 
Federal Republic and an international organization. 


In any event, this slim volume details the legal capacity of intergovern- 
mental organizations not only in member states but equally important in 
nonmember states and indicates the numerous ramifications brought about 
by their establishment. The final phase of the project considers the status 
of the organizations in relation to state sovereignty. Although the im- 
portance of privileges and immunities is acknowledged, no systematic treat- 
ment of this issue is presented. Rather, these are merely regarded as ele- 
ments of the municipal status, or as modifications of state sovereignty, 
though in the process a good number of them are listed and detailed. In 
presenting his analysis, the author has carefully combed the previous 
literature and freely drawn upon it. Yet, for some inexplicable reason, he 
has neglected to consult the lectures which Seyersted delivered at the 
Hague Academy of International Law in 1967 on Applicable Law in Rela- 
tions between Intergovernmental Organizations and Private Parties. Still, 
the book deals with an ever-growing facet of international and municipal 
law, international organization and international relations, and the inter- 
action among them, and presents concepts and principles which are worthy 
of further exploration. 

GUENTER WEISSBERG 


Bezpieczeństwo miedzynarodowe a rozbrojenie (International Security 
and Disarmament). By Andrzej Towpik (Warsaw: Polski Instytut Spraw 
Miedzynarodowych 1970. pp. 256, zł. 25.) The SALT I talks recently 
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concluded and the SALT II talks now in preparation have pushed into 
virtual oblivion the Soviet-sponsored plan for general and complete dis- 
armament, widely discussed in the 1960s and now revived by the Soviet 
proposal to the 27th UN General Assembly for a worldwide disarmament 
conference. The book under review deals with this slightly utopian topic. 


After presenting at the outset three main blueprints for international 
security as balance of power, collective security, and world government, 
the author tries to prove that the plan for general and complete disarma- 
ment remains in complete conformity with the system of international 
security outlined in the UN Charter. He argues that it represents a logical 
extension of the prohibition of the threat and use of armed force. He con- 
siders the limitation and control of armaments as a balance of power de- 
vice and of very limited usefulness, not conducive towards disarmament. 
The existence of nuclear weapons and the danger of limited wars turning 
into worldwide conflagrations make general and complete disarmament 
necessary. 


The main body of the book is devoted to a detailed analysis of the joint 
American-Soviet statement of September 20, 1961 and of the two 1962 
separate proposals, one by the United States of America and the other by 
the Soviet Union, on general and complete disarmament in three stages. 
The comparison of those two blueprints leads the author (with only one 
minor exception) to conclude that the American proposal is unrealistic 
or undesirable or both. The Soviet Union accepts 24 majority decisions in 
the Control Council and Conference of the proposed International Dis- 
armament Organization but insists on proper representation of the three 
groupis of states and the subordination of the IDO to the Security 

ouncil. 


The author also criticizes the American proposal to strengthen the Charter 
system of peaceful settlement in the 2nd and 3rd stage, especially in relation 
to disputes concerning interpretation and application of the disarmament 
treaty, as unrealistic and undesirable and considers the present Charter sys- 
tem as quite sufficient. He applies the same contentiou to the enforcement 
system envisaged by the Charter. 


The author displays a thorough knowledge of American, British, and 
Soviet literature on disarmament. His reasoning, however, is not only 
biased but often unrealistic and unconvincing. He simply ignores the 
Soviet-Chinese split and considers a “troika” representation in international 
organs as a guarantee of impartiality and credibility of their decisions, and 
recommends the International Control Commissions in Vietnam and Laos 
as models for inspection teams of the IDO (pp. 187, 144, 150). 


ALEXANDER Wrrotp RUDZINSKI 


Członkostwo organizacji wyspejalizowanych ONZ (Membership of 
Specialized Organizations of the UN). By Halina Okularczyk. (Warsaw: 
Polski Instytut Spraw Międzynarodowych 1970. pp. 218, zt. 25.) Mem- 
bership in specialized UN agencies has recently mere become a politically 
charged problem in connection with the refusal of the WHO to admit the 
German Democratic Republic prior to the jue 1972 Stockholm Conference 
on the Human Environment and the resulting boycott by the Soviet bloc 
states. 


The book under review analyzes this problem in a thorough and gen- 
erally competent manner covering the period until the end of 1968. All 
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specialized agencies including the IAEA are discussed. The author deals 
in separate chapters with original membership not requiring admission, 
admission requirements and procedure, associated membership, suspension 
of membership rights, exclusion, and withdrawal. The author concentrates 
her attention on the question to what degree the specialized agencies are 
universal. She stresses the rejection of the application of the GDR during 
the cold war period in the 1950s by Unesco, WMO, and IMCO and the 
frustration of the accession of the GDR and the Korean PDR to the UPU 
and of the GDR to ITU as evidence of political discrimination against 
socialist states. The controversial declarative theory that new states acquire 
legal personality through factual existence not through recognition is un- 
necessarily invoked as an argument. The author also considers as further 
proof of political discrimination the refusal by Unesco and WHO to recog- 
nize the right of socialist states to withdraw from membership in the 1950's 
and the policies of those agencies in treating them as “inactive members.” 


Her strong emphasis on universality does not prevent the author from 
arguing that the suspension of membership rights of South Africa and 
Portugal by WHO, FAO, ITU, ILO, and Unesco in the 1960's, though 
lacking foundation in their constitutions, was not contrary to the principle 
of universality and nondiscrimination, because there was a real danger 
that otherwise the activities of those agencies would be paralyzed (by 
whom is not explained). The research done by the author is extensive and 
the confrontation of legal provisions and doctrine with actual practice in- 
formative and interesting. 


The admission of the GDR to Unesco in November 1972 may hopefully 
in time deprive the admission to membership in strictly technical and 
universal specialized agencies of its political character. The withdrawal 
of Taiwan is regrettable. Nonrecognition after all does not mean non- 


existence. 
ALEXANDER W. RUDZINSKI 


La Hegemonía Norteamericana, Factor de Crisis de la O.E.A. By 
Antonio Remiro Brotóns. (Bologna: Publicaciones del Real Colegio de 
España en Bolonia, 1972. pp. 272. Index.) This book is a scholarly and 
useful study of how a powerful state like the United States can influence 
the functioning of an international organization in which all the member 
states formally enjoy equal status. 


Professor Remiro first examines the interests which form the basis of the 
OAS. The interest of the United States is the protection of its traditional 
sphere of influence. In the authors view, the relations of the Latin 
American members inter se are less important than their respective rela- 
tions with the United States, the holder of economic power. Their in- 
terests must coincide with those of the United States. In examining the 
topics of ideology and action, Professor Remiro points out that the OAS 
has failed to achieve the consolidation of representative democracy in 
the Americas and has not been entirely successful in the fight against 
communism. 


The crisis in the OAS is ascribed as being due to U.S. attempts to 
impose on other members its personal interpretations of the standards 
which govern the Organization; Latin American discontent with U.S. 
economic policy; and, finally, the link between the United States and the 
most reactionary groups in developing countries in Latin America. For 
these reasons, OAS members are unwilling to give extended powers to the 
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Council on a legal basis and prefer a de facto, as distinct from a de jure, 
grant of such powers; there has been a consistently inhibiting and rebellious 
minority of members; the United States and its clients have failed in their 
attempts to use the OAS as an antisubversive instrument and apparatus 
for sanctions; and there has been a refusal to implement collective binding 
decisions. 


The reform of the OAS Charter has been subject to severe limitations 
because the majority of Latin American states are opposed to a progressive 
institutionalization of a security machinery over which they doubt they 
will have control. 

GERALD F. FrrzGERALD 


Jahrbuch für Internationales Recht. Volume 15. Edited by Rudolf Laun 
and Herman von Mangoldt of the Institute for International Law at Kiel 
University. (Goettingen: Vandenhoeck & Ruprecht 1971. pp. 971.) The 
Jahrbuch für Internationales Recht, a biennial publication of the Institute 
for International Law at the Kiel University, has throughout its existence 
distinguished itself by its high scholarly standards. This is the more 
noteworthy because the Institute, as a matter of policy, does not shy away 
from the discussion of legal questions that are closely related to hot 
political issues. These features also characterize the volume under review. 


The first part contains fifteen articles on current problems of international 
law and international organization. Special mention should be made of 
the comprehensive survey and brilliant analysis of the use of armed forces 
in the monograph-length history of the United Nations by Professor Eber- 
hard Menzel, the director of the Institute and editor of the Jahrbuch. 
The second part of the volume consists of reports on activities from 1966 
through 1969 chiefly of the United Nations, the International Court of 
Justice, and the International Law Commission on the one hand, and of 
the European Economic Community and the Organization of American 
States on the other. The third part contains the English and German texts 
of the Vienna Convention on the Law of Treaties and of recent instruments 
relating to human rights. The fourth part contains reviews of books, for the 
most part German. The volume ends with a list of the treaties concluded 
by the Federal Republic of Germany between 1966 and 1969. 


Americans interested in the political issues raised by Willy Brandts 
Eastern policy and eager to inform themselves about the legal aspects will 
greatly profit from consulting Johannes R. Gascard’s article (in the first 
part) on the relations between the Federal Republic of Germany and the 
German Democratic Republic (pp. 339-69), and the review by the same 
author (in the fourth part) on books concerning the “German Question 
and International Law” (pp. 873-80). 

Ericu Hua 


The Soviet Legal System and Arms Inspection: A Case Study in Policy 
Implementation. By Zigurds L. Zile, Robert Sharlet, and Jean C. Love. 
(New York: Praeger Publishers, 1972. pp. xxxvi, 395. Index. $21.50.) In 
those not so distant days before satellite monitoring dramatically changed 
the situation it was widely believed that the implementation of conse- 
quential arms control agreements required extensive on-site inspection 
within the USSR and elsewhere. The United States Arms Control and 
Disarmament Agency accordingly commissioned studies of how the 
American and Soviet legal systems might facilitate or impede on-site 
verification of an arms control treaty. Two analyses were made of the 
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American legal system, and a pilot study by H. J. Berman and P. B. Maggs 
suggested that a detailed examination of the Soviet legal system would 
be equally useful? The present volume carries to completion in com- 
mendably painstaking detail the lines of inquiry developed by Berman- 
Maggs and others of the authors own making. 


The importance of this volume lies in the mass of data which the authors 
have assembled about Soviet law and society and the imaginative manner 
in which it has been applied to anticipated problems accompanying an 
inspection arrangement. Among the issues they explore are the constitu- 
tional power to conclude an arms control agreement or to control arms, 
the status of foreign persons (natural and juridical) and their privileges 
and immunities, freedom of movement of personnel, records, equipment 
and supplies, methods and security of communications, availability of phys- 
ical facilities and supplies, and restrictions on access to information. 
Sometimes one feels the authors are grasping at straws, as for example 
when they ponder the possible role of a comrades’ court in facilitating arms 
control inspection, but on the whole the framework of their inquiry is well- 
conceived and thoughtfully executed. 


Although their express conclusions do not depart markedly from Berman- 
Maggs, they strongly advocate the establishment of a single agency for 
arms inspection within the USSR rather than relying on several existing 
government organs. The existence and continued prospect of unpublished 
legislation in the Soviet Union troubles them, as it did Berman-Maggs; 
since the book went to press, this situation has improved somewhat within 
the USSR. One might legitimately infer from their data, however, although 
this is not made explicit, that the Soviet legal system may be less tractable 
in accommodating a “foreign presence” than the Berman-Maggs study 
suggested. 


Its policy dimension aside, this is a solid contribution to our knowledge 
of Soviet law and Soviet approaches to international law that deservedly 
will outlive the special circumstances that gave rise to it. 

W. E. BUTLER 


International Law for Seagoing Officers. 3d Ed. By Burdick H. Brittin 
and Liselotte B. Watson. (Annapolis, Md.: Naval Institute Press, 1972. 
pp. xx, 537. Index. $16.00.) Thousands of naval officers must by now 

ave been brought up on this standard treatise, which has now reached 
the mature age of a third edition. The salient characteristics of the book 
remain, even though it has more than doubled in pages since the first edition 
of 1956.1 It is a practical book; it speaks to the naval cadet or officer in 
terms which are persuasive to him; and it is written with simplicity and 
directness. Illustrative cases drawn from naval experience abound. 


But these very characteristics mean that the book is essentially rule- 
oriented and that it fails to convey what international law is about and to 
sensitize naval cadets and junior officers to the way in which law operates 
in the international arena. There is a slightly old-fashioned air about the 


1 Henkin, ARMS CONTROL Inspecrion IN AMERICAN Law (1958), reviewed in 54 
AJIL 219 (1960); Aronowrrz, LEGAL ASPECTS or ARMS CONTROL VERIFICATION IN 
THE Unrrep Srares (1955). 

2 H., J. Berman and P. B. Maccs. DISARMAMENT INSPECTION UNDER Sovier Law 
(1967), reviewed in 62 AJIL 236 (1968). 

1 Reviewed by the late Professor Kunz in 51 AJIL 656 (1957). 
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book. The right of self-defense is mentioned relatively early in the book, 
but it is not until page 242 that the “inherent right of individual or collec- 
tive self-defence” under Article 51 of the Charter is mentioned. And yet 
the student is introduced to suzerainty and protectorates at an early staze 
(p. 29). The Balkan Pact is mentioned (p. 251) but not the Organization 
of African Unity; the possibility of national claims to the moon is men- 
tioned (pp. 69-70) but without reference to the Outer Space Treaty (until 
40 pages later); and we are informed that “groups within IMCO” are con- 
sidering what might be done in incidents like the Torrey Canyon case, 
including what rights the coastal state should have to deal with a foundering 
mee ship on the high seas if danger from pollution threatens (p. 
149). 


With the wealth of experience and wisdom derived from the preparation 
of three editions, the authors should be in a position to prepare a trans- 
formed fourth edition which would undertake to teach naval officers how 
international law is created, the protean forms in which it manifests itself, 
its relationship to politics, how international law operates, and the ways in 
which it is perccived by various states and systems. If Brittin and Watson 
is the one exposure to international law that many naval officers will have, 
it is important that they understand the phenomenon as well as the rules 
of conventional and customary international law to which the book now 


introduces them. 
Henry W. Van DEVENTER 


Benelux Abbreviations and Symbols: Law and Related Subjects. By 
Adolph Sprudzs. (Dobbs Ferry: Oceana, 1971. 129 pp. $8.50.) Ab- 
breviations and symbols perform a useful function in legal literature. By 
reducing a continuous repetition of lengthy and frequently tedious reference 
citations or technical legal terms to short sequences of letters (or letter 
and numbers), they cnable writers with literary ambitions to produce 
more or less readable passages in books on technical subjects. Although 
typographical abbreviations and symbols were known in common law 
literature as long as the Year Books, and Coke used them libcrally in his 
writings, their use has not increased either in the United States or other 
common law countries in recent times, except in the form of standard 
citations of law reports and legislative materials. The opposite trend of 
typographical practice is evident in European countries, where abbrevia- 
tions in legal works have proliferated at such an alarming rate that the 
textual contents of most books and articles on law are beginning to 
acquire a veritably cabalistic appearance. This practice has, no doubt, 
many editorial and printing advantages, but to a reader unfamiliar with 
the current list of abbreviations, the experience of battling through an 
unending series of strange letter sequences can only be equal to the toils 
of Sisyphus. Such reader is virtually relegated to the status of an un- 
successful participant in a hopeless guessing game. 


Sprudzs, who has had a long experience with foreign abbreviations in his 
capacity as the foreign law librarian at the University of Chicago Law 
School, has successfully tried to alleviate the plight of the unfortunate 
reader on several previous occasions. In 1967 he compiled a list of French 
Foreign Law Abbreviations? which was followed in 1969 by a compila- 
tion of Italian Abbreviations and Symbols. His latest work in the series 
covers the Benelux countries. It is a compilation of some 2,700 abbrevia- 
tions and symbols currently used in the periodicals, treaties, and other pub- 


2 Reviewed in 63 AJIL 377 (1969). 
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lications of Belgium, Luxembourg, and the Netherlands. The list has an 
unusually thorough and extensive coverage; in addition to abbreviations 
for such foreign legal terms as “loi,” “recueil,” or “in casu,” it includes 
symbols of national and international organizations, state enterprises, re- 
search institutions, and other public bodies, as well as abbreviations of 
many commercial and related terms, which should provide particularly 
useful to international business organizations, banking institutions, and 
government agencies. 


Benelux Abbreviations and Symbols, together with the authors two 
other compilations and Hildebert Kirchner’s Abkiirzungsverzeichnis der 
Rechtssprache for Germany, completes the coverage of legal and related 
abbreviations and symbols used in the literature of a major area of Western 


Europe. Icor I. Kavass 


Basic Documents of African Regional Organizations. Edited by Louis 
B. Sohn. (Dobbs Ferry: Oceana Publications, 1971, 1972. 4 volumes. 
Volume I, pp. x, 394. $35.00.) Many a scholar has lost in the struggle to 
keep up with the burgeoning regional international organizations of Africa. 
These four volumes edited by Louis Sohn will come to his rescue for the 
period up to 1972. The first volume contains primarily documents relating 
to Africa-wide institutions such as the Organization of African Unity and 
the African Development Bank. Volume II (and the last part of Volume 
I) includes documents of Francophone African organizations. The docu- 
ments in the third volume pertain to organizations in West, North, and 
East Africa, while those of the final volume pertain to the association of 
African states with the European Community. Scholars of international 
organization and of Africa will be grateful to Professor Sohn not only for 
these laboriously collected documents but also for the helpful introductory 
notes and bibliographies that precede each section. 

J. S. NYE 


International Conciliation. By Jean-Pierre Cot. Edition in English. 
(London: Europa Publications, Ltd., 1972. pp. xviii, 333. Bibliography. 
Index. $13.95. £4.50.) This is an English edition of a French doctoral 
dissertation which was published in France in 1968 and was reviewed for 
the Journax by Professor John B. Whitton in 63 AJIL 358. The translation 
is unexceptionable, and conveys clearly the warm spot which M. Cot has 
in his heart for an institution which by his own statement has remained 
largely a dead letter. In his words, “Conciliation in its ideal form appears 
in the guise of the wise man who points out the path of reason to monarchs 
who have lost their way. ... But the weakness of the Wise Man has proved 
incurable. No purpose is served by offering advice which is not followed 
. .. [P]erhaps, one day the Prince will abdicate before the superiority of 
the Wise Man. Only madmen or poets speculate on these remote 


hypotheses. Wooprw L. BUTTE 


Booxs RECEIVED * 


Académie de Droit International. Recueil des Cours, 1971. Tome HI (Vol. 134 of the 
Collection), Leiden: A. W. Sijthoff, 1972. pp. viii, 708. Index. 


* Mention here neither assures nor precludes later review. 
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OFFICIAL DOCUMENTS 


Cusa-UNITED STATES 


MEMORANDUM OF UNDERSTANDING ON HIJACKING OF AIRCRAFT 
AND VESSELS AND OTHER OFFENSES * 


Exchange of Notes at Washington and Havana, 
February 15, 1973 ** 


The Government of the United States of America and the Government cf 
the Republic of Cuba, on the bases of equality and strict reciprocity, agree: 


Frast: Any person who hereafter seizes, removes, appropriates or diverts 
from its normal route or activities an aircraft or vessel registered under the 
laws of one of the parties and brings it to the territory of the other party 
shall be considered to have committed an offense and therefore shal] either 
be returned to the party of registry of the aircraft or vessel to be tried by 
the courts of that party in conformity with its laws or be brought before the 
courts of the party whose territory he reached for trial in conformity with 
its laws for the offense punishable by the most severe penalty according to 
the circumstances and the seriousness of the acts to which this Article refers. 
In addition, the party whose territory is reached by the aircraft or vessel 
shall take all necessary steps to facilitate without delay the continuation of 
the journey of the passengers and crew innocent of the hijacking of the 
aircraft or vessel in question, with their belongings, as well as the journey 
of the aircraft or vessel itself, with all goods carried with it, including any 
funds obtained by extortion or other illegal means, or the return of the fore- 
going to the territory of the first party; likewise, it shall take all steps to pro- 
tect the physical integrity of the aircraft or vessel and all goods, carried with 
it, including any funds obtained by extortion or other illegal means, and the 
physical integrity of the passengers and crew innocent of the hijacking, and 
their belongings, while they are in its territory as a consequence of or in 
connection with the acts to which this Article refers. 

In the event that the offenses referred to above are not punishable under 
the laws existing in the country to which the persons committing them 
arrived, the party in question shall be obligated, except in the case of minor 
offenses, to return the persons who have committed such acts, in accordance 
with the applicable legal procedures, to the territory of the other party to 
be tried by its courts in conformity with its laws. 


Seconp: Each party shall try with a view to severe punishment in accord- 
ance with its laws any person who, within its territory, hereafter conspires 
to promote, or promotes, or prepares, or directs, or forms part of an expedi- 
tion which from its territory or any other place carries out acts of violence 
or depredation against aircraft or vessels of any kind or registration coming 


® TIAS 7579; 12 ILM 370 (1973). 

°° The exchange of diplomatic notes in Washington took place between the 
U.S. Secretary of State and the Chargé d’Affaires of the Embassy of Czechoslovakia, 
which represents Cuban interests in the United States. The exchange in Havana was 
between the Ambassador of Switzerland, representing the United States, and the 
Cuban Minister of Foreign Affairs. 
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from or going to the territory of the other party or who, within its territory, 
hereafter conspires to promote, or promotes, or prepares, or directs, or forms 
part of an expedition which from its territory or any other place carries out 
such acts or other similar unlawful acts in the territory of the other party. 


Tamo: Each party shall apply strictly its own Jaws to any national of the 
other party who, coming from the territory of the other party, enters its 
territory, violating its laws as well as national and international require- 
ments pertaining to immigration, health, customs and the like. 


Fourtu: The party in whose territory the perpetrators of the acts de- 
scribed in Article First arrive may take into consideration any extenuating 
or mitigating circumstances in those cases in which the persons responsible 
for the acts were being sought for strictly political reasons and were in real 
and imminent danger of death without a viable alternative for leaving the 
country, provided there was no financial extortion or physical injury to the 
members of the crew, passengers, or other persons in connection with the 
hijacking. 


FINAL PROVISIONS: 


This Agreement may be amended or expanded by decision of the parties. 

This Agreement shall be in force for five years and may be renewed for 
an equal term by express decision of the parties. 

Either party may inform the other of its decision to terminate this Agree- 
ment at any time while it is in force by written denunciation submitted six 
months in advance. 

This Agreement shall enter into force on the date agreed by the parties. 

Done in English and Spanish texts which are equally authentic. 


ACT or THE INTERNATIONAL CONFERENCE ON VIET-NAM 
Signed at Paris March 2, 1973 * 


The Government of the United States of America; 

The Government of the French Republic; 

The Provisional Revolutionary Government of the Republic of South Viet- 
Nam; 

The Government of the Hungarian People’s Republic; 

The Government of the Republic of Indonesia; 

The Government of the Polish People’s Republic; 

The Government of the Democratic Republic of Viet-Nam; 

The ee of the United Kingdom of Great Britain and Northern 
Treland; 

The Government of the Republic of Viet-Nam; 

The Government of the Union of Soviet Socialist Republics; 

The Government of Canada; and 

The Government of the People’s Republic of China; 

In the presence of the Secretary-General of the United Nations; 


With a view to acknowledging the signed Agreements; guaranteeing the 
ending of the war, the maintenance of peace in Viet-Nam, the respect of 
the Vietnamese people’s fundamental national rights, and the South Viet- 


* Entered into force March 2, 1973. TIAS 7568; 12 ILM 392 (1973). 
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namese people’s right to self-determination; and contributing to and guar- 
anteeing peace in Indochina; + 

Have agreed on the following provisions, and undertake to respect and 
implement them; 


ARTICLE 1 


The Parties to this Act solemnly acknowledge, express their approval of, 
and support the Paris Agreement on Ending the War and Restoring Peace 
in Vict-Nam signed in Paris on January 27, 1973, and the four Protocols to 
the Agreement signed on the same date (hereinafter referred to respectively 
as the Agreement and the Protocols). 


ARTICLE 2 


The Agreement responds to the aspirations and fundamental national 
rights of the Vietnamese people, i.e., the independence, sovereignty, unity, 
and territorial integrity of Viet-Nam, to the right of the South Vietnamese 
people to self-determination, and to the earnest desire for peace shared by 
all countries in the world. The Agreement constitutes a major contribution 
to peace, self-determination, national independence, and the improvement 
of relations among countries. The Agreement and the Protocols should be 
strictly respected and scrupulously implemented. 


ARTICLE 3 


The Parties to this Act solemnly acknowledge the commitments by the 
parties to the Agreement and the Protocols to strictly respect and scrup- 
ulously implement the Agreement and the Protocols. 


ARTICLE 4 


The Parties to this Act solemnly recognize and strictly respect the funda- 
mental national rights of the Vietnamese people, i.e., the independence, 
sovereignty, unity, and territorial integrity of Viet-Nam, as well as the right 
of the South Vietnamese people to self-determination. The Parties to this 
Act shall strictly respect the Agreement and the Protocols by refraining 
from any action at variance with their provisions. 


ARTICLE 5 


For the sake of a durable peace in Viet-Nam, the Parties to this Act call 
on all countries to strictly respect the fundamental national rights of the 
Vietnamese people, i.e., the independence, sovereignty, unity, and territorial 
integrity of Viet-Nam and the right of the South Vietnamese pcople to self- 
determination and to strictly respect the Agreement and the Protocols by 
refraining from any action at variance with their provisions. 


ARTICLE 6 


(a) The four parties to the Agreement or the two South Vietnamese 
parties may, either individually or through joint action, inform the other 
Parties to this Act about the implementation of the Agreement and the 
Protocols. Since the reports and views submitted by the International 
Commission of Control and Supervision concerning the control and super- 
vision of the implementation of those provisions of the Agreement and the 


1 TIAS 7542; 24 UST; 12 ILM 48 (1973); 67 AJIL 389 (1973). 
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Protocols which are within the tasks of the Commission will be sent to either 
the four parties signatory to the Agreement or to the two South Vietnamese 
parties, those parties shall be responsible, either individually or through 
joint action, for forwarding them promptly to the other Parties to this Act. 

(b) The four parties to the Agreement or the two South Vietnamese 
parties shall also, either individually or through joint action, forward this 
information and these reports and views to the other participant in the 
International Conference on Viet-Nam for his information. 


ARTICLE 7 


(a) In the event of a violation of the Agreement or the Protocols which 
threatens the peace, the independence, sovereignty, unity, or territorial in- 
tegrity of Viet-Nam, or the right of the South Vietnamese people to self- 
determination, the parties signatory to the Agreement and the Protocols 
shall, either individually or jointly, consult with the other Parties to this Act 
with a view to determining necessary remedial measures. 

(b) The International Conference on Viet-Nam shall be reconvened upon 
a joint request by the Government of the United States of America and the 
Government of the Democratic Republic of Viet-Nam on behalf of the 
parties signatory to the Agreement or upon a request by six or more of the 
Parties to this Act. 


ARTICLE 8 


With a view to contributing to and guaranteeing peace in Indochina, the 
Parties to this Act acknowledge the commitment of the parties to the Agree- 
ment to respect the independence, sovereignty, unity, territorial integrity, 
and neutrality of Cambodia and Laos as stipulated in the Agreement, agree 
also to respect them and to refrain from any action at variance with them, 
and call on other countries to do the same. 


ARTICLE 9 


This Act shall enter into force upon signature by plenipotentiary repre- 
sentatives of all twelve Parties and shall be strictly implemented by all the 
Parties. Signature of this Act does not constitute recognition of any Party 
in any case in which it has not previously been accorded. 


Done in twelve copies in Paris this second day of March, One Thousand 
Nine Hundred and Seventy-Three, in English, French, Russian, Vietnamese, 
and Chinese. All texts are equally authentic. 


UNITED STATES: PROTECTION OF DIPLOMATS ACT 
Approved October 24, 1972* 
Publie Law 92-539 


92nd Congress, H.R. 15883 
October 24, 1972 


An ACT 


To amend title 18, United States Code, to provide for expanded protection of foreign 
officials, and for other purposes. 


° 11 ILM 1405 (1972). 
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Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Act for the Protection of Foreign Officials and Official Guests of the United 
States.” 


Statement of Findings and Declaration of Policy 


Sec. 2. The Congress recognizes that from the beginning of our history 
as a nation, the police power to investigate, prosecute, and punish common 
crimes such as murder, kidnaping, and assault has resided in the several 
States, and that such power should remain with the States. 

The Congress finds, however, that harassment, intimidation, obstruction, 
coercion, and acts of violence committed against foreign officials or their 
family members in the United States or against official guests of the United 
States adversely affect the foreign relations of the United States. 

Accordingly, this legislation is intended to afford the United States juris- 
diction concurrent with that of the several States to proceed against those 
who by such acts interfere with its conduct of foreign affairs. 


Trrie I—MURDER OR MANSLAUGHTER OF FOREIGN OFFICIALS 
AND OFFICIAL GUESTS 


Sec. 101. Chapter 51 of title 18, United States Code, is amended by add- 
ing at the end thereof the following new sections: 


“§ 116. Murder or manslaughter of foreign officials or official guests 


“(a) Whoever kills a foreign official or official guest shall be punished as 
provided under sections 1111 and 1112 of this title, except that any such 
person who is found guilty of murder in the first degree shall be sentenced 
to imprisonment for life. 


“(b) For the purpose of this section ‘foreign official’ means— 

“(1) a Chief of State or the political equivalent, President, Vice 
President, Prime Minister, Ambassador, Foreign Minister, or other 
officer of cabinet rank or above of a foreign government or the chief 
executive officer of an international organization, or any person who 
has previously served in such capacity, and any member of his family, 
while in the United States; and 

“(2) any person of a foreign nationality who is duly notified to the 
United States as an officer or employee of a foreign government or 
international organization, and who is in the United States on official 
business, and any member of his family whose presence in the United 
States is in connection with the presence of such officer or employee. 


“(c) For the purpose of this section: 

“(1) ‘Foreign government’ means the government of a foreign coun- 
try, irrespective of recognition by the United States. 

“(2) ‘International organization’ means a public international orga- 
nization designated as such pursuant to section 1 of the International 
Organizations Immunities Act (22 U.S.C, 288). 

“(3) ‘Family’ includes (a) a spouse, parent, brother or sister, child, 
or person to whom the foreign official stands in loco parentis, or (b) 
any other person living in his household and related to the foreign 
official by blood or marriage. 

“(4) ‘Official guest’ means a citizen or national of a foreign country 
present in the United States as an official guest of the government of 
the United States pursuant to designation as such by the Secretary 
of State. 
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“§ 117. Conspiracy to murder 

“If two or more persons conspire to violate section 1111, 1114, or 1116 of 
this title, and one or more of such persons do any overt act to effect the 
object of the conspiracy, each shall be punished by imprisonment for any 
term of years or for life.” 

Sec. 102. The analysis of chapter 51 of title 18, United States Code, is 
amended by adding at the end thereof the following new items: 


“1116. Murder or manslaughter of foreign officials or official guests.” 
“1117. Conspiracy to murder.” 


Trrte []—Kqwnarine 


Sec. 201. Section 1201 of title 18, United States Code, is amended to 
read as follows: 


“§ 1201. Kidnaping 

“(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, ab- 
ducts, or carries away and holds for ransom or reward or otherwise any 
person, except in the case of a minor by the parent thereof, when: 

“(1) the person is willfully transported in interstate or foreign com- 
merce; 

“(2) any such act against the person is done within the special mari- 
time and territorial jurisdiction of the United States; 

“(3) any such act against the person is done within the special air- 
craft jurisdiction of the United States as defined in section 101(32) of 
the Federal Aviation Act of 1958, as amended (49 U.S.C. 1301(32) ); or 

“(4) the person is a foreign official as defined in section 1116(b) or 
an official guest as defined in section 1116(c)(4) of this title, 

shall be punished by imprisonment for any term of years or for life, 

“(b) With respect to subsection (a)(1), above, the failure to release the 
victim within twenty-four hours after he shall have been unlawfully seized, 
confined, inveigled, decoyed, kidnaped, abducted, or carried away shall 
create a rebuttable presumption that such person has been transported in 
interstate or foreign commerce. 

“(c) If two or more persons conspire to violate this section and one or 
more of such persons do any overt act to effect the object of the conspiracy, 
each shall be punished by imprisonment for any term of years or for life.” 

Sec, 202. The analysis of chapter 55 of title 18, United States Code, is 
amended by deleting 


“1201, Transportation”, 


and substituting the following: 
“1201. Kidnaping.” 


Trrte III—PROTECTION oF FOREIGN OFFICIALS AND OFFICIAL GUESTS 


Sec. 301. Section 112 of title 18, United States Code, is amended to read 
as follows: 


“§ 112, Protection of foreign officials and official guests 

“(a) Whoever assaults, strikes, wounds, imprisons, or offers violence to a 
foreign official or official guest shall be fined not more than $5,000, or im- 
prisoned not more than three years, or both. Whoever in the commission 
of any such acts uses a deadly or dangerous weapon shall be fined not more 
than $10,000, or imprisoned not more than ten years, or both. 
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“(b) Whoever willfully intimidates, coerces, threatens, or harasses a 
foreign official or an official guest, or willfully obstructs a foreign official in 
the performance of his duties, shall be fined not more than $500, or ira- 
prisoned not more than six months, or both. 

“(c) Whoever within the United States but outside the District of Co- 
lumbia and within one hundred feet of any building or premises belonging 
to or used or occupied by a foreign government or by a foreign official for 
diplomatic or consular purposes, or as a mission to an international organi- 
zation, or as a residence of a foreign official, or belonging to or used or 
occupied by an international organization for official business or residential 
purposes, publicly— 

“(1) parades, pickets, displays any flag, banner, sign, placard, cr 
device, or utters any word, phrase, sound, or noise, for the purpose cf 
intimidating, coercing, threatening, or harassing any foreign official cr 
obstructing him in the performance of his duties, or 

“(2) congregates with two or more other persons with the intent to 
perform any of the aforesaid acts or to violate subsection (a) or (b) cf 
this section, 

uel ye fined not more than $500, or imprisoned not more than six months, 
or both. 

“(d) For the purpose of this section ‘foreign official’, ‘foreign govern- 
ment’, ‘international organization’, and ‘official guest’, shall have the samo 
meanings as those provided in sections 1116(b) and (c) of this title. 

“(e) Nothing contained in this section shall be construed or applied sc 
as to abridge the exercise of rights guaranteed under the first amendmen: 
to the Constitution of the United States.” 

Sec. 302. The analysis of chapter 7 of title 18, United States Code, is 
amended by deleting 


“112. Assaulting certain foreign diplomats and other official personnel.” 


and adding at the beginning thereof the following new item: 
“112. Protection of foreign officials and official guests.” 


TirLe IV—Prorecrion OF PROPERTY OF FOREIGN GOVERNMENTS 
AND INTERNATIONAL ORGANIZATIONS 


Sec. 401. Chapter 45 of title 18, United States Code, is amended by 
adding at the end thereof the following new section: 


“§970. Protection of property occupied by foreign governments 

“(a) Whoever willfully injures, damages, or destroys, or attempts to 
injure, damage, or destroy, any property, real or personal, located within 
the United States and belonging to or utilized or occupied by any foreign 
government or international organization, by a foreign official or official 
guest, shall be fined not more than $10,000, or imprisoned not more than 
five years, or both. 

“(b) For the purpose of this section ‘foreign official’, foreign govern- 
ment’, ‘international organization’, and ‘official guest’ shall have the same 
meanings as those provided in sections 1116(b) and (c) of this title.” 

Sec. 402. The analysis of chapter 45 of title 18, United States Code, is 
amended by adding at the end thereof the following new item: 


“970. Protection of property occupied by foreign governments.” 


Sec. 3. Nothing contained in this Act shall be construed to indicate an 
intent on the part of Congress to occupy the field in which its provisions 
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operate to the exclusion of the laws of any State, Commonwealth, territory, 
possession, or the District of Columbia on the same subject matter, nor to 
relieve any person of any obligation imposed by any law of any State, Com- 
monwealth, territory, possession, or the District of Columbia. 


CONVENTION ON THE PREVENTION OF MARINE 
POLLUTION BY DUMPING OF WASTES AND 
OTHER MATTER 


Adopted November 13, 1972 * 


PREAMBLE 
The Contracting Parties to this Convention 


Recognizing that the marine environment and the living organisms which 
it supports are of vital importance to humanity, and all people have an in- 
terest in assuring that it is so managed that its quality and resources are 
not impaired; 

Recognizing that the capacity of the sea to assimilate wastes and render 
theni perce and its ability to regenerate natural resources, is not un- 

imited; 

Recognizing that States have, in accordance with the Charter of the 
United Nations and the principles of international law, the sovereign right 
to exploit their own resources pursuant to their own environmental policies, 
and the responsibility to ensure that activities within their jurisdiction or 
contro] do not cause damage to the environment of other States or of areas 
beyond the limits of national jurisdiction; 

Recalling Resolution 2749 (XXV) of the General Assembly of the United 
Nations on the principles governing the seabed and the ocean floor and 
the subsoil thereof, beyond the limits of national jurisdiction; 

Noting that marine pollution originates in many sources, such as dumping 
and discharges through the atmosphere, rivers, estuaries, outfalls and pipe- 
lines, and that it is important that States use the best practicable means to 
prevent such pollution and develop products and processes which will 
reduce the amount of harmful wastes to be disposed of; 

Being convinced that international action to control the pollution of the 
sea by dumping can and must be taken without delay but that this action 
should not preclude discussion of measures to control other sources of 
marine pollution as soon as possible and; 

Wishing to improve protection of the marine environment by encouraging 
States with a common interest in particular geographical areas to enter into 
appropriate agreements supplementary to this Convention: 

Have agreed as follows: 


ÅRTICLE I 


Contracting Parties shall individually and collectively promote the effec- 
tive control of all sources of pollution of the marine environment, and 


° By the Intergovernmental Conference on the Convention on the Dumping of 
Wastes at Sea. Lnodon, Oct. 30-Nov. 13, 1973. The Convention has not yet entered 
into force. The text is subject only to linguistic verification for the English, French, 
Spanish, and Russian languages. 6, DEPT. State Buu. 711 (1972); 11 ILM 1294 
(1972). 
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pledge themselves especially to take all practicable steps to prevent the pol- 
lution of the sea by the dumping of waste and other matter that is liable to 
create hazards to human health, to harm living resources and marine life, to 
damage amenities or to interfere with other legitimate uses of the sea. 


ArticLe If 


Contracting Parties shall, as provided for in the following Articles, take 
effective measures individually, according to their scientific, technical and 
economic capabilities, and collectively, to prevent marine pollution caused 
by dumping and shall harmonize their policies in this regard. 


ArticLe II 
For the purposes of this Convention: 


1. a. “Dumping” means: 

(i) any deliberate disposal at sea of wastes or other matter from vessels, 
aircraft, platforms or other man-made structures at sea; 

(ii) any delibertate disposal at sea of vessels, aircraft, platforms or other 
man-made structures at sea; 

b. “Dumping” does not include: 

(i) the disposal at sea of wastes or other matter incidental to, or derived 
from the normal operations of vessels, aircraft, platforms or other man- 
made structures at sea and their equipment, other than wastes or other 
matter transported by or to vessels, aircraft, platforms or other man-made 
structures at sea, operating for the purpose of disposal of such matter or 
derived from the treatment of such wastes or other matter on such vessels, 
aircraft, platforms or structures; 

(ii) placement of matter for a purpose other than the mere disposal 
thereof, provided that such placement is not contrary to the aims of this 
convention; 

c. The disposal of wastes or other matter directly arising from, or related 
to the exploration, exploitation and associated off-shore processing of seabed 
mineral resources will not be covered by the provisions of this Convention. 

2. “Vessels and aircraft” means waterborne or airborne craft of any type 
whatsoever. This expression includes air cushioned craft and floating 
craft, whether self-propelled or not. 

3. “Sea” means all marine waters other than the internal waters of States. 

4, “Wastes or other matter” means material and substance of any kind, 
form or description. 

5. “Special permit” means permission granted specifically on application 
in advance and in accordance with Annex II and Annex III. 

6. “General permit” means permission granted in advance and in accord- 
ance with Annex IIT. 

7. “The Organisation” means the organisation designated by the Con- 
tracting Parties in accordance with Article XIV 2. 


ÅRTICLE IV 


1. In accordance with the provisions of this Convention, Contracting 
Parties shall prohibit the dumping of any wastes or other matter in what- 
ever form or condition except as otherwise specified below:— 


a. The dumping of wastes or other matter listed in Annex I is prohibited; 
b. The dumping of wastes or other matter listed in Annex II requires a 
prior special permit; 


628 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


c. The dumping of all other wastes or matter requires a prior general 
permit. 

2. Any permit shall be issued only after careful consideration of all the 
factors set forth in Annex IH, inclading prior studies of the characteristics 
of the dumping site, as set forth in Sections B and C of that Annex. 

3. No provision of this Convention is to be interpreted as preventing a 
Contracting Party from prohibiting, insofar as that Party is concerned, the 
dumping of wastes or other matter not mentioned in Annex I. That Party 
shall notify such measures to the Organisation. 


ARTICLE V 


1. The provisions of Article IV shall not apply when it is necessary to 
secure the safety of human life or of vessels, aircraft, platforms or other 
man-made structures at sea in cases of force majeure caused by stress of 
weather, or in any case which constitutes a danger to human life or a real 
threat to vessels, aircraft, platforms or other man-made structures at sea, if 
dumping appears to be the only way of averting the threat and if there is 
every probability that the damage consequent upon such dumping will be 
less than would otherwise occur. Such dumping shall be so conducted as 
to minimize the likelihood of damage to human or marine life and shall 
be reported forthwith to the Organisation. 

2. A Contracting Party may issue a special permit as an exception to 
Article IV la, in emergencies, posing unacceptable risk relating to human 
health and admitting no other feasible solution. Before doing so the Party 
shall consult any other country or countries that are likely to be affected 
and the Organisation which, after consulting other Parties, and international 
organizations as appropriate, shall, in accordance with Article XIV 4e 
promptly recommend to the Party the most appropriate procedures to 
adopt. The Party shall follow these recommendations to the maximum 
extent feasible consistent with the time within which action must be taken 
and with the general obligation to avoid damage to the marine environ- 
ment and shall inform the Organisation of the action it takes. The Parties 
pledge themselves to assist one another in such situations. 

3. Any Contracting Party way waive its rights under Paragraph 2 at the 
time of, or subsequent to ratification of, or accession to this Convention. 


Articte VI 


1, Each Contracting Party shall designate an appropriate authority or 
authorities to: 


a. issue special permits which shall be required prior to, and for, the 
dumping of matter listed in Annex II and in the circumstances provided 
for in Article V 2; 

b. issue general permits which shall be required prior to and for the 
dumping of all other matter; 

c. keep records of the nature and quantities of all matter permitted to be 
dumped and the location, time and method of dumping; 

d. monitor individually, or in collaboration with other Parties and com- 
petent international organisations, the condition of the seas for the purposes 
of this Convention. 


1The U.S. delegation submitted the following interpretive statement: “The United 
States understands that the word ‘emergency’ as used in Article V(2) refers to situa- 
tions requiring action with a marked degree of urgency, but is not limited in its ap~ 
plication to circumstances requiring immediate action.” 
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2. The appropriate authority or authorities of a Contracting Party shall 
issue prior special or general permits in accordance with paragraph 1 in 
respect of matter intended for dumping: 


a. loaded in its territory; 

b. loaded by a vessel or aircraft registered in its territory or flying 
its flag, when the loading occurs in the territory of a State not party to this 
Convention. 


3. In issuing permits under sub-paragraphs la and b above, the ap- 
propriate authority or authorities shall comply with Annex III, together 
with such additional criteria, measures and requirements as they may 
consider relevant. 

4, Each Contracting Party, directly or through a Secretariat established 
under a regional agreement, shall report to the Organisation, and where 
appropriate to other Parties, the information specified in sub-paragraphs 
c and d of paragraph 1 above, and the criteria, measures and requirements it 
adopts in accordance with paragraph 3 above. The procedure to be fol- 
lowed and the nature of such reports shall be agreed by the Parties in 
consultation. 


ARTICLE VII 


1. Each Contracting Party shall apply the measures required to imple- 
ment the present Convention to all: 


a. vessels and aircraft registered in its territory or flying its flag; 

b. vessels and aircraft loading in its territory or territorial seas matter 
which is to be dumped; 

c. vessels and aircraft and fixed or floating platforms under its jurisdiction 
believed to be engaged in dumping. 


2. Each Party shall take in its territory appropriate measures to prevent 
and punish conduct in contravention of the provisions of this Convention. 

3. The Parties agree to cooperate in the development of procedures for 
the effective application of this Convention particularly on the high seas, 
including procedures for the reporting of vessels and aircraft observed 
dumping in contravention of the Convention. 

4, This Convention shall not apply to those vessels and aircraft entitled 
to sovereign immunity under international law. However each party shall 
ensure by the adoption of appropriate measures that such vessels and air- 
craft owned or operated by it act in a manner consistent with the object 
and purpose of this Convention, and shall inform the Organisation ac- 
cordingly. 

5. Nothing in this Convention shall affect the right of each Party to 
adopt other measures, in accordance with the principles of international 
law, to prevent dumping at sea. 


Artec VII 


In order to further the objectives of this Convention, the Contracting 
Parties with common interests to protect the marine environment in a given 
geographical area shall endeavour, taking into account characteristic 
regional features, to enter into regional agreements consistent with this 
Convention for the prevention of pollution, especially by dumping. The 
Contracting Parties to the present Convention shall endeavour to act con- 
sistently with the objectives and provisions of such regional agreements, 
which shall be notified to them by the Organisation. Contracting Parties 
shall seek to cooperate with the Parties to regional agreements in order to 
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develop harmonized procedures to be followed by Contracting Parties to 
the different conventions concerned. Special attention shall be given to 
cooperation in the field of monitoring and scientific research. 


ARTICLE IX 


The Contracting Parties shall promote, through collaboration within the 
Organisation and other international bodies, support for those Parties which 
request it for: 


a. the training of scientific and technical personnel; 

b. the supply of necessary equipment and facilities for research and 
monitoring; 

c. the disposal and treatment of waste and other measures to prevent or 
mitigate pollution caused by dumping; 


preferably within the countries concerned, so furthering the aims and 
purposes of this Convention. 


ARTICLE X 


In accordance with the principles of international law regarding State 
responsibility for damage to the environment of other States or to any other 
area of the environment, caused by dumping of wastes and other matter of 
all kinds, the Contracting Parties undertake to develop procedures for the 
assessment of liability and the settlement of disputes regarding dumping. 


ARTICLE XI 


The Contracting Parties shall at their first consultative meeting consider 
procedures for the settlement of disputes concerning the interpretation and 
application of this Convention. 


ARTICLE XII 


The Contracting Parties pledge themselves to promote, within the com- 
petent specialised agencies and other international bodies, measures to 
protect the marine environment against pollution caused by: 


a, hydrocarbons, including oil, and their wastes; 

b. other noxious or hazardous matter transported by vessels for purposes 
other than dumping; 

c. wastes generated in the course of operation of vessels, aircraft, plat- 
forms and other man-made structures at sea; 

d. radioactive pollutants from all sources, including vessels; 

e. agents of chemical and biological warfare; 

f, wastes or other matter directly arising from, or related to the explora- 
tion, exploitation and associated off-shore processing of seabed mineral 
resources. 


The Parties will also promote, within the appropriate international 
organisation, the codification of signals to be used by vessels engaged in 
dumping. 


ARTICLE XIII 


Nothing in this Convention shall prejudice the codification and develop- 
ment of the law of the sea by the United Nations Conference on the Law 
of the Sea convened pursuant to Resolution 2750C (XXV) of the General 
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Assembly of the United Nations nor the present or future claims and legal 
views of any State concerning the law of the sea and the nature and 
extent of coastal and flag state jurisdiction. The Contracting Parties agree 
to consult at a meeting to be convened by the Organisation after the Law 
of the Sea Conference, and in any case not later than 1976, with a view 
to defining the nature and extent of the right and the responsibility of a 
coastal state to apply the Convention in a zone adjacent to its coast. 


ArtTICLE XIV 


1. The Government of the United Kingdom of Great Britain and 
Northern Ireland as a depositary shall call a meeting of the Contracting 
Parties not later than three months after the entry into force of this Con- 
vention to decide on organisational matters. 

2. The Contracting Parties shall designate a competent organisation ex- 
isting at the time of that meeting to be responsible for secretariat duties in 
relation to this Convention. Any Party to this Convention not being a 
member of this organisation shall make an appropriate contribution to the 
expenses incurred by the Organisation in performing these duties. 

3. The Secretariat duties of the Organisation shall include: 


a. the convening of consultative meetings of the Contracting Parties not 
less frequently than once every two years and of special meetings of the 
Parties at any time on the request of two-thirds of the Parties; 

b. preparing and assisting, in consultation with the Contracting Parties 
and appropriate international organisations, in the development and imple- 
mentation of procedures referred to in sub-paragraph 4e of this Article; 

c. considering enquiries by, and information from the Contracting 
Parties, consulting with them and with the appropriate international organ- 
isations, and providing recommendations to the Parties on questions related 
to, but not specifically covered by the Convention; 

d. conveying to the Parties concerned all notifications received by the 
Organisation in accordance with Articles IV 3, V 1 and 2, VI 4, XIMI, XV, 
XX and XXI. 


Prior to the designation of the Organisation these functions shall, as 
necessary, be performed by the depositary, who for this purpose shall be 
ai Ta of the United Kingdom of Great Britain and Northern 
Ireland. 

4. Consultative or special meetings of the Contracting Parties shall keep 
under nmg review the implementation of this Convention and may, 
inter alia: 


a. review and adopt amendments to this Convention and its Annexes in 
accordance with Article XV; 

b. invite the appropriate scientific body or bodies to collaborate with 
and to advise the Parties or the Organisation on any scientific or technical 
aspect relevant to this Convention, including particularly the content of 
the Annexes; 

c. receive and consider reports made pursuant to Article VI 4; 

d. promote cooperation with and between regional organisations con- 
cerned with the prevention of marine pollution; 

e. develop or adopt, in consultation with appropriate international organ- 
isations, procedures referred to in Article V 2, including basic criteria for 
determining exceptional and emergency situations, and procedures for 
consultative advice and the safe disposal of matter in such circumstances, 
including the designation of appropriate dumping areas, and recommend 
accordingly; 
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f. consider any additional action that may be required. 


5. The Contracting Parties at their first consultative meeting shall estab- 
lish rules of procedure as necessary. 


ARTICLE XV 


1. a. At meetings of the Contracting Parties called in accordance with 
Article XIV amendments to this Convention may be adopted by a two- 
thirds majority of those present. An amendment shall enter into force for 
the Parties which have accepted it on the sixtieth day after two-thirds of the 
Parties shall have deposited an instrument of acceptance of the amendment 
with the Organisation, Thereafter the amendment shall enter into force for 
any other Party 30 days after that Party deposits its instrument of accept- 
ance of the amendment. 

b. The Organisation shall inform all Contracting Parties of any requests 
made for a special meeting under Article XIV and of any amendments 
adopted at meetings of the Parties and of the date on which each such 
amendment enters into force for each Party. 

2. Amendments to the Annexes will be based on scientific or technical 
considerations. Amendments to the Annexes approved by a two-thirds 
majority of those present at a meeting called in accordance with Article 
XIV shall enter into force for each Contracting Party immediately on notifi- 
cation of its acceptance to the Organisation and 100 days after approval by 
the meeting for all other Parties except for those which before the end of 
the 100 days make a declaration that they are not able to accept the amend- 
ment at that time. Parties should endeavour to signify their acceptance of 
an amendment to the Organisation as soon as possible after approval at a 
meeting. A Party may at any time substitute an acceptance for a previous 
declaration of objection and the amendment previously objected to shall 
thereupon enter into force for that Party. 

3. An acceptance or declaration of objection under this Article shall be 
made by the deposit of an instrument with the Organisation. The Organi- 
sation shall notify all Contracting Parties of the receipt of such instruments. 

4, Prior to the designation of the Organisation, the Secretariat functions 
herein attributed to it, shall be performed temporarily by the Government 
of the United Kingdom of Great Britain and Northern Ireland, as one of the 
depositaries of this Convention. 


Articte XVI 


This Convention shall be open for signature by any State at London, 
Mexico City, Moscow and Washington from 29 December 1972 until 31 
December 1973. 


ARTICLE XVII 


This Convention shall be subject to ratification. The instruments of rati- 
fication shall be deposited with the Governments of Mexico, Union of Soviet 
Socialist Republics, United Kingdom of Great Britain and Northern Ireland, 
and the United States of America. 


ARTICLE XVIII 


After 31 December 1973, this Convention shall be open for accession by 
any State. The instruments of accession shall be deposited with the Gov- 
ernments of Mexico, Union of Soviet Socialist Republics, United Kingdom 
of Great Britain and Northern Ireland, and the United States of America. 
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ÀRTICLE XIX 


1. This Convention shall enter into force on the thirtieth day following 
the date of deposit of the fifteenth instrument of ratification or accession. 

2, For each Contracting Party ratifying or acceding to the Convention 
after the deposit of the fifteenth instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit by such 
Party of its instrument of ratification or accession. 


ARTICLE XX 


The depositaries shall inform Contracting Parties: 

a. of signatures to this Convention and of the deposit of instruments of 
ratification, accession or withdrawal, in accordance with Articles XVI, XVII, 
XVIII and XXI; and 

b. of the date on which this Convention will enter into force, in accord- 
ance with Article XIX. 


ARTICLE XXI 


Any Contracting Party may withdraw from this Convention by giving 
six months’ notice in writing to a depositary, which shall promptly inform 
all Parties of such notice. 


Arricte XXII 


The original of this Convention, of which the English, French, Russian 
and Spanish texts are equally authentic, shall be deposited with the Govern- 
ments of Mexico, the Union of Soviet Socialist Republics, the United King- 
dom of Great Britain and Northern Ireland, and the United States of 
America who shall send certified copies thereof to all States. 


ANNEX I 


1. Organohalogen compounds. 

2. Mercury and mercury compounds. 

3. Cadmium and cadmium compounds. 

4, Persistent plastics and other persistent synthetic materials, for example, 
netting and ropes, which may float or may remain in suspension in the sea 
in such a manner as to interfere materially with fishing, navigation or other 
legitimate uses of the sea. 

5. Crude oil, fuel oil, heavy diesel oil, and lubricating oils, hydraulic 
fluids, and any mixtures containing any of these, taken on board for the 
purpose of dumping. 

6. High-level radioactive wastes? or other high-level radioactive matter, 
defined on public health, biological or other grounds, by the competent 
international body in this field, at present the Internationa] Atomic Energy 
Agency, as unsuitable for dumping at sea. 


2The U.S. delegation submitted the following interpretive statement: “With refer- 
ence to Item 6 on Annex I, the United States wishes to note that thre is no inter- 
nationally accepted definition of ‘high level radioactive wastes’. The United States 
defines high level radioactive wastes as aqueous wastes resulting from the operation 
of the first cycle solvent extraction system, or equivalent, and the concentrated wastes 
from subsequent extraction cycles, or equivalent, in a facility for reprocessing irradiated 
reactor fuels. Until an internationally accepted definition is negotiated under the 
auspices of the International Atomic Energy Agency, the United States plans to 
govern its activities on the basis of the definition stated herein.” 
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7. Materials in whatever form (e.g., solids, liquids, semi-liquids, gases or 
in a living state) produced for biological and chemical warfare. 

8. The preceding paragraphs of this Annex do not apply to substances 
which are rapidly rendered harmless by physical, chemical or biological 
processes in the sea provided they do not: 


(i) make edible marine organisms unpalatable, 
or 

(ii) endanger human health or that of domestic animals. 
The consultative procedure provided for under Article XIV should be fol- 
lowed by a Party if there is doubt about the harmlessness of the substance. 


9. This Annex does not apply to wastes or other materials (e.g., sewage 
sludges and dredged spoils) containing the matters referred to in para- 
graphs 1-5 above as trace contaminants. Such wastes shall be subject to 
the provisions of Annexes II and III as appropriate. 


ANNEX II 


The following substances and materials requiring special care are listed 
for the purposes of Article VI la. 
A. Wastes containing significant amounts of the matters listed below: 


arsenic 
lead 
copper 
zine 
organosilicon compounds 

cyanides 

fluorides 

pesticides and their by-products not covered in Annex L 


and their compounds 


B. In the issue of permits for the dumping of large quantities of acids and 
alkalis, consideration shall be given to the possible presence in such wastes 
ia substances listed in paragraph A and to the following additional 
substances: 


beryllium 
chromium 
nickel 

vanadium 


and their compounds 


C. Container, scrap metal and other bulky wastes liable to sink to the sea 
bottom which may present a serious obstacle to fishing or navigation. 

D. Radioactive wastes or other radioactive matter not included in Annex 
I. In the issue of permits for the dumping of this matter, the Contracting 
Parties should take full account of the recommendations of the competent 


8 As a separate action, the London meeting adopted the following Technical Memo- 
randum of Agreement of the Conference: “The Conference agreed, on the advice of 
the Technical Working Party, that for a period of five years from the date when the 
present Convention comes into effect, wastes containing small quantities of inorganic 
compounds of mercury and cadmium, solidified by integration into concrete, may be 
approximately classified as wastes containing these substances as trace contaminants as 
mentioned in paragraph 9 of Annex I to the Convention but in these circumstances 
such wastes may be dumpted only in depths of not less than 3500 meters in conditions 
which would cause no harm to the marine environment and its living resources. When 
the Convention comes into effect, this method of disposal, which will be used for not 
longer than five years, will be subject to the relevant provisions of Article XIV 4.” 
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international body in this field, at present the International Atomic Energy 
Agency. 


ANNEX II 


Provisions to be considered in establishing criteria governing the issue of 
pas for the dumping of matter at sea, taking into account Article IV 2 
include: — 


A. CHARACTERISTICS AND COMPOSITION OF THE MATTER 


1. ‘as amount and average composition of matter dumped (e.g., per 
year). 

2. Form (e.g. solid, sludge, liquid, or gaseous). 

3. Properties: physical (e.g., solubility and density), chemical and bio- 
chemical (e.g., oxygen demand, nutrients) and biological (e.g., presence of 
viruses, bacteria, yeasts, parasites). 

4, Toxicity. 

5. Persistence: physical, chemical and biological. 

6. Accumulation and biotransformation in biological materials or sedi- 
ments. 

7. Susceptibility to physical, chemical and biochemical changes and inter- 
action in the aquatic environment with other dissolved organic and in- 
organic materials. 

8. Probability of production of taints or other changes reducing market- 
ability of resources (fish, shellfish, ete. ). 


B. CHARACTERISTICS oF DUMPING Stre AND METHOD or Deposir 


1. Location (26. co-ordinates of the dumping area, depth and distance 
from the coast), location in relation to other areas (e.g., amenity areas, 
spawning, nursery and fishing areas and exploitable rone 

2. Rate of disposal per specific period (e.g., quantity per day, per week, 
per month). 

3. Methods of packaging and containment, if any. 

4, Initial dilution achieved by proposed method of release. 

5. Dispersal characteristics oe effects of currents, tides and wind on 
horizontal transport and vertical mixing). 

6. Water characteristics (e.g, temperature, pH, salinity, stratification, 
oxygen indices of pollution—dissolved oxygen (DO), chemical oxygen de- 
mand (COD), biochemical oxygen demand (BOD)—nitrogen present in 
organic and mineral form including ammonia, suspended matter, other 
nutrients and productivity ). 

7. Bottom characteristics (e.g., topography, geochemical and geological 
characteristics and biological productivity ). 

8. Existence and effects of other dumpings which have been made in the 
dumping area (e.g., heavy metal background reading and organic carbon 
content). 

9. In issuing a permit for dumping, Contracting Parties should consider 
whether an adequate scientific basis exists for assessing the consequences of 
such dumping, as outlined in this Annex, taking into account seasonal 
variations. 


C. GENERAL CONSIDERATIONS AND CONDITIONS 


1. Possible effects on amenities (e.g., presence of floating or stranded 
material, turbidity, objectionable odour, discolouration and foaming). 
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2. Possible effects on marine life, fish and shellfish culture, fish stocks and 
fisheries, seaweed harvesting and culture. 

3. Possible effects on other uses of the sea (e.g., impairment of water 
quality for industrial use, underwater corrosion of structures, interference 
with ship operations from floating materials, interference with fishing or 
navigation through deposit of waste or solid objects on the sea floor and 
protection of areas of special importance for scientific or conservation 


purposes). 
4. The practical availability of alternative land-based methods of treat- 


ment, disposal or elimination, or of treatment to render the matter less 
harmful for dumping at sea. 


INTERNATIONAL LEGAL MATERIALS 
CONTENTS OF 
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Amcrarr Hyackinc: Wuar 1s Berme Done * 


By Alona E. Evans ** 
I 


Tue CONTEMPORARY SCENE 


A. Incidence of Aircraft Hijacking 


Sixty-six aircraft of United States or foreign registration were hijacked 
from January 1, 1961 through 1968; 277 aircraft of U.S. or foreign registra- 
tion were hijacked from January 1, 1969 through 1972; nine aircraft of 
foreign registration, and none of U.S. registration, were hijacked in the 
first eight months of 1973. Inherent in these figures is an evolution in the 
nature of the offense and an intensification of rigor in the national and 
international response to the offense, as well as the emergence of certain 
legal and political problems as yet unresolved. At the same time, the 
dramatic decline in hijacking between January and August 31, 1973 should 
be greeted with caution, not euphoria, lest there be a regression to the 
condition of national and international complacency about aircraft hijacking 
which obtained up to 1968. 

In considering the incidence of aircraft hijacking, it must be observed 
that the available statistics are not entirely satisfactory because many re- 
ports of hijackings are sketchy at best and because compilers differ in 
their interpretations of particular incidents, even where the facts are ade- 
quately established. For example, there would be little doubt that if an 
aircraft on a scheduled flight from New York to Chicago is hijacked to 
Havana, this is a successful hijacking. If this same flight were hijacked to 
Miami, and the hijacker were apprehended on landing, would this be a 
successful hijacking? What about the situation where an individual on 
boarding an aircraft threatens to hijack it and is apprehended before 
take-off, or where he makes the threat in the airport boarding area and is 
then apprehended? For the purpose of the present survey of recent de- 
velopments respecting aircraft hijacking at the national and international 
levels, the incidents will be classified into five categories: successful inter- 
national, successful domestic, unsuccessful international, unsuccessful 
domestic, and attempts.t As used here, a successful international hijacking 


° The research for this study was facilitated in part by a travel grant from the 
American Philosophical Society. The author wishes to thank members of the following 
government agencies and private organizations for their assistance in the research for 
this study: Office of the Legal Adviser, Department of State; Criminal Division, Depart- 
ment of Justice; Office of the Assistant Secretary for Environment, Safety, and Con- 
sumer Affairs, Department of Transportation; Offices of Senator Edward A. Brooke 
and Representative Margaret M. Heckler; Department of Justice, Canada; Office of 
Legal Adviser, Ministry of Foreign Affairs, Israel; International Federation of Air 
Line Pilots Associations; Air Transport Association of America; Messrs, Cleary, 
Gottlieb, Steen & Hamilton, New York; Messrs, Davis, Polk & Wardwell, New York. 
The views expressed in the study are those of the author. 

°9 Of the Board of Editors. 

1The Federal Aviation Administration uses the following categories: “successful,” 


> se 


where “hijacker controls flight and reaches destination or objective;” “unsuccessful” 
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is defined as one in which an aircraft is diverted to a foreign destination 
from its scheduled domestic or foreign destination, e.g, an aircraft 
scheduled to fly from New York to Miami which is hijacked to Havana or 
an aircraft scheduled to fly from Rome to Athens which is hijacked to 
Damascus. A successful domestic hijacking is defined as one in which an 
aircraft is diverted from its scheduled destination to a different destination 
within the same country, e.g., an aircraft scheduled to fly from Philadelphia 
to New York which is hijacked to Lake Jackson, Texas. The categories 
of unsuccessful international or domestic hijackings include the relatively 
few episodes in which an effort to seize control of an aircraft in flight was 
thwarted and the aircraft either continued to its scheduled destination or 
returned to the point of previous departure. Statistics on international and 
domestic hijackings in the United States used here are reliable; those on 
international hijackings abroad are quite reliable; but the statistics on 
domestic hijackings abroad are incomplete. The fifth category, “attempts,” 
comprehends unsuccessful efforts to seize contro] of aircraft not yet in 
flight, a situation distinguishable from threats or from banter with stew- 
ardesses or ticket agents about side trips to Cuba and similar follies,? 
enunciated before boarding. Attempts will be considered here only 
incidentally, as information about these acts in the United States is incom- 
plete, and there is very little available about the incidence of such acts 
abroad. 

The record from January 1, 1961 through 1972 shows that there have 
been 343 successful and unsuccessful international and domestic hijackings 
worldwide, If attempted hijackings of aircraft in the United States and 
abroad are added, there have been 396 endangered flights during this 
period. The record for the first eight months of 1973 shows that there were 
five attempts on aircraft in the United States, eight successful international 
and domestic hijackings abroad, and one unsuccessful domestic hijacking, 
which, with two attempts abroad, brought the total of endangered flights 
to 16 in this period? The United States has been the principal victim of 
aircraft hijacking during the twelve-year period. There were 157 successful 
or unsuccessful hijackings of aircraft of U.S. registration. Successful hi- 
jackings included 91 flights of U.S. aircraft diverted from this country to 
foreign destinations, 11 flights scheduled between foreign destinations 
which were diverted to different foreign destinations, and 14 domestic 


where “hijacker attempts to take control of flight but fails;” and “incomplete” where 
“hijacker is apprehended or killed during hijacking or as a result of ‘hot pursuit.” 
Federal Aviation Administration, Office of Air Transportation, Hijacking Statistics, 
May I, 1973. 

2 When a passenger was asked whether he had checked his luggage and he replied, 
“I don’t need any bags to highjack the plane,” the carrier was held to to have acted 
reasonably in refusing to allow him to board the aircraft. Wolfer v. Northeast Airlines, 
Inc., 12 Av. Rept. 17, 186 (Small Claims Court (Dade Co., Fla.), (1971). A com- 
parable statement resulted in a conviction under 49 U.S.C, §1472(m). Taylor v. 
United States, 358 F. Supp. 384 (S.D. Fla. 1973). 

3 Statistics based upon compilations by Department of Justice, Federal Aviation 
Administration, International Federation of Air Line Pilots Associations, and reports 
in Boston Herald American, Chicago Tribune, New York Times, Wall Street Journal. 
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flights. There were 40 unsuccessful hijackings of U.S. domestic flights, 
and one of an international flight. Two hundred and seven aircraft 
registered in 60 other states were successfully or unsuccessfully hijacked 
from January 1961 through August 1973, Colombia with 25 hijacked aircraft 
being the principal victim among these states.>5 One hundred and thirty-four 
of these instances were international hijackings; 35 were domestic. There 
were 19 unsuccessful international hijackings abroad and 20 unsuccessful 
domestic hijackings of aircraft of foreign registration.® Cuba has been the 
state of first landing or of ultimate destination for 149 hijacked flights. 


SUCCESSFUL AND Unsuccessrun WortowinE HiJackines 


Year International Domestic Total 
1961 6 4 10 
1962 1 2 3 
1963 1 0 1 
1964 1 1 2 
1965 0 5 5 
1966 2 2 4 
1967 5 at 6 
1968 28 7 35 
1969 75 13 88 
1970 60 23 83 
1971 29 19 48 
1972 28 30 58 
236 107 343 
SUCCESSFUL AND UNSUCCESSFUL HIJACKINGS: UNITED STATES 
Year International Domestic Total 
1961 2 2 4 
1962 yi 1 2 
1963 0 0 0 
1964 1 0 1 
1965 0 4 4 
1966 0 0 0 
1967 1 0 1 
1968 17 3 20 
1969 31 6 37 
1970 15 8 23 
1971 12 11 23 
1972 11 19 30 
91 54 145 


» Other states which have had 5 or more hijackings: Argentina 8, Brazil 10, Canada, 5, 
Cuba 5, Czechoslovakia 6, Ecuador 5, Egypt 7, Ethiopia 5, Greece 5, Japan 5, Mexico 10. 
Poland 7, Soviet Russia 8, Venezuela 7. 


g SUCCESSFUL AND UNSUCCESSFUL HiJackines: OTHER COUNTRIES 
Year International Domestic Total 
1961 4 2 6 
1962 0 1 1 
1963 1 0 i 
1964 0 1 1 
1965 0 1 1 
1966 2 2 4 
1967 4 1 5 
1968 11 4 15 
1969 44 7 51 
1970 45 15 60 
1971 17 8 25 
1972 17 11 28 
1973 (8/31) 7 2 5 

153 54 207 
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Forty-five other states and four other areas have also provided planned 
or fortuitous destinations for hijackers.” In at least four instances, hijacked 
aircraft have been refused landing in the state of first choice and had to 
find another destination.® 


B. The Changing Character of Aircraft Hijacking 


The statistics, however reliable or vagarious they may be, only crudely 
delineate the scope of aircraft hijacking. They show a marked increase in 
incidents from 1968 through 1972 and a marked decline in 1973. But 
underlying these raw data are some significant changes in the character of 
the offense and in the motivation of the offenders. Where the acts had 
been committed almost entirely for what may be described as “personal” 
or “private” objectives—by the fugitive from justice, the military deserter, 
the disgruntled spouse, the forlorn adolescent, the escapee from an op- 
pressive society, the real or alleged political offender, the homesick political 
refugee, the mentally deranged person—from 1968 on, hijacking evolved 
into the weapon, or the platform, of persons acting for “public” or political 
reasons.’ Political “fronts” consisting of terrorist or guerrilla groups or 
factions and radical political elements have made hijacking the vehicle for 
the extortion of money or the release of prisoners or for publicity for their 
causes. The group commonly known as the Popular Front for the Libera- 
tion of Palestine (PFLP) initiated the use of hijacking for blackmail with 
the diversion of an aircraft of Israeli registration to Algeria in July 1968. 
After forty day’s detention, twelve Israeli passengers and crewmembers 
and the aircraft were released by Algeria in exchange for the release of 
sixteen members of Al Fatah and other Arab guerrilla groups held by 


7 Aden, Albania, Algeria, Argentina, Austria, Bahamas, Bulgaria, Canada, Chile, 
China, Costa Rica, Cuba, Curacao, Denmark, East Berlin, Egypt, El Salvador, Falk- 
land Islands, Federal Republic of Germany, Greece, Honduras, India, Iraq, Israel, Italy, 
Jamaica, Jordan, Kuwait, Lebanon, Libya, Malawi, Morocco, North Korea, North Viet- 
nam, Pakistan, Saudi Arabia, South Vietnam, Spain, Sudan, Syria, Trinidad, Turkey, 
United Kingdom, United States, Uruguay, Venezuela, West Berlin, Yugoslavia, Zaire. 

8 Albania refused to allow an Algerian aircraft to land. It went on to Yugoslavia. 
N.Y. Times, Sept. 1, 1970, 58:3. (All references to N.Y. Times are to the city ed.) 
Haiti refused landing to a Dominican Republic aircraft which then returned to the 
Dominican Republic. Chicago Tribune, Jan. 27, 1971. El Salvador refused to 
allow a Colombian aircraft to land. In a hedge-hopping trip, including five inter- 
mediate stops to refuel, the flight finally ended in Buenos Aires. N.Y. Times, June 2, 
1973, 12:3. A Japanese aircraft was refused landing by Iraq, Bahrein, Kuwait, Abu 
Dhabi, and Saudi Arabia. N.Y. Times, July 24, 1973, 1:1. 

®There have been several instances of hijacking apparently for the purpose of 
political kidnapping. The most serious in its international ramifications was the 
kidnapping in 1967 of the late Moise Tshombé, sometime premier of the Congo Re- 
public (Kinshasa) (now Zaire), from Spain to Algeria. Held in prison in Algeria, 
pending his surrender to the Congo Republic on extradition charges, Tshombé died 
in prison in 1969. BULL, OF THE INTERNATIONAL COMMISSION OF Jurists, 28-29, 
No. 32 (Dec. 1967); N.Y. Times, July 1, 1969, 18:3. The hijackings to Cuba of two 
aircraft of U.S. registration in 1968 may have involved the kidnapping of Cuban or 
former Cuban nationals. N.Y. Times, March 13, 1968; 1:7; July 1, 1968, 16:6. 
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Israel.° That incident was followed over the next four and one half years 
by some 16 successful and unsuccessful political hijackings by the PFLP. 
These had their counterpart in 19 other successful or attempted political 
hijackings by such groups or factions as the Eritrean Liberation Front, the 
Japan Red Army, the Kashmiri National Liberation Front, the People’s 
Revolutionary Army, Ustasha, the Armed Liberation Front, and the Thai 
Black September as well as by Iranian Communists and Philippine 
Maoists.** 

That political hijackings by the PFLP or their associates have been suc- 
cessful is quite evident from the record, for commencing with the 1968 
episode they have been able to obtain the release of some 78 of their 
followers of whom 16, convicted of terrorist acts, including murder, assault, 
and willful destruction of aircraft and related ground facilities, were im- 
prisoned in Greece, Switzerland, and the Federal Republic of Germany. 
The same kind of ploy. apparently brought the release of four Nicaraguan 
guerrillas in exchange for the lives of four American nationals who were 
passengers on board a hijacked aircraft of Costa Rican registration in 1970; 
however, these hijackers were not reported to have represented a political 
faction.1* Three members of Ustasha, a Croatian terrorist organization, 
forced the Swedish government in September 1972 to release six Croats 
from prison who had been convicted in the murder of the Yugoslav Am- 
bassador to Sweden.** In November 1972, members of the Armed Libera- 
tion Front, reported to be a left-wing Mexican political faction, forced the 
release of six prisoners in partial exchange for the release of 29 passengers 
held on board an aircraft of Mexican registration before hijacking the air- 
craft to Cuba.?® 

At the same time, an account of the successes must be balanced by the 
failures. Twice in 1972, Turkish guerrillas hijacked Turkish aircraft 
to Bulgaria and threatened to destroy the planes and all on board, if 
prisoners in Turkey were not released. The Turkish government refused 
to comply in each instance, and the hijackers surrendered to Bulgarian 


10 N.Y. Times, Sept. 1, 1968, 1:7; Sept. 4, 2:6; Sept. 18, 6:1. 

11 Fritrean Liberation Front, N.Y. Times, Sept. 14, 1969, 16:4 (also involved in three 
other incidents between 1969 and 1972); Jewish Defense League, See United States 
v. Hershkovitz, 70 CR 741 (E.D.N.Y. 1971) (not published): Japan Red Army, N.Y. 
Times, March 31, 1970, 1:3; Afro-American Freedom Fighters, Sunday Herald 
Traveler (Boston), May 3, 1970, 42:6; Kashmiri National Liberation Front, N.Y. 
Times, Feb. 1, 1971, 6:6; Jordanian Liberation Front, Chicago Tribune, Feb. 20, 
1972; Black Revolutionary Army, Herald Traveler (Boston), March 9, 1972, 13:3; 
Black Panthers, N.Y. Times, June 4, 1972, 1:8; People’s Revolutionary Army, Chicago 
Tribune, Aug. 16, 1872; Organization of Unity of South Yemen, N.Y. Times, Aug. 23, 
1972, 2:4; Ustasha, N.Y. Times, Sept, 16, 1972, 1:7; Armed Liberation Front, Chicago 
Tribune, Nov. 9, 1972; Thai Black September, N.Y. Times, March 29, 1973, 19:2; 
Punto Cero, N.Y. Times, May 20, 1973, 14:3; Sons of Occupied Territory, N.Y. Times, 
July 24, 1973, 1:1. Iranian Communist Party, Sunday Herald Traveler (Boston), Oct. 
11, 1970, 4:4; Philippine Maoists, N.Y. Times, March 31, 1971, 16:5. 

12 N.Y. Times, July 23, 1970, 1:6; ibid., Oct. 30, 1972, 1:1. 

18 Chicago Tribune, Oct. 22, 1970. 14 Cited, supra note 11. 

15 Cited, supra note 11. 











646 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


authorities without further action.* The most recent attempt at this form 
of blackmail occurred on May 18, 1973, when four members of a Vene- 
zuelan guerrilla group calling themselves Punto Cero hijacked an aircraft 
of Venezuelan registration to Mexico. There they threatened to blow up 
the aircraft with all on board unless some 79 prisoners in Venezuela were 
released. The Venezuelan government refused the demand. The aircraft 
was then permitted by Mexico to go to Cuba with all abroad, but accom- 
panied by an official of the Secretaría de Gobernacién.?? 

Hijacking for the purpose of extorting money from the carrier is an- 
other conspicuous development since 1968.18 The United States experi- 
enced a veritable epidemic of such incidents in 1972, after one in 1970, and 
three in 1971. None of the 22 incidents in the three year period appeared 
to have been motivated by political considerations.*® Hijackers demanded 
sums of money ranging from $50,000 to $2,000,000, and in one instance the 
demand included fifteen pounds of gold (then valued at about $8,000).? 
In eight instances the extortionists asked for parachutes and bailed out of 
the hijacked aircraft; seven were subsequently captured with their loot. 
In four instances, the extortionists successfully hijacked the aircraft to 
foreign destination.” In 18 of these 22 hijackings for extortion, the hi- 


16 N.Y. Times, May 5, 1972, 2:4; Oct. 24, 1972, 9:1. On Oct. 9, 1970, alleged 
representatives of the Iranian Communist Party hijacked an Iranian aircraft to Baghdad 
where they held it for eight hours, demanding the release of 21 political prisoners. 
When their demands were not met, they surrendered to Iraqi police. Cited supra 
note 11. 

17 N.Y. Times, May 20, 1973, 14:3; May 21, 11:1. The Japanese Deputy Minister 
of Transport served as a substitute for 99 passengers on a Japanese aircraft hijacked to 
North Korea in 1970. N.Y. Times, April 4, 1970, 1:4. 

18 From time to time, there have been hijackings for the purpose of robbing the 
passengers and crew or robberies have been incidental to the objective of diverting 
the aircraft to an unscheduled destination. Philippines, N.Y. Times, Nov. 7, 1968, 3:1 
(robbery was apparent motive for hijacking); United States, Herald Traveler 
(Boston), Nov. 5, 1968, 44:3 ($405 retuned by Cuba), N.Y. Times, March 6, 1969, 
76:4 ($1,750 retumed by Cuba), Chicago Today, Jan, 9, 1972, 7:1 ($333 returned 
by Cuba). An aircraft of U.S. registration was hijacked to Cuba for the purpose of 
kidnapping an individual for $290,000 ransom. N.Y. Times, April 9, 1972, 32:3. A 
Nepalese aircraft was hijacked to India apparently for the theft of $400,000 belonging 
to the Central Bank of Nepal which was being carried thereon, Herald American 
(Boston), June 12, 1973, 2:7. 

18 The first reported hijacking of a U.S. aircraft for extortion occurred on June 4, 
1970, when Arther G. Barkley forced a Trans World Airlines Boeing 727, en route 
from Phoenix to St. Louis, to fly to Washington, D. C., where he demanded $1,000,000. 
Authorities delivered $100,750 to him. In the melee incident to his capture, the 
hijacker shot the pilot and was wounded himself. N.Y. Times, June 5, 1970, 1:4. 
The three incidents in 1971 were initiated on November 24 when “D. B. Cooper” 
parachuted out of an aircraft over Oregon with $200,000. He has not been 
heard from since. The other two occurred on Dec. 24 and Dec, 26. N.Y, Times, 
Nov. 26, 1971, 1:4; Dee. 25, 1:4; Chicago Tribune, Dec. 27, 1971. 

20 N.Y. Times, Aug. 19, 1972, 1:6. 

21 N.Y. Times, May 6, 1972, 1:1 (hijacker bailed out over Honduras; returned 
voluntarily; money found in Honduras and returned); June 4, 1972, 1:8 (hijackers 
received asylum in Algeria, money returned by Algeria); Aug. 1, 1972, 1:4 (hijackers 
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jacsers surrendered, were overcome, captured, or killed. The more, 1 - 
been recovered in 20 of the 22 instances. 

Extortion was also the principal motive for 12 successful or unstieesss! | 
international or domestic hijackings or attempts on ai-craft of feci, 
registration between May 1971 and May 1973. The PFLP, Ustashe. a « 
the Armed Liberation Front engineered three of these hijack ues, ba. ed 


the PFLP was successful in the effort, retaining custody of the $5,00i,0°. 


which it cxtortcd from Lufthansa in February 1972.7° 

Violence has been a conspicuous factor in aircraft hijackini dust. 
pact four and one half years. Some 147 persons—passengers, crow, g 0 
‘te sonnel, police, and hijackers—have been killed or injwed in the T {> 
St. tes and abroad in the course of efforts by security peisonacl cr x 
ai aft oy police or other authorities on the ground to thweit a wje 
21 ĉo apprehend the hijacker. If the deaths of passengers aid ¢:. .7 
air raft which have been destroyed by midair explosions os which hi. 
er: shed apparently in the course of a hijacking are added io this rceo 
as well as the casualties resulting from attacks upon airports and ro'a 
facilities, as in the Lod Airport incident on May 30, 1972, ov fromm ¢ ‘ic | 
to take hostages, as in the massacre of the 11 Israeli Olympic athk-os ` 
Munich on September 5, 1972, then these figures would be very an: 
higher.” 

Anothcr aspect of the trend to violence has been the deliberate desi | 
tica of hijacked aircraft where there has been a slow or negative respe s: 
th eats of political extortion. The PFLP blew up four ai craft of US 
Sv iss, and United Kingdom registration in one week in Sestembui !¢' 
in order to emphasize their determination to obtain the relense of th. 
followers held in prison in various countries and to dramatize tacir eas: 
On similar reasoning, two Indian nationals describing thems Ives ps u:+ 
becs of the Kashmiri National Liberation Front destroyed an Indisi o 
craft which they had hijacked to Pakistan when the Indiin goveinin ta. 
fuied to comply with their demand for the release of “Kashmiri powt: 
pi soners. It is not clear why a Japanese Boeing 747 was hijacked, deat < 
fo three days at Dubai, and subsequently blown up at Benghazi.* 


recsived asylum in Algeria; money returned by Algeria); Nov. 12, 1972, 11 | 
jac*ers recsived asylum in Cuba, money not returned by Cuba). 

2 Australia, May 1971; Canada, Nov. 1971; Federal Republie of Germ.cn., 2: 
1872; Indonesia, April 1972; Ecuador, May 1972; Rhodesia, May 19/2; Bri i, °’ 
1972; Sweden, Sept. 1972; Italy, Oct. 1972; Japan, Nov. 1972; Mcxico, Nov 1. 
Cclombia, May 1973. 23 N.Y. Times, Feb. 26, 1972, 1:5. 

“N.Y. Times, Feb, 22, 1970, 1:4 (explosion on Swiss aircraft); ibid, May < 
1£72, 1:8 (Led Airport). A Soviet aircraft is reported to have creshed with 
aLoard during an attempted hijacking in May 1973. Chicago Tribune, June @ 1: 

<6 For a discussion of the negotiations during this incident, sec, J. W. F. Siva 
Ls. Guerre contre l'aviation civile internationale. REV. DE DROTT PENAL CT 2.1 40: 
oroc, 52nd year (1971-1972), No. 3-4 (Dec, 1971-Jan. 1972), 419, 422-25 ne 
af er cited R.D.P.C.) 

23 Christian Science Monitor, Feb, 17, 1971, 3:1. N.Y. Timcs, July 21, 1973, 4 
July 25, 1:3. 
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The data above suggest something of the evolution of aircraft hijacking 
during the past four and one half years from an act committed primarily 
for personal reasons into a weapon of terrorist or guerrilla groups, which 
has been accompanied by an increase in violence affecting all parties con- 
cerned. It may be asked whether the response of states acting singly or in 
concert has kept pace with these developments. 


II 
CHANGING RESPONSES TO AIRCRAFT HIJACKING 


“Response” seems to have characterized the attitude of the United States 
and other states to the development of the contemporary offense of aircraft 
hijacking, If there were enough incidents, enough violence, enough private 
indignation, as witness the boycott insituted by the International Federation 
of Air Line Pilots Associations (IFALPA) on June 19, 1972, then something 
drastic would be done at the state level, and even at the international level, 
as witness the rapid conclusion and acceptance of the 1970 Convention for 
the Suppression of Unlawful Seizure of Aircraft (Hague Convention ).?? 
Consider U.S. response to aircraft hijacking over the past twelve years. 
Five successful international and domestic hijackings of aircraft of U.S. 
registration between May 1 and August 9, 1961, led an aroused Congress 
to amend the 1958 Federal Aviation Act, creating inter alia the offense of 
“aircraft piracy“ which was made punishable by penalties ranging from a 
minimum of 20 years imprisonment to death.®* 

The increasing incidence of hijacking beginning in 1968 led to new 
measures designed to combat this burgeoning menace. The Civil Aero- 
nautics Board authorized carriers to deny transportation to any person who 
refused to permit a search of his person or luggage.” Signs in English 
and Spanish appeared at airport ticket counters and boarding areas warn- 
ing that hijacking and the carrying of concealed weapons on board air- 
craft were federal offenses and putting travelers on notice that they were 
liable to search. Electronic surveillance was instituted by some carriers 
in 1969. Airport personnel were instructed in the use of a “behavioral pro- 
file” or compilation of psychological characteristics devised by the Federal 
Aviation Administration as a way of identifying potential hijackers.*° The 
PFLP’s massive attack on international civil aviation between July and 
September 1970, which included the destruction of two aircraft of U.S. 
registration, led to the establishment of the “sky marshal” program which 
placed federal officers on duty in aircraft on long distance flights and in 
many airports.*t These measures of deterrence had positive results as 

27 22 UST 1641; TIAS 7192; 65 AJIL 440 (1971); 10 ILM 133 (1971). 

28 75 Stat. 466 (1961); 49 U.S.C. §1472(i). 

29 CAB Local and Joint Passenger Rules Tariff No. PR-5, CAB No. 117, at 9 (1968). 

80 The nature of the profile is highly confidential. For a general discussion of the 
subject, see United States v. Lopez, 328 F. Supp. 1077, 1086-87 (E.D.N.Y. 1971). 

31 N.Y. Times, Sept. 12, 1970, 11:5; Sept. 22, 1:2, The presence of marshals on 


board aircraft did not provide an effective deterrent, possibly because of concern for 
the dangers in a shootout in flight. N.Y. Times, Oct. 26, 1971, 10:3. 
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there was an appreciable decrease in the number of successful international 
and domestic hijackings of U.S. aircraft in 1970 and 1971. Nevertheless, 
the voluntary nature of the security program as well as a certain casualness 
on the part of airports and carriers permitted hijackers to continue to ac- 
complish their objectives.5? Indeed, there was a certain Kafkaesque 
quality about a 1972 hijacking in Reno, Nevada, which was accomplished 
by a man who approached the aircraft from across the field, wearing a 
ski mask, riding a bicycle, and carrying a rifle on the handlebars. This 
plane was hijacked to Vancouver, thence to Seattle where the hijacker was 
ultimately captured.** 

The rash of hijackings cum extortion, with and without parachute ac- 
companiment, together with IFALPA’s threat of a policy of resort to self- 
help manifested in its boycott of international civil aviation in June 1972, 
led the Federal Aviation Administration to remove the sky marshals from 
duty on aircraft entirely to duty in airports and to allocate $3,500,000 for 
electronic detection devices. After two aircraft belonging to Pacific South- 
west Airlines were hijacked within two days of each other in July 1972, a 
presidential directive ordered security inspection of all passengers and cabin 
luggage on East and West Coast commuter lines.*4 Two hijackings to Cuba 
within a period of twelve days in the late autumn of 1972, in which one 
airline employee was killed, five other persons injured, and $2,000,000 ex- 
torted from one of the two carriers involved, resulted in the adoption of 
the present program of 100 per cent screening of boarding passengers and 
mandatory inspection of cabin luggage which became effective on January 
5, 1973.85 All airports were also ordered to provide armed guards at all 
boarding gates after February 6, 1973.°° Airports and carries which have 


82 Eastern Airlines was reported to have installed electronic surveillance on Oct. 15, 
1969; it was not apparently in use at Newark Airport on Feb. 10, 1970, when an 
Eastern aircraft was hijacked to Cuba. N.Y. Times, Feb. 17, 1970, 69:6. On Oct. 
9, 1971, a hijacker who fitted the profile forced his way on board an aircraft with 
weapon in hand, Jbid., Oct. 10, 1971, 73:1. On May 5, 1972, a hijacker, who fitted 
the profile and was searched before boarding, hijacked an aircraft to Honduras, having 
concealed a weapon in a book. Metal detecting devices were reported as not 
operating at the boarding gates at the local airport. Ibid., May 17, 1972, 15:2. 

33 N.Y. Times, Aug. 19, 1972, 1:6; Aug. 20, 24:1. He was convicted on a charge of 
aircraft hijacking and sentenced to 30 years imprisonment. Department of Justice, 
Criminal Division, Hijacking Statistics, May 1973. 

34 White House Press Release, July 7, 1972. See also, 37 Fep. Rec. 5689 (Mar. 
18, 1972). 

35 N.Y. Times, Dee 6, 1972, 77:1. This screening includes visitors accompanying or 
meeting passengers; some carriers and airports, however, refuse to allow visitors in 
the boarding areas, 

36 37 Fen, Rec., 25934 (Dec. 16, 1972), 14 C.F.R. §§107.1, 107.4. The deadline 
was extended by court order to Feb. 16. Wall Street Journal, Feb. 6, 1973. The 
Airport Operators Council International unsuccessfully sought a preliminary injunction 
to restrain the enforcement of this order on Feb. 16. Airport Operators Council Inter- 
national v. Shaffer, 354 F.Supp. 79 (D.D.C. 1973). ‘The evolution of these security 
measures is summarized in a speech of May 18, 1973, by Lt. Gen. Benjamin O. Davis, Jr., 
Asst. Secretary of Transportation for Environment, Safety, and Consumer Affairs. De- 
partment of Transportation News. 28-DOT-73. 


EEE 
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failed to meet these security requirements have been subject to civil fines 
and the attendant unwelcome publicity.’ The United States probably now 
has the strictest security measures for deterrence and control of hijacking 
of any country. It should be observed, however, that other countries en- 
gaged in major air transport also subject passengers to search. Some 
states, e.g., Israel and Ethiopia, have for a number of years made a practice 
of stationing security guards on their aircraft. That ground security con- 
trols have not been strictly observed or even instituted in some states is 
evident, however, in a number of instances of hijacking of aircraft by force 
of arms or in such episodes as the Lod Airport massacre.®? 

A number of factors have contributed to the slowness of state response 
to the need for vigorous measures to control] aircraft hijacking and to the 
somewhat haphazard character of that response. There is an obvious 
quantitative factor to be reckoned with in any assessment of the incidence 
of aircraft hijacking. For example, in 1971 the world’s scheduled airlines 
had the following international and domestic traffic record: 


Passengers carried 325,000,000 
Passenger kilometers flown 402,000,000,000 km. 
Freight-tons flown 11,000,000,000 km. 
Mail-tons flown 2,440,000,000 km.40 


Worldwide in 1971, there were 48 successful international and domestic 
hijackings of aircraft which carried some 2343 passengers and crew. In 
1972 U.S. scheduled carriers made 5,046,438 revenue aircraft departures, 
logging 2,375,876,000 revenue miles. In this same year, there were 
30 successful international and domestic hijackings of flights originating in 
the United States. Adding 20 attempted hijackings to this figure, the total 
of endangered flights originating in the United States came to 50. It 
must be concluded that the risk factor is not impressive. 

Another consideration is the economic factor. The air transport industry, 
whether privately or publicly owned and operated, is not marked by 
spectacular returns on the investment. The Director General of the Inter- 


87 Four airports which failed to inform the Federal Aviation Administration by Jan. 6, 
1973 about their plans for providing armed guards were fined $1000 a day until they 
supplied the necessary data. N.Y. Times, Jan. 10, 1973, 81:6. Two carriers which 
allowed a U.S. Senator to board their aircraft without submitting to electronic sur- 
veillance or a search of his hand luggage were fined $500 each. Newsweex, May 7, 
1973. An airport which allowed two gates to be opened and unguarded and otherwise 
failed to carry out the security plan which it had filed with the Federal Aviation Ad- 
ministration was fined $1000, Wall Street Journal, June 6, 1973, 32:2. 

88 The International Civil Aviation Organization adopted Resolution A17-10 at the 
Extraordinary Assembly, June 1970, recommending certain security measures of a 
general nature. 9 ILM 1278, 1281-83 (1970). 

89 E.g. N.Y, Times, May 10, 1972, 1:1 (seizure of Belgian aircraft en route from 
Vienna to Tel Aviv). 

40 The State of the Air Transport Industry. 1972, ANNuaL Reporr by Knut Hammar- 
skjöld, Director General, International Air Transport Association, for the 28th Annual 
General Meeting, London, Sept. 25-27, 1972, at 8. 

41 ANNUAL Report 1972, Air Transport Assoc. of America 24 (1973). 
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national Air Transport Association in his Annual Report for 1972 described 
1971 as a year of “generally unsatisfactory performance,” noting that 
scheduled traffic on a worldwide basis increased by only half the rate of 
growth in 1970 and by only one third the rate of growth of the preceding 
five years.*? The vice president of Southern Airways, the carrier which was 
the last victim of a hijacking from the United States in 1972, commenting 
on the loss of $2,000,000 extorted by the three hijackers before the aircraft 
was forced to make a final foray to Cuba, said that the $2,000,000 “. . . if not 
returned, will exceed our profit for 1972, and this is the first time in 4 or 5 
years that we have been in a profitable position.” It may be added 
that as of August 31, 1973, Cuba had not returned the carrier’s money. If 
the air transport industry is not markedly profitable, it follows that the 
economic factor will weigh heavily in regard to reaction to hijacking. A 
carriers foothold in a given geographical area might be too valuable a 
franchise to be jeopardized by demanding rigorous response by the carrier’s 
state of registration to occasional hijackings in the area.** 

The political factor must also be considered in an analysis of state re- 
sponse to the incidence of hijacking. In the United States, for example, the 
federal government has been reluctant for historical reasons of federal-state 
relations to assert criminal jurisdiction over air transport. Theft of an 
aircraft in interstate commerce only became a federal offense in 1945,* 
while commission of an act of violence in a U.S. aircraft flying over the 
high seas became a federal offense in 1952.4* The Nixon Administration’s 
policy of “shared responsibility” between the federal government and 
state and local governments affected the proposed legislation for the imple- 
mentation of the 1970 Hague Convention, and the 1971 Convention for 
the Suppression of Unlawful Acts against the Safety of Civil Aviation 
(Montreal Convention).‘7 This legislation passed both Houses of Congress 
at the end of the session in 1972 but lost in Conference Committee because 
of failure to resolve the issue of whether airport security measures should 


42 P, 4, cited supra note 40. 

48 The Administration's Emergency Anti-Hijacking Regulations, Hearings on S. 39, 
before the Subcomm, on Aviation of the Senate Comm. on Commerce, 93rd Cong., 
Ast Sess., ser. 93-1, at 29 (1973) (hereinafter cited as Hearings). The three hijackers 
who were wanted on various criminal charges seemed uncertain as to their destination, 
forcing the aircraft, a DC 9, to fly to Jackson, Miss., Detroit, Cleveland, Toronto, 
Lexington, Ky., Chattanooga, Havana, Orlando, Fla., and back to Havana. The caper 
lasted for 29 hours in the course of which the hijackers threatened to destroy the Atomic 
Energy Commission’s installation at Oak Ridge, Tenn., by crashing the aircraft into it. 
The FBI shot out the tires as the aircraft left Orlando, which action contributed to a 
hair-raising landing in Havana. N.Y. Times, Nov. 12, 1972, 1:1; Herald Traveler 
(Boston), Nov. 14, 1972, 1:3. 

44 E.g., Lufthansa’s payment of $5,000,000 to the PFLP in South Yemen in February 
1972. Cited supra note 23. 

4018 U.S.C. §2312. See, McBoyle v. United States, 1930 Av. Repr. 99; 1931 Av. 
Repr. 27. 

46 66 Stat. 589 (1952); 18 U.S.C. §7(5). See, United States v. Cordova, 89 F.Supp. 
298 (E.D.N.Y. 1950). 

47 TIAS 7570; 66 AJIL 455 (1972); 10 ILM 1151 (1971). 
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be the responsibility of the federal government, as the Senate preferred, or 
be “, . . shared by the Federal Government, the airlines, the airports, and 
local law-enforcement personnel,” as the House, following the Administra- 
tion view, preferred.** The Senate’s 1972 proposal including the provision 
for a federal air transportation security program was reintroduced in the 
Senate on January 3, 1973 and received its approval on February 21.” 
This bill was sent to the House Committee on Interstate and Foreign Com- 
merce on February 22 where it remained, as of August 31, 1973. 

In retrospect, the international reaction to the menace of aircraft hijacking 
seems to have been as deliberate as that of the United States. Until 1969 
when hijackings abroad exceeded those originating in the United States, 
the offense at times seemed to be treated as a peculiar manifestation of the 
strained relations obtaining between the United States and Cuba.®° The 
PFLP’s hijacking spree in September 1970, however, created a sense of 
urgency about the need for international measures to contro] the offense 
which resulted in the speedy conclusion of the Hague Convention in 
December and its entry into force a year after these incidents. The 
absence of this sense of urgency had been evident in the six years which 
elapsed before the 1963 Convention on Offenses and Certain Other Acts 
Committed on Board Aircraft (Tokyo Convention) went into force,™ and, 
to some extent, it may explain the 15 months which passed between the 
conclusion of the 1971 Montreal Convention and its coming into force. 

The political factor comprehends the condition of relations between 
states, but it also involves another matter of great complexity, one which 
thrusts to basic beliefs about human rights and self-determination of 
peoples. This is the problem of political motive: nationals of Eastern 
European states seeking political asylum in Austria, Denmark, or the 
Federal Republic of Germany; the PFLP acting on behalf of Palestinian 
refugees and displaced persons; Eritreans seeking independence from 
Ethiopia; Angolans seeking independence from Portugal. A person seeking 
political asylum may act with violence, as happened, for example, in 
1972 when ten Czech nationals killed the pilot and wounded the copilot in 
the course of hijacking an aircraft to the Federal Republic of Germany,” 
although violence has occurred rather infrequently in this context. On the 
other hand, the members of the political “fronts” have adopted violence as 
a method of action; moreover, their numerous victims are usually travelers 
in no way associated with the cause allegedly so advanced. In the situation 


48 Hearings at 77, cited supra note 43. U.S. H.R. Conf. Rep. No. 92-1599, 92nd 


Cong., 2nd Sess. (1972). 49S, 39, 93rd Cong., Ist Sess. (1973). 
60 Comparison of hijackings originating in U.S. and abroad: 
Year United States Abroad 
1968 20 15 
1969 37 51 
1970 23 60 
1971 23 25 
1972 28 28 


81 20 UST 2941; TIAS 6768; 58 AJIL 566 (1964). 
52 N.Y. Times, June 9, 1972, 2:4. 
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involving an individual’s search for political asylum, the asylum state has 
a hard decision to make about the disposition of the hijacker, particularly if 
such a state is a party to the Hague Convention and/or the 1951 Conven- 
tion Relating to the Status of Refugees." It is, however, an internal de- 
cision with international ramifications. In the second situation, given the 
present climate of international opinion, “wars of national liberation” 
serve as an excuse for, as well as the genuine rationale of political hi- 
jackings, and reaction in the form of condemnation or prosecution of the 
perpetrators is inhibited in many states by official sympathy for the cause 
of liberation or by a realistic appreciation of the presence in the country of 
supporters of self-styled political fronts. This dilemma of motive was clearly 
posed in 1972 in the UN General Assembly's consideration of measures to 
prevent international terrorism." As far as aircraft hijacking is concerned, 
as well as with regard to attacks upon internationally protected persons 
and acts of terrorism generally, the political motive is an aspect of the 
politica] factor which is basic to any analysis of deterrence or methods of 
control of these offenses. 


HI 
HiıyacknG Laws AND THER ENFORCEMENT 


The United States and 21 other nations have specific laws dealing with 
aircraft hijacking. A number of other countries consider that the pro- 
visions of their penal codes are sufficiently comprehensive to permit them 
to prosecute hijackers.’ 

The 1961 U.S. law on hijacking consisted of a series of amendments to 
to the 1958 Federal Aviation Act. One amendment established the offense 
of “aircraft piracy,” defined as “. . . any seizure or exercise of control, by 
force or violence or threat of force or violence and with wrongful intent, 
of an aircraft in flight in air commerce,” and provided penalties ranging 


88 189 UNTS 150; modified by the 1967 Protocol, 19 UST 6223, TIAS 6577. 

54 See UN General Assembly, “Measures to Prevent International Terrorism,” 
A/C.6/418 (Nov. 2, 1972). See also, UN General Assembly, Secretariat, Compilation 
of Relevant Views Expressed in the Course of the General Debate at the General 
Assembly, A/C.6/L.867, Nov. 8, 1972/Corr. 1/Corr. 2; Summary of records of the 24 
meetings of the Sixth Committee on the terrorism issue, A/C.6/SR.1355-1390 (Nov. 
14, 1972—Dec. 15, 1972). 

58 Argentina, Australia, Brazil, Canada, Cuba, Federal Republic of Germany, France, 
Israel, Japan, Lesotho, Mexico, Netherlands, Norway, Portugal, Rwanda, South Africa, 
Soviet Union, Spain, Sweden, Switzerland, and United Kingdom. 

58 Jt has been pointed out with respect to Austria, for example, that the acts listed 
in Art. 1 of the Hague Convention are comprehended in §98 of the Penal Code and 
that universal jurisdiction (Art. 4(2) Hague Convention) has always been recognized 
in Austria, R. Grassberger, Prise de position de TAutriche, in R.D.P.C., 350, cited 
supra note 25. For an analysis of selected laws concerning hijacking, see the series 
of articles comprising a study entitled, “Attentats contre la navigation aérienne,” in 
R.D.P.C., See also, the brief accounts of relevant legislation in Enquéte de la commission 
diplomatique, Rev. GENERALE DE L'AM ET DE L'ESPACE, 34th year (1971), no. 3, at 
327-37. (hereinafter cited as R.G.A.E.) 
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from a minimum of 20 years imprisonment to death.*7 Congress also pro- 
vided for the related offense of interference with flight crewmembers or 
flight attendants by assault, intimidation, or threat and the offense of carry- 
ing concealed deadly or dangerous weapons on board an aircraft by other 
than authorized persons, and incorporated into the Federal Aviation Act 
certain offenses listed in Title 18 of the United States Code, such as murder, 
manslaughter, and robbery as well as the giving of false information about 
attempts to commit any of the offenses listed or referred to in these 
amendments. However, these 1981 amendments, referring to U.S. juris- 
diction over flights in “air commerce” and the use of this term and of 
“foreign air commerce” elsewhere in the Federal Aviation Act ®® made for 
some uncertainty as to the reach of U.S. jurisdiction over offenses com- 
mitted on board aircraft, which was not resolved until legislation was 
adopted in 1970 to implement the Tokyo Convention. This legislation 
substituted “special aircraft jurisdiction of the United States” for “air 
commerce” and authorized the federal government to exercise criminal 
jurisdiction over hijacking and the related offenses listed in 49 U.S.C. 
§1472(j)(k) committed on board any civil or military aircraft of the 
United States, any aircraft in flight in the United States, and any air- 
craft outside the United States whose next scheduled landing would be 
in the United States and which landed here or which returned to the 
United States following an incident directly after its departure from this 
country. It defined “flight” as the situation “. . . when power is applied 
for the purpose of take-off until the moment when the landing run ends,”* 
Whatever improvement this legislation made over the previous provisions 
regarding criminal jurisdiction, it did not meet the requirements of Articles 
4 and 7 of the Hague Convention. Consequently, bills were introduced 
into both Houses of Congress in 1972 to further amend the Federal Avia- 
tion Act so as to extend the special aircraft jurisdiction of the U.S. to the 
following: 
(d) any other aircraft outside the United States . . 
li) aving ‘an offense, as defined in the Convention for the Sup- 
pression of Unlawful Seizure of Aircraft, committed aboard, if that 


= an lands in the United States with the alleged offender still aboard; 
an 


87 75 Stat. 466 (1961); 49 U.S.C. §1472(i). 

5849 U.S.C. §§1472(j)(1). Section 1472(k) lists the following sections of 18 
U.S.C.: 113 (assault), 114( maiming), 661(larceny), 662 (receiving stolen property), 
1111 (murder), 1112 (manslaughter), 1113 (attempt to commit murder or man- 
slaughter), 2031 (rape), 2032 (camal knowledge), 2111 (robbery), and D.C. Code, 
§22-1112. Section 1472(m) incorporates 18 U.S.C. §35 (false information). 

39 49 U.S.C. §1301(4) (20). 

60 84 Stat. 921 (1970), amending 49 U.S.C, §1472 (i)-(k). For an analysis of 
these definitional difficulties in the light of the Tokyo Convention, see A. I. Mendel- 
sohn, In-Flight Crime: The International and Domestic Picture Under the Tokyo Con- 
vention, 53 Vuacinia L, Rev. 509 (1967). 

61 For an analysis of this legislation, see O. J. Lissitzyn, In-Flight Crime and United 
States Legislation, 67 AJIL 306 (1973). The Tokyo Convention does not compre- 
hend military aircraft. 
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(e) other aircraft leased without crew to a lessee who has his prin- 
cipal place of business in the United States, or if none, who has his 
permanent residence in the United States; . . . 8? 


The Hague Convention’s definition of “in flight” as extending from the time 
all external doors on the aircraft are closed until one is reopened or until 
appropriate authorities take charge of the aircraft in an emergency situation 
was substituted for the 1970 definition. The proposed 1972 legislation pro- 
vided for jurisdiction over a hijacker whose act was committed on board 
an aircraft in flight outside the special aircraft jurisdiction of the United 
States where the hijacker was later found in the United States, i.e., for the 
limited universal jurisdiction provided for in Article 7 of the Hague Con- 
vention.** No provision was made in the text for the situation in which the 
hijacker had been prosecuted abroad for this offense and had been acquitted 
or convicted. The requirement of Article 2 of the Hague Convention that 
“[e]ach Contracting State undertakes to make the offense punishable by 
sever penalties” ** was met by reenacting the 1961 penalties for aircraft 
piracy. 

As mentioned above, this legislation did not get out of the Conference 
Committee for reasons which did not concern its jurisdictional focus. The 
“Antihijacking Act of 1973” which passed the Senate in February is sub- 
stantially the same as the 1972 proposal with one major exception. In the 
light of the Supreme Court’s decision in Furman v. Georgia, holding in 
essence that imposition of the death penalty may not be discretionary with 
the sentencing authority, whether judge or jury, this bill now provides for 
a penalty of “. . . imprisonment for not less than twenty years or for more 
than life,” ® for the hijacker who having committed the act aboard an air- 
craft in flight outside the special aircraft jurisdiction of the United States, 
is subsequently found in the United States. The text does not appear to 
extend this change to the hijacker whose act took place within the special 
aircraft jurisdiction of the United States. It may be noted, however, that 
the federal kidnapping law, as revised in 1972, provided for kidnapping 
within the special aircraft jurisdiction of the United States and, in the light 
of Furman, made the act punishable “. . . by imprisonment for any term 
of years or for life.” © 

In the matter of criminal jurisdiction, the 1971 Israeli Air Navigation 
(Offences and Jurisdiction) Act, which is one of the most comprehensive 
and stringent of hijacking laws, provided not only for limited universal 


92 S, 2280, 92nd Cong., 2nd Sess. (1972). 

83 For a discussion of universal jurisdiction in relation to piracy jure gentium and 
to aircraft hijacking, see Y. Dinstein, Criminal Jurisdiction over Aircraft Hijacking, T 
IsRarL L. Rev. 195 (1972). 84 Cited supra note 27. 

65 408 U.S. 238 (1972). The effect of Furman on the hijacking law was noted in 
United States v. Bohle, 346 F. Supp. 577 (N.D., N.Y. 1972, afd. 475 F. 2d 872 (2d 
Cir. 1973)). 

66 The original bill introduced on Jan. 3, 1973 included the death penalty as 
stated in the 1961 law for which the present language was substituted. For a discussion 
of the death penalty in this connection, see Hearings, 99 ff, cited supra note 43, 

67 86 Stat. 1072 (1972); 18 U.S.C. §1201. 
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jurisdiction as defined in the Hague Convention but also for criminal juris- 
diction based on the passive personality and the protective principles.* A 
hijacker who has been tried abroad for this offense is still liable to trial in 
Israel, if found there, but his state of mind will not be eased by the pro- 
vision that “. . . if he is convicted [in Israel] after being convicted outside 
Israel of that act, the court in Israel shall, in fixing the penalty, take into 
account the penalty he has undergone outside Israel.” °° The Canadian 
Criminal Law Amendment Act, 1972, establishes Canadian jurisdiction over 
any act or omission committed on an aircraft in flight outside Canada which, 
if committed in Canada or on an aircraft of Canadian registration, would 
constitute a hijacking or the endangering of the safety of an aircraft in 
flight as defined in this Act and makes the hijacker liable to trial if found 
in Canada.’ This Act also comprehends the possibility of trial of a hijacker 
who has previously been prosecuted abroad for the act but specifically 
authorizes the pleas of autrefois acquit or autrefois conwict. 

With regard to penalties, few hijacking statutes are as rigorous as the 
1961 U.S. law, a rigor which will continue if the 1973 legislation is passed 
by Congress. Australia, Japan, and the Soviet Union, for example, impose 
the death penalty as the maximum penalty only if a fatality has occurred 
in the course of a hijacking or if there has been evidence of reckless indiffer- 
ence to safety or the perpetration of severe bodily injury in the course of 
the act.” France, Israel, and the Federal Republic of Germany provide 
for a maximum sentence of life imprisonment (mandatory in France and 
Israel) if a fatality occurs during a hijacking.?* Under the 1970 French 
law, if the fatality occurring during a hijacking can be shown to have been 
a premeditated homicide or an intentional act, or if it were accompanied 
by torture or acts of barbarism, the death penalty can be exacted as pro- 
vided in Articles 302, 303, and 304 of the Penal Code. For many states 
the maximum penalty for hijacking is established at 10, 15, or 20 years’ 
imprisonment; however, the hijacker may, as with the 1970 French law, be 
subject to more severe penalties if the hijacking also qualifies as an offense 
under other provisions of the penal law." 


88 Art, 2(4), ICAO, Information Note Submitted by Israel. 

69 Ibid., Art. 3. 70 Sec, 6( 1.1), 21 Eliz. I, 1972, c. 13. 

71 Australia: §§13, 15, Act No. 64 of 1963, Crimes (Aircraft). A bill to reduce the 
maximum penalty to life imprisonment was introduced into parliament in October 
1972. Bui. or LEGAL DEVELOPMENTS, No. 22/1972 (Nov. 18, 1972). Japan: Art. 2, 
1970 Hijacking Law, in S. Dando, La repression de la capture illicite d’aeronefs au 
Japon, in R.D.P.C. 397, cited supra note 25; Soviet Union: N.Y. Times, Jan. 4, 1973, 
74:1, 

72 France: Loi No. 70-634, July 15, 1970, Jounnan Orr. 6657, (July 17, 1970); 
Federal Republic of Germany. Bunpescrserzsiatr I, No. 128, Dec. 18, 1971, at 1977; 
Israel: cited supra note 68. 

78 E.g., Federal Republic of Germany provides for a minimum sentence of 10 
years if the victim of a kidnapping or extortion is inadvertently killed. BUNDESGESETZ- 
BLATT I, No. 128, Dec. 18, 1971, at 1979; South Africa: Law No. 74, 1962, Aviation 
Act (6-10 years), R.G.A.E., 327, cited supra note 56; Argentina: Ley 17567, Jan. 4, 
1968, amending Art. 193(3), Penal Code (3 to 15 years); Mexico: Decree, Dec. 19, 
1968, amending Art. 170, Penal Code, Drarro Orictan, Dec. 24, 1968 (5-20 years), 
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It is one thing to enact laws and another to enforce them. The U.S. 
record shows that 75 hijackers have been taken into custody since 1981. 
Fifty-six of these persons were arrested following domestic hijackings; 19 
returned to the United States, either voluntarily or by deportation,"* follow- 
ing successful international hijackings. In 65 criminal proceedings, 48 hi- 
jackers were convicted. Seven hijackers, including two accomplices to the 
offense, have been acquitted, three on a plea of insanity or of lack of re- 
sponsibility at the time of the offense. Seven persons have been found 
incompetent to stand trial. Federal charges were dismissed in 10 cases. 
Fifteen hijackers have been committed to state mental institutions, As the 
following table indicates, hijackers have been charged in the United States 
with a variety of offenses in addition to aircraft piracy; their convictions on 
lesser charges have often resulted from plea bargaining. 


CHARGES AND CONVICTIONS 75 


Aircraft piracy (49 U.S.C. §1472(i)) 13 
Aircraft piracy and kidnapping (49 U.S.C. §1472(i), 18 U.S.C. §1201) 5 
Aircraft piracy and interference with fight crew (49 U.S.C. §1472(i) (j)) 2 
Aircraft piracy and using firearm to commit felony (49 U.S.C. §1472(i), 

18 U.S.C, §924) 1 
Attempted aircraft piracy (49 U.S.C. §1472(i)) l 
Kidnapping (18 U.S.C. §1201) 3 
Interference with flight crew (49 U.S.C. §1472(j)) il 
Aiding and abetting air piracy and conspiring to interfere with commerce 

by extortion (49 U.S.C, §1472(i), 18 U.S.C. §2) 1 
Assault (18 U.S.C. §113) 1 
Conveying false information concerning an attempt to commit air piracy 

(49 U.S.C. §1472(m)) 

Armed assault and illegal possession of firearms (state charge) 
Interruption of air commerce on threat of violence (18 U.S.C. §1951) 
Escape (18 U.S.C. §751) 

Carrying weapons aboard aircraft (49 U.S.C. §1472(1)) 


me DO et ja 


Given the variety of charges on which hijackers have been convicted and 
the variety of judges and juries which have heard these cases, it is not 
surprising that variety has marked the sentences handed down in these 
cases. The death penalty has not been sought by the Department of 
Justice in any hijacking case; "° however, the trend in sentencing has been 
toward increasing severity, especially since the beginning of 1972. Four 
persons have been sentenced to life imprisonment on conviction of aircraft 
piracy and a fifth, on conviction of aiding and abetting aircraft piracy. 
Thirty-five persons have been sentenced to 10 or more years of imprison- 


9 ILM 185 (1970); Brazil: Decree-Law, Oct. 22, 1969 (8-20 years), 9 ILM 180 
(1970); Austria: §87, Penal Code, where risking the lives of passengers and crew 
results in an “accident,” the penalty ranges from 10 to 20 years, R.D.P.C., 350, cited 
supra note 25. 

14 Four returned voluntarily. Fifteen were deported (Canada 11, Cuba 3, Bahamas 
1). Five hijackers were killed by FBI or by police; two committed suicide. 

18 Based upon Federal Aviation Administration, Office of Air Transportation Security, 
Legal Status of Hijackers—-Summarization (1 May 1973). 

76 Hearings, 112, cited supra note 43. 
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ment on federal, or occasionally state, charges arising out of hifackings, 
Eight juveniles have been sentenced under the Youth Corrections Act (18 
U.S.C, §5032). 

Data regarding the prosecution and sentencing of persons charged with 
aircraft hijacking in countries other than the United States are not readily 
available. However, some indication of the scope of efforts at this method 
of control of the offense follows. It may be estimated that some 537 persons 
have actively participated in the hijacking, internationally or domestically, 
of aircraft registered in states other than the United States since 1961. 
Some 97 persons have been arrested in the state of first landing or in their 
own state where the hijacking was domestic. Twenty-four hijackers have 
been killed by police or security agents, and four have committed suicide. 
Forty-one persons have been returned to the state of departure from their 
foreign destinations, 38 by deportation, one by extradition (Cuba to Mexico 
in 1961), and two voluntarily. Extradition has been denied in seven in- 
stances and is pending in one."? 

Criminal proceedings against persons accused of hijacking and related 
offenses have resulted in convictions in 25 states and one acquittal.”* Five 
persons have been committed to mental institutions. Sentences have varied 
as much as the charges in these cases. The death penalty was exacted in 
three instances (USSR 2, Philippines 1) and life imprisonment in four 
(Canada, Egypt, Israel 2).7° Other severe sentences have ranged from 25 


77 Extradition of hijackers has been denied by Yugoslavia to Algeria, Denmark to 
Poland (2), Federal Republic of Germany to Czechoslovakia, Cuba to Mexico (2), and 
North Korea to Japan. In the case of P. and A. Brazinskas who hijacked a Soviet air- 
craft on Oct. 15, 1970 from the Soviet Union to Turkey, killing one crew member 
and wounding another in the course of the flight, a superior court ordered the release 
of the hijackers on the political offense defense. The Supreme Court of Turkey re- 
versed this decision on March 9, 1971, on the ground that hijacking was a criminal 
act, hence that extradition could be granted. The final decision as to surrender of 
the accused was at the discretion of the government. N.Y. Times, Oct. 15, 1970, 1:5; 
Nov, 22, 24:1; March 9, 1971, 15:3. Where an Algerian aircraft was hijacked to 
Yugoslavia, after being refused landing in Albania on Aug. 31, 1970, the court of 
first instance at Dubrovnik concluded that extradition would be in order, The Supreme 
Court reversed apparently on defendants’ argument that the hijacking was a con- 
tinuous act, part of which took place in Yugoslavia, hence that the Yugoslav court 
had jurisdiction to try the offenders. The trial court gave them suspended sentences. 
T. Vasiljevic, Mesures à l'égard de la piraterie aérienne en Yougoslavie (état actuel), in 
R.D.P.C., 463-66, cited supra note 25. Apparently, the hijackers returned to Algeria 
where they were prosecuted, convicted, and sentenced to 6 to 12 years imprisonment. 

18 Number of hijackers convicted (international and domestic hijackings only): 
Algeria 3, Argentina 3, Austria 3, Brazil 4, Bulgaria 8, Canada 2, Denmark 1, Egypt 3, 
Federal Republic of Germany 13, France 5, German Democratie Republic 1, Greece 1, 
Israel 2, Italy 1, Lebanon 1, Mexico 1, Philippines 1, Poland 3, Spain 1, Sweden 1, 
Switzerland 3, Turkey 2, USSR 6, Uruguay 1, Yugoslavia 3. 

79 Following the first successful international hijacking of a Canadian aircraft, the 
hijacker, who forced the aircraft to return to Canada after a foray into the United States, 
was convicted and sentenced in April 1972 to life imprisonment on four charges in- 
volving hijacking, 14 years on extortion, and 10 years on illegal possession of firearms 
and explosives. It was noted in the local press that he would be eligible for parole in 
1979. Calgary (Alberta) Herald, April 12, 1972, 1:5, April 13, 4:1. 
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years (Poland) down to ten years (Egypt). A successful domestic hijack- 
ing in Argentina brought the perpetrator a six year sentence; a successful 
international hijacking of an aircraft of U.S. registration from Mexico to 
Argentina resulted in sentences of five and three years, respectively, for the 
two hijackers, one of whom was a U.S. national and the other, a Guatemalan 
national.®° In general, sentences have ranged between two and seven years 
with some as low as eight months.®! 

As a method of control of aircraft hijacking, the obvious defect of prosecu- 
tion is the necessity of obtaining custody of the accused, for in absentia 
proceedings, where legally acceptable, are hardly a substitute. A total of 
198 persons have been actively involved in the hijacking of aircraft in or 
from the United States between May 1, 1961 and August 31, 1973. One 
hundred and twenty-seven of these hijackers are at large abroad, and one 
is presumably still at large in the United States. Of the estimated 537 per- 
sons who have hijacked aircraft registered in states other than the United 
States between July 3, 1961 and August 31, 1973, at a guess, some 400 are still 
at large. As suggested earlier, aircraft hijackers act for a variety of mo- 
tives: private political views, membership of political fronts, family difficul- 
ties, psychological aberrations, and escape from criminal proceedings or 
from prison. Many of the hijackers at large are fleeing from criminal 
charges, as in the last two successful international hijackings of U.S. air- 
craft, both to Cuba. The hijacking of October 29, 1972, was done by four 
men who were wanted for armed robbery including the murders of a bank 
manager and a policeman and who subsequently killed an airline ticket 
agent and wounded another airline employee in the course of the hijack- 
ing.* The second hijacking, which took place on November 10, 1972, in- 
volved three men, two of them fleeing from charges of rape and one 


80 Re Jurado Albornoz, 143 Revista Ancentina La Ley 3 (Sept. 8, 1971); Re 
Jackson and Sanchez Archila, Fed. Court, La Plata, Dec. 15, 1971 (unpub. decision). 

81 E.g, An Austrian court sentenced two Polish hijackers, R. Zelotucho and W. 
Szymankiewicz, to two years and two years and three months, respectively, in March 
1970 after they pleaded guilty to charges of blackmail, inhibiting personal freedom, 
and illegal possession of firearms. Frankfurter Allgemeine Zeitung, March 12, 1970, 
at 9. In the first case arising under the new hijacking law in the Federal Republic of 
Germany, two Czech hijackers, A. Lerch and K. Dolezel, were sentenced to seven years 
on July 31, 1972. Die Welt, Aug. 1, 1972, at 1. Christian Belon who hijacked a 
United States aircraft to Lebanon in January 1970, was sentenced to nine months im- 
prisonment by Lebanon on Oct. 30, 1970. Upon his return to France, he was prosecuted 
in the same factual situation on a charge of illegal possession of firearms. He was 
sentenced to eight months on Feb. 1, 1971. See, note by M. de Juglart and E. du 
Pontavice, La SEMAINE JURDIQUE, 46th year, no. 7, item 16994 (Feb. 16, 1972). Rafael 
Minichiello who hijacked a Trans World Airlines aircraft from Los Angeles to Rome 
on Oct. 31, 1969, and who was characterized at his trial as a “romantic pirate,” 
was sentenced Nov. 11, 1970 to seven and one half years on charges of kidnapping, 
violence to a public official, and illegal possession of firearms, and fined $580, The 
Court of Appeals of Rome reduced the sentence to three and one half years which 
combined with his 18 months in jail before and during trial and a two-year general 
amnesty decree enabled him to be released on May 1, 1971. See, M. Pisani, Le 
déroutement d'avions et la loi italienne, R.D.P.C., 391, cited supra note 25. 

82 N.Y. Times, Oct. 30, 1972, 1:2. 
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escaping from prison.’ These persons are appropriate subjects for extradi- 
tion within the terms of the 1904 Extradition Treaty with Cuba (33 Stat. 
2265). The 60 states bound by the Hague Convention, assuming that they 
have observed the requirements of Articles 2 and 4, now have the alternative 
under Article 7 of extradition or submission of the hijacker “without excep- 
tion whatsoever” to prosecution in accordance with their own legal proce- 
dures. Such prosecution, whether resulting in conviction or acquittal, does 
not obviate the subsequent grant of political asylum to a hijacker. Nor 
does such prosecution violate the commitments of states party to the Con- 
vention or the Protocol Relating to the Status of Refugees. There is little 
justification for the “hijack haven” in the contemporary development of 
international penal Jaw, to which national and international efforts to control 
aircraft hijacking have contributed appreciably. 


Iy 
Some LEGAL PROBLEMS or HIJACKING: UNITED STATES EXPERIENCE 


The enforcement of the U.S. hijacking law and the regulations imple- 
menting it has produced a number of challenges in federal and state courts. 


A. Terms of the Statute 


The 1961 amendments to the Federal Aviation Act established federal 
jurisdiction over the offenses listed therein where they took place on “air- 
craft in flight in air commerce.” Two persons who hijacked a chartered 
aircraft to Cuba in April 1962 argued in subsequent criminal proceedings 
that they could not be charged with aircraft piracy because a chartered 
Cessna 170 did not qualify as an “aircraft” as used in the 1961 statute, nor 
could they be charged with the federal offense of kidnapping because they 
contended that their act of forcing the pilot to fly to Cuba was not com- 
mitted for the purpose of holding him for ransom. A federal district court, 
accepting these contentions, dismissed the indictment, a decision which was 
upheld by the Court of Appeals for the Fifth Circuit. The Supreme Court, 
however, reversed the judgment of dismissal, holding that the definition of 
federal jurisdiction was broad enough to comprehend a chartered aircraft 
and that the federal offense of kidnapping was not predicated upon the 
object of “pecuniary gain.” 8 

The definition of “aircraft in flight” was considered in United States v. 
Clark. Here, the accused pleaded guilty in general court martial proceed- 
ings in Vietnam to a charge of attempted aircraft hijacking, involving a Pan 
American World Airways contract aircraft which was engaged in carrying 
military personnel from Da Nang to Hong Kong." On appeal, the Court 
of Military Appeals reversed the conviction and dismissed this charge on 
the reasoning that the accused’s efforts to seize control of the aircraft had 


83 Ibid., Nov. 12, 1972, 1:1. 

84 United States v. Healy and Oeth, 376 U.S. 75 (1864). The first hijacking case 
to reach the Supreme Court was Bearden v. United States, 372 U.S. 252 (1963). 

85 39 C.M.R. 853 (1968). 
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taken place entirely while the aircraft was on the ground, whereas the 
statutory provision for jurisdiction over the offense could be invoked only 
when the aircraft was “in flight,” a term taken by the court to mean “air- 
borne.” ®* A similar conclusion was reached by a federal district court in 
Michigan on January 26, 1973, in a case arising out of an attempt by a 
woman to board an aircraft with two sticks of dynamite and a .25 caliber 
automatic pistol. U.S. marshals at the airport, having information that the 
woman intended to hijack the aircraft, ordered all persons to disembark. 
When all were back in the terminal, a fracas ensued, involving the woman, 
the marshals, and members of the Detroit police, following which she was 
arrested on a charge of attempted aircraft piracy. After studying the legis- 
lative history of the 1961 amendments, the court concluded that federal 
jurisdiction could not be asserted here as the act had not occurred when 
the aircraft was in flight, i.e., airborne.8’ Prosecution by local authorities 
would be possible if any violations of local law could be charged. 

It may be observed that the Antihijacking Act of 1973, now pending in 
Congress, defines “in flight” in terms of Article 3(1) of the Hague Conven- 
tion. As this definition assumes that “in flight” begins with the closing of 
the doors of the aircraft and continues until they are reopened, the situation 
in Clark, however, would still not be covered, as the aircraft doors were 
open during the three hours in which he held three crew members hostage 
in the cockpit, nor would the situation in Pliskow be covered as the identi- 
fication of the accused and the seizure of the weapon and explosives in her 
possession took place in the airport terminal, not on board the aircraft. 

The fact that no standard was provided for the imposition of the death 
penalty for aircraft piracy led a federal court, following the Supreme Court’s 
decision in Furman v. Georgia, to hold that in this regard this section of 
the 1961 statute was unconstitutional. The hijacker was sentenced to 20 
years imprisonment on the charge of aircraft piracy on July 6, 1972.% 


B. Submission to Search and Seizure 


The legality of the use of the Federal Aviation Administration’s psycho- 
logical profile as a means of distinguishing potential hijackers, of submission 
to electronic surveillance, and of the search of person and luggage, has been 
widely challenged, especially where a search has resulted in the prosecution 
of the would-be traveler on a charge unrelated to aircraft hijacking, usually 
illegal possession of narcotics. In United States v. Lopez, the District Court 
for the Eastern District of New York upheld the use of the profile test as a 
protective measure in the government’s effort to control hijacking but not 


88 United States v. Clark, 41 C.M.R. 82 (1969). 

87 United States v. Pliskow, 354 F.Supp. 369 (E.D.Mich. 1973). In a prosecution 
on a charge of attempting to board an aircraft with a concealed weapon, a federal 
district court held that “an attempt to board” occurs when the passenger surrenders 
his ticket at the airline service agent’s desk and enters the departure lounge. United 
States v. Brown, 305 F. Supp. 415 (W.D.Tex. 1969). 

88 United States v. Bohle, cited supra note 65. 

89 Federal Aviation Administration, Office of Air Transportation Security—Current 
Legal Status of Suspected or Convicted Hijackers (May 1, 1973). 
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where airline personnel made unauthorized changes in the list of character- 
istics so that the “. . . essential neutrality and objectivity of the approved 
profile” were destroyed.” 

A positive finding under the profile test appears to have the function of 
putting airport personnel on warning that they are confronted by a potential 
hijacker. This test must be followed by a positive reading on the mag- 
netometer, and that, in turn, by a search. As the Court of Appeals for the 
Fourth Circuit pointed out, “, . . the search for the sole purpose of discover- 
ing weapons and preventing air piracy, and not for the purpose of discover- 
ing weapons and pre-criminal events, fully justified the minimal invasion of 
personal privacy by magnetometer,” so that a search warrant was not re- 
quired.” A New York court held that positive findings under the profile 
and magnetometer tests did not in themselves suffice as grounds for a “frisk” 
of the subject, but rather that the standards for stop and frisk laid down by 
the Supreme Court in Terry v. Ohio must also be observed.*? Where a 
preboarding search has revealed not weapons, but illegal narcotics in the 
possession of the “selectee,” the question is whether this evidence is ad- 
missible in criminal proceedings against the selectee for possession. The 
District Court said in Lopez: 


We conclude that contraband seized as a result of a properly circum- 

scribed investigatory frisk predicated on information generated by a 

vel administrated federal antihijacking system is admissible in evi- 
ence,?? 


This same view was expressed where a suspect had been erroneously identi- 
fed as a selectee under the profile test but had a positive reading on the 
magnetometer test and a search of his hand luggage revealed the presence 
of a jackknife which presumably activated the magnetometer. In the court’s 
opinion, federal marshals were then justified in undertaking the thorough 
search of the suspect’s luggage which revealed a quantity of heroin, for the 
possession of which he could be prosecuted. In United States v. Meu- 
lener, however, the District Court for the Central District of California took 
the position that the suspect should have been informed that he could de- 
cline to be searched on condition that he not board the aircraft and that he 


80 P, 1101, cited supra note 30. The evidence acquired in the search following the 
singling out of the defendant by the altered profile was ordered suppressed and the 
indictment dismissed. In United States v. Bell, the court upheld the constitutionality 
of an in camera proceeding on the application of the profile to defendant from which 
defendant and the public, but not defendant’s counsel, were excluded. 464 F.2d 667 
(2d Cir. 1972), cert. denied 93 S. Ct. 335 (1972). 

81 United States v. Epperson, 454 F.2d 769, 771 (1972), cert. denied 408 U.S. 
947 (1972). 

92 Matter of Samuels, 167 N.Y.L.J., no. 67, 17:6 (April 6, 1972) (S.Ct.N.Y. Crim. 
Term); Terry v. Ohio, 392 U.S. 1 (1968). 

23 P, 1099, cited supra note 30. See also, statement by Asst. Atty. Gen. (Cramton) 
to Chairman, Subcomm. on Aviation of Sen. Commerce Comm. (Cannon), Jan. 29, 
1973, Hearings, 110-12, cited supra note 43. See also, United States v. Slocum, 464 
F.2d 1180 (3d Cir, 1972). 

94 United States v. Mitchell, 352 F.Supp. 38 (E.D.N.Y. 1972). 
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should have been frisked first for the metal object which activated the 
magnetometer before his luggage was subjected to search.** But the trend 
of decisions seems to be in support of searches which reveal more than the 
1961 amendments to the Federal Aviation Act could have anticipated, pro- 
vided that such searches are by airline personnel for the purpose of pre- 
venting aircraft hijacking, a conclusion succinctly put by a New York court 
which stated that “[p]ublic safety must be regarded as superior to any 
private rights.” ° 


C. Liability Questions 


Two actions for damages for persona! injuries suffered as the result of the 
hijackings of aircraft belonging to Trans World Airlines and Swiss Air by 
the PFLP to Jordan on September 6, 1970, have presented interesting prob- 
lems of carrier liability under the 1929 Convention for the Unification of 
Certain Rules Relating to International Transportation by Air (Warsaw 
Convention) and the 1966 Montreal (IATA) Agreement.*? In Herman v. 
Trans World Airlines, Inc., plaintiff contended that Article 17 of the Warsaw 
Convention which provides for the carrier’s liability in event of “bodily 
injury” to a passenger comprehended various physical and mental dificul- 
ties which she suffered as the aftermath of the extreme fright which she 
experienced during the hijacking which included seven days’ detention on 
the aircraft in the Jordanian desert.°* The carrier disclaimed liability for 
plaintiffs injuries arising from “mental anguish and distress.” Moreover, 
the carrier argued that plaintiff's alleged injuries did not arise from an 
“accident . . . on board the aircraft,” as provided in Article 17, but had 
been sustained as a result of her detention on the aircraft after the termi- 
nation of the flight. Plaintiff's case rested upon the concept of personal 
injury obtaining in New York which, following Battalla v. State of New 
York,” comprehended recovery for neurological or emotional disorder. The 
trial court granted plaintiffs motion for summary judgment on the issue of 
liability, finding that the term “blessure” used in the French text of Article 
17 could be interpreted as “injury” in a broader sense than “wound” and 
that “lésion” could also be taken to mean “damage,” “prejudice,” “wrong,” 
or “hurt.” The court was of the opinion that the hijacking was an “acci- 
dent” within the meaning of Article 17. On appeal, however, this decision 
was reversed on the ground that a determination of the issue of liability 
depended on the interpretation of the official French text of the Convention, 
which was a triable issue of fact. The Appellate Division pointed out that 
recovery for emotional distress had only been recognized in New York law 


95 351 F., Supp. 1245 (1972). 

®6 People v. Boyles, 341 N.Y.S.2d 967, 969 (S.Ct.Sp. Narcotics, Queens Co., N.Y., 
1973). In the first quarter of 1973, searches revealed 504 firearms and 2430 knives 
and resulted in 573 arrests on various charges. Christian Science Monitor, June 8, 1973, 
1:2. 

9749 Stat. 3000, 37 LNTS 11. For text of Montreal (IATA) Agreement, see 
KREINDLER, Aviation Accipent Law, §12A.03 ff. (1972). 

28 330 N.Y.S.2d 829 (S.Ct, N.Y., Sp.Term, King’s Co., Pt. I, 1972); 68 AJIL 870 
(1972). 29 219 N.Y.S, 2d 34 (Ct. App. N.Y. 1961). 
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some 30 years after the conclusion of the Warsaw Convention and added 
that Article 17 was not affected by the Montreal (IATA) Agreement, 

In Husserl v. Swiss Air Transport Co., Ltd., plaintif also sued for dam- 
ages for bodily injury and mental anguish. The carrier contended that 
“,. . if the ‘cause’ of the damage is intentional, it is not an ‘accident’” 
within the meaning of Article 17. The District Court for the Southern 
District of New York, however, held that “... a hijacking is within the 
ambit of the term ‘accident, and sufficient to raise the presumption of 
liability under the Warsaw Convention as modified [by the Montreal 
(IATA) Agreement].”?°! The court observed, without resolving these 
issues, that mental anguish was probably not comprehended in the Warsaw 
Convention or the Montreal Agreement and also pointed out that it was 
arguable that the carrier had a responsibility to notify passengers about 
this limit on its liability for personal injury.” 

The liability of the insurers of the Pan American World Airlines Boeing 
747 which was destroyed in Cairo in the course of the PFLP’s caper on 
September 6, 1970, has been the cause of an action between the carrier and 
three “all-risk” insurance groups, including Aetna Casualty and Surety Co., 
which handled the “all-risk” and part of the “war-risk” insurance on the air- 
craft while Lloyds and the federal government covered the bulk of the “war- 
risk” insurance. The amount at issue is $24,288,759, the full value of the 
aircraft.°* The carrier, which had leased the aircraft under terms whereby 
the carrier bore all risk of loss, was insured against loss or damage to the 
aircraft by an all-risk policy comprising three separate policies issued by 
two American insurance pools (5/6 of total) and a British insurance pool 
(1/6 of total). These policies excluded coverage for losses arising from 
such acts as capture or seizure by governmental authorities in time of 
peace or war, whether lawful or unlawful, or losses resulting from such 
conditions as war, invasion, civil war, rebellion, insurrection, or warlike 
operations as well as strikes, riots, and civil commotion. These excluded 
risks or “war risks” were covered up to 60% of the total value of the air- 
craft ($14,226,000) by a policy issued by Lloyds. The balance ($9,763,000) 


100 Herman v. Trans World Airlines, Inc., 337 N.Y.S.2d 827 (App. Div. N.Y. 1972); 
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102 See, Lisi v. Alitalia-Linee Aeree Italiane, 370 F.2d 508 (2d Cir. 1966); aff'd by 
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tiffs were awarded $70,000 damages. N.Y. Times, May 1, 1972, 51:1. 
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was covered by a policy issued by the Federal Aviation Administration 
pursuant to Section 1301 ff of the Federal Aviation Act (49 U.S.C. $1531 ff), 
which insured against losses caused by: 


War, invasion, acts of foreign enemies, hostilities (whether war be de- 
clared or not), civil war, rebellion, revolution or insurrection, military 
or usurped power or confiscation and/or nationalization or requisition 
or destruction by any government or public or local authority or by 
any independent unit or individual engaged in irregular warfare. 


By a special endorsement, two American all-risk insurance pools agreed, 
however, to cover the war-risk category of “strikes, riots, and civil com- 
motion” up to a limit of $10,000,000.1°° Hence, if Lloyds were held liable 
for its share of the war-risk insurance, the question would remain as to 
whether the all-risk insurers or the federal government would be liable 
for the balance. The issue was whether the loss resulted from acts com- 
prehended in the endorsement or from the other perils covered in the war- 
risk policies or whether it would be wholly covered by the all-risk policies. 
The carrier has contended that the circumstances of the hijacking and the 
subsequent destruction of the aircraft in Cairo indicated that this was not a 
carefully planned action, forming part of the plot to hijack the El Al, Trans 
World Airlines, and Swiss Air aircraft to Jordan on September 6, but rather 
an improvised action in all regards, including the decision that the ultimate 
destination would be Cairo which was made after the aircraft landed first 
at Beirut.°% The purpose of the hijacking of the Boeing 747 was seen by 
plaintiff as an effort to propagandize the PFLP’s leadership among the Arab 
and Palestinian masses and to twist the American lion’s tail. From plain- 
tiffs viewpoint, the loss of the aircraft resulted from a “civil commotion,” 
with entitlement to recovery under the commercial war-risk policies and 
under the endorsement for the balance.1° 

Aetna and the other all-risk insurers, on the other hand, have contended 
that the hijacking and destruction of the Boeing 747, together with the hi- 
jackings of the other three aircraft on the same day, constituted a common 
plan designed to escalate the PFLP’s continuing guerrilla war against Jor- 
dan, its “war of liberation” against Israel, and its active opposition to other 
countries which had either interfered with it by prosecuting its members, 
as in the case of Switzerland, or had interfered in Middle East politics, as 
in the case of the United States. The latter country was not only seen as 
an ally of Israel but had also proposed a cease-fire plan in June 1970 which 
had been accepted by Jordan and Egypt.*?° Consequently, defendants con- 
cluded that the hijacking could be classified as either a capture or seizure 


108 Ibid., 6. 106 Ibid., 8. 
107 Post Trial Brief of Plaintiff, Pan American World Airways, Inc., April 30, 1973, 
at 86 ff. 108 Ibid., 95-99. 
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due to perils other than strikes, riots, and civil commotion. 
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by a government or other political authority or as a “war-like activity,” 
both of which would be comprehended under the war-risk coverage. The 
case has been argued, but no decision has been handed down (as of 
August 31, 1973). 

The Pan American Case has several interesting ramifications. For one 
thing, there is the question of the legal status of the PFLP. For another, 
there is the characterization of the kinds of activities in which the PFLP 
has engaged, including hijacking, and whether these constituted warfare, 
irregular warfare, or terrorist attacks. There is also a question whether the 
carrier was negligent in allowing the hijackers to board the aircraft initially. 
It may be added that the only other case involving an insurer’s liability for 
a loss arising from a hijacking concerned a chartered aircraft which was 
hijacked to Cuba, where it was damaged by military gunfire while the pilot 
was endeavoring to return to the United States. The insurer disclaimed 
liability on the grounds of two exclusionary clauses, one excluding losses 
occurring outside the United States and the other excluding losses due to 
war, invasion, etc. The case turned on the issue whether the hijacking 
constituted a theft. The trial court did not see the act as a theft. The 
Florida District Court of Appeals, reversing and remanding, took the view 
that the aircraft had been stolen in the United States and that the insurer 
was liable for whatever losses had arisen from damage to the aircraft during 
the theft. On appeal this decision was sustained by the Florida Supreme 
Court.?22 


y 
AmCRAFT Hiyacxinc: WHAT IS TO BE DonEP 


As the foregoing discussion suggests, much has been done by some states 
unilaterally and by a number of states in concerted efforts through multi- 
lateral conventions to bring the international offense of aircraft hijacking 
under control. That much remains to be done is a conclusion which is by 
no means disproved by the marked worldwide decline in the incidence of 
hijacking during the first eight months of 1973. Indeed, this decline could 
presage a return to the condition of complacency which obtained before 
1968. That this tendency is surfacing in the United States was evidenced 
by a report in June to the effect that the Federal Aviation Administration 
was considering the relaxation of its 100 per cent security screening pro- 
gram in response to an increasing number of travelers’ complaints, ranging 
from pleas of personal inconvenience to charges of unconstitutionality.™ 
The report may have been a trial balloon, however, for soon thereafter, 
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following a meeting of the security officers of some 20 scheduled airlines 
and security representatives of the Federal Aviation Administration, the 
chairman of the Air Transport Association announced that the 100 per cent 
security screening program would continue.* It was also indicated that 
efforts were being made by airlines to develop new electronic devices which 
would facilitate the search program, presumably with a minimum of incon- 
venience to all.#° 

Inconvenience, expense, infringement of individual rights (all accruing 
to the traveler) are among factors inhibiting deterrence of hijacking through 
strict preboarding security programs at the national level. At the interna- 
tional level, other considerations such as the utility of hijacking as a method 
of exacerbating relations between states, deference to acts sought to be 
legitimized by the label of “wars of national liberation,” commitment to the 
concept of right to political asylum, all inhibit the development of interna- 
tional legislation looking to the control of hijacking. There are three con- 
ventions which deal with this offense: The Tokyo Convention, which binds 
64 states, emphasizes the facilitation of the resumption of a hijacked flight. 
The Hague Convention, which binds 60 states, is punitive in focus, directing 
states to extradite offenders or to submit them to prosecution. The Mon- 
treal Convention, which binds 40 states, is concerned with such acts as 
sabotage of aircraft and attacks upon air navigational facilities and also 
directs states party to extradite offenders or to submit them to prosecu- 
tion.*® Only Tokyo has wide support, if 64 states can be so regarded. Of 
the three principal states which have acquired the reputation of being “hi- 
jack havens” because hijackers can remain in them with impunity, if not 
with approbation, łe., Cuba, Algeria, and Libya, only Libya is bound by 
any of these conventions (Tokyo Convention), 

The next stage in the development of the antihijacking treaty network 
has been seen as a multilateral convention designed to enforce the other 
three. The United States and Canada have been strong proponents of such 
a “sanctions convention” and drafted one in April 1971, which was not acted 
upon by the International Civil Aviation Organization (ICAO). A meeting 
of the Special Subcommittee of the ICAO Legal Committee was convened 
in Washington in September 1972, under a sense of urgency sparked by the 
IFALPA boycott of June and reinforced by the massacre of the Israeli 
athletes at Munich on September 5, for the purpose of considering such a 
sanctions convention.“? The Subcommittee prepared some draft articles 
providing inter alia for a commission of experts to hear complaints against 
states that detained aircraft or failed to prosecute or extradite hijackers. 
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The punitive features of the draft, which were proposed by the United 
States, Canada, the Netherlands, and the United Kingdom, provided that 
where a state had been found to have threatened the safety of civil aviation 
by such conduct and refused to remove the threat as recommended by the 
commission of experts, its rights under the 1944 Convention on International 
Civil Aviation (Chicago Convention) and the 1944 International Air Ser- 
vices Transit Agreement *** as well as bilateral air services agreements 
would be suspended.*#® At best, the meeting afforded an opportunity for 
airing diverse views on the subject for consideration by the Legal Com- 
mittee, 

The meeting in January 1973 of the ICAO Legal Committee resulted in 
some indication of the scope and limits of any prospective sanctions con- 
vention and in several proposals for future consideration. Members agreed 
in principle that a sanctions convention should have no binding effect with 
respect to nontreaty states, although recommendations could be made to 
such states respecting conduct regarded as violative of the convention. If 
the Chicago Convention were to be amended by an instrument comprising 
the sanctions provisions, members agreed that such instrument could pro- 
vide that sanctions be taken against states party to it by organs other than 
those of the United Nations and in cases other than those covered by the 
Chicago Convention.?”° 

In regard to specific proposals for some kinds of international enforce- 
ment measures, there was a division between those states that favored an 
independent sanctions convention and those that preferred to amend the 
Chicago Convention for this purpose. The delegates of Denmark, Finland, 
Norway, and Sweden submitted a proposal (Nordic proposal) providing 
that a contracting state which considered that another state had detained 
aircraft and the persons on board, or had not taken measures to assure 
control of the aircraft to its commander, or had failed to take a violator 
into custody, or to extradite him or submit such person to prosecution could 
request that the ICAO Council be convened to deal with the complaint. 
The Council could inquire into the factual situation or, if authorized, could 
appoint a commission of experts to do so. If the Council found that the 
complaint was valid, it could recommend that the state concerned “. . . take 
appropriate measures to remedy the situation.” 1! If the offending state 
did not comply with the recommendation or if the Council failed to arrive 
at a decision on the complaint, any state party to this convention could 
request the Secretary-General of ICAO to convene a conference of the other 
states party, including the state concerned, which would be authorized to 
“, .. take appropriate measures to remedy the situation.” 2 The Pres- 
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ident of the ICAO Council could offer good offices or invite the states party 
to suggest other remedies. 

The Nordic proposal represented an obvious compromise, reflecting as- 
pects of the September draft, which left all sanctions to be determined by 
ICAO organs on an ad hoc basis. The proceeding would involve “all 
deliberate speed;” but on the other hand, it could be argued that any pro- 
ceeding would be an improvement over the current situation and that the 
Nordic proposal was realistic for the times. 

The Soviet Union suggested another form of sanction (which it had also 
raised at the September meeting), i.e. that the Hague Convention be 
amended to make extradition to the state of registration of a hijacked 
aircraft mandatory except where the offender was a national of the state 
having custody of him.’*® This proposal was hardly realistic in the light 
of the firm commitment of many states to right of political asylum and the 
common provision in extradition conventions making an exception for polit- 
ical offenses.**4 

The alternative thrust in dealing with the problem of enforcement was 
to amend the Chicago Convention, thereby reaching its membership of 125 
states which are bound by a commitment to abide by this Convention and 
its amendments or suffer the consequences. The United Kingdom—Swiss 
proposal suggested a new chapter in the Chicago Convention which would 
comprehend the offenses listed in Article 1 of the Hague and of the Mon- 
treal Conventions and the commitment to facilitate resumption of inter- 
rupted flight provided in Article 11 of the Tokyo Convention. France 
submitted that the text of the Hague Convention should be incorporated 
into the Chicago Convention. Both of these proposals would face the 
necessity of approval by two-thirds of the states parties to the Chicago 
Convention, which would amount to a substantially greater number of 
states than were bound by any one of the three hijacking conventions. The 
meeting concluded with the recommendation that the United Kingdom- 
Swiss and French proposals be considered at an extraordinary session of 
the ICAO Assembly to be held in the summer of 1973 and that the Nordic 
and USSR proposals be submitted to a diplomatic conference to be held 
at the same time.”¢ 

There are alternatives to sanctions against hijack havens based upon 
multilateral conventions or amendments to the Chicago Convention. Bi- 
lateral agreements such as those which the United States and Canada have 
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with Cuba could be used more widely to deter hijackers by eliminating 
specific havens, assuming that such agreements would be enforced by the 
parties. The 1973 agreement between the United States and Cuba, it may 
be noted, contained an exception for “, . . persons ... being sought for 
strictly political reasons . . . [who] were in real and imminent danger of 
death without a viable alternative for leaving the country, provided there 
was no financial extortion or physical injury to the members of the crew, 
passengers, or other persons in connection with the hijacking.” 22” 

Another method of control is by unilateral state action, although this one 
would only be available to a country with massive air transport, and it could 
backfire readily. For example, the U.S. Antihijacking Act of 1973, now 
before Congress, contains a provision for the suspension of air services be- 
tween the United States and any state which the President has found to be 
“, . . acting in a manner inconsistent with” the Hague Convention or to 
be serving “. . . as a base of operations or training or as a sanctuary which 
arms, aids or abets in any way terrorist organizations which knowingly use 
the illegal seizure of aircraft or the threat thereof as an instrument of 
policy ...”128 Moreover, this Act would require that any state maintain- 
ing air services with the United States would have to conform to the security 
measures described in Resolution Al7-10 of the 17th Assembly of ICAO, or 
to such measures. as might subsequently be established under the Chicago 
Convention, or face the imposition of conditions upon its air services to this 
country or suspension thereof.?”° 

That control of aircraft hijacking is a public responsibility would seem 
self-evident. But where states have failed to act or have procrastinated in 
adopting adequate repressive measures, IFALPA has demonstrated that 
private pressure group tactics may supply the incentive to activity. The 
worldwide 24-hour boycott of civil air transportation on June 19, 1972, was 
prompted by a record of 34 successful international and domestic hijackings 
from January 1, 1972, through the first week in June. The boycott was 
directed against those countries which had failed to implement the three 
hijacking conventions, related UN resolutions, or which did not extradite 
or punish hijackers and saboteurs. A specific demand was directed to 
Algeria to extradite or punish the two hijackers of a U.S. aircraft hijacked 
to that country on June 3.%°° Essentially, IFALPA was urging speedy atten- 

127 “Memorandum of Understanding on the Hijacking of Aircraft and Vessels,” Dept. 
State Press Release No. 35, at 2 (Feb. 15, 1973); TIAS 7579; 67 AJIL 619 (1973); 
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Soviet Union is reported to have a bilateral agreement with Afghanistan providing for 
mandatory extradition of hijackers. ICAO, Report, Special Subcommittee on the 
Council Resolution of 19 June 1972, at 33, LC/SC CR(1972) Report, 15/9/72. 

128 §, 39, 93rd Cong., Ist Sess. (1973) at 4-5. 
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tion to a sanctions convention.4** According to reports, the boycott was 
more extensive and more effective in its impact on international air trans- 
portation than could have been anticipated. Service was substantially cur- 
tailed in most of Europe, in several Middle Eastern and African states, in 
much of Latin America, and in Canada.482 In the United States the Air 
Transport Association obtained a temporary restraining order from the 
Court of Appeals for the District of Columbia Circuit, prohibiting the Air 
Line Pilots Association from participating in the strike; however, the pilots 
of some carriers did join.*8® 

In the last analysis, what is to be done depends upon the willingness of 
states, acting singly and in concert, to build upon what has been done. The 
three hijacking conventions are the first stage in the development of an 
international regime for the control of aircraft hijacking. They should be 
as widely accepted as the Chicago Convention; the United Nations should 
make vigorous efforts to urge their acceptance. The next stage should be 
a convention establishing minimum specific standards for airport security 
screening programs. After that, should come a sanctions convention and 
in tandem with it should be plans for the establishment of an international 
system for the prosecution and punishment of hijackers as well as other 
violators of international penal laws. In the perspective of time, the efforts 
to control hijacking have had more success than might have been expected 
for a matter which is fraught with complex national and international polit- 
ical considerations. It remains to be seen whether the momentum of the 
past four years will be sustained to the point of completing the international 
legal network of controls over aircraft hijacking. 
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CONFRONTING ToTAL WAR: 
A “GLOBAL” HUMANITARIAN PoLicy 


By Jacques Freymond * 


All humanitarian action takes place in a political context, and has, there- 
fore, a political content. This means that all “humanitarian” organiza- 
tions, such as those operating under the sign of the Red Cross, have a duty 
to define a humanitarian policy which will be valid in the long term, 
based on a thorough analysis of the political context, the main character- 
istics of an epoch, the political societies of our time, and the world political 
system. Such a humanitarian policy entails in turn the development of 
a humanitarian strategy which is distinct from the tactical moves imposed 
by varying crises. Neglect of this work of reflection leads to contradic- 
tion and confusion and, worse still, the degradation of humanitarian action 
to the Jevel of a political instrument. 


Tue Furmgry oF CLASSIFICATION 


A first and fundamental problem is the difficulty of defining, in prac- 
tice, the concepts of peace and war. What do we mean by peace? Is 
it just the absence of war between states or nations? In a world as inte- 
grated as ours, where all societies are going through a revolutionary 
process which transforms their economic and social structures, peace be- 
tween nations is largely dependent on peace within nations. Local con- 
flicts can no longer be localized, and tend to develop into international 
civil wars. The spread of “social wars” and “revolutionary wars” has re- 
sulted in a recognition of the international dimension of what is called 
“social peace.” + 

Another problem is that created by the extraordinary diversity of situa- 
tions. A glance at the range of potential and actual conflicts, from global, 
nuclear confrontation to rural and urban guerrilla warfare, reveals the dif- 
ficulties with which any humanitarian action must contend. At whatever 
level a conflict takes place, it is becoming increasingly clear that the 
civilian population and the fighting forces share the same fate. Weapons 
of massive destruction strike civilians and soldiers alike. Similarly, guer- 
rilla action obliterates the traditional distinction between combatants and 


* Of the Institut Universitaire de Hautes Etudes Internationales, Geneva. Professor 
Freymond has served as Chairman of the Panel on Humanitarian Problems and Inter- 
national Law of the American Society of International Law. Some sections of this 
survey have been printed in Inr. REview oF THE Rep Cross, No, 131 at 65 (1972). 
The text has been read by Professor Georges Abi-Saab and Mr. Thierry Hentsch, whom 
the author wishes to thank for their excellent suggestions. 

1Cf. Jacques Freymond, How the Small Countries Can Contribute to Peace, in 
SMALL STATES IN INTERNATIONAL RELATIONS (A. Schou & A. O. Brundtland, eds., 
Nobel Symposium 17 (1971)). 


672 


1973] CONFRONTING TOTAL WAR 673 


non-combatants. Indirect strategy, whether an extension of or substitute 
for direct strategy, is one form of total war. 

Can a distinction be made between different categories of victims? Is 
it possible to determine who is entitled to protection, and what form such 
protection should take? Humanitarian action was originally based on a 
certain concept of warfare, on a certain type of army, with large and 
small units operating under the command of officers all cast in a similar 
mold, perfected through the centuries in military academies and surviving 
all revolutions. Knowing the structure of armies, their logistics, their 
front, their bases, one could to some extent identify and give special treat- 
ment to the wounded and the prisoners of war, and distinguish soldiers 
from civilians. Humanitarian work was made feasible by reference to 
rules of war which were more or less respected. The law of Geneva 
supplemented that of The Hague. 

Today we are faced with a very different situation. We can no longer 
speak of a “law” of war, including rules of behaviour applicable to all 
combatants. The myth of revolutionary war has now become so familiar 
as to justify recourse to any method of struggle and, hence, to a diver- 
sification of tactics that destroys any common rule. The rapid process of 
sophistication of the means of destruction has a similar effect. Thus the 
very foundation of humanitarian law and action based on it are called in 
question. 

The Geneva Conventions,? as we know, defined the status of prisoners 
of war—that is, their rights and duties. But do we know today what a 
prisoner of war isP For some, he is a captured soldier who, no longer 
being in a position to defend himself, is entitled not only to life, but to 
decent living conditions so long as he accepts his status as a prisoner. 
Others think that, far from giving up the struggle, the prisoner must 
continue it by other means. Again, there are those who hold the view 
that only a person captured in circumstances that prove him to have been 
a member of the “regular” armed forces is entitled to “prisoner-of-war” 
status. A guerrilla fighter dressed as a civilian and caught after hurling 
a grenade or a bomb into a market place, killing civilians and soldiers 
alike, is simply a “terrorist.” And anyone, man, woman, or child, who 
is seized when transporting weapons or passing information, is likewise 
not a “prisoner of war” but a political prisoner or common law detainee. 

Others, however, see guerrilla fighters as soldiers of the revolution who 
should be treated as prisoners of war because they are fighting a “just” 
war, Thus all “partisans,” members of “resistance” movements, and “free- 
dom fighters,” should be treated as regular combatants, while the “forces 
of order,” who are the instruments of reaction, are to be regarded as “war 
criminals.” “Criminals,” too, are the pilots captured following a bombing 
raid over North Vietnam. No doubt they belong to a regular fighting 
force; no doubt they are only carrying out the orders of their commanding 


26 UST 3316; TIAS 3354; 75 UNTS 135; 47 AJIL Supp. 119 (1958). 
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officers. As far as their opponents are concerned, they are nonetheless 
outlaws. 

Hence the increasing disquiet which is felt by members of the Red Cross 
and has even infected governments. How can we humanize wars which 
have become totally destructive? How can we channel these manifesta- 
tions of human violence which call in question the functioning of the inter- 
national system and the very existence of its component political societies? 
Anxiety has deepened into bitterness and exploded into impotent rage 
against the massive bombing of Vietnam, against air piracy, against the 
taking of hostages and indiscriminate terrorism. 

This impotence is due not only to the failure of the police and the 
armed forces to find an effective response, or to crush their opponents, but 
even more to the division of societies which finds expression in a funda- 
mental disagreement over the legitimacy of recourse to violence, to war, 
and therefore over the methods and means of combat. Whether or not 
such a view is publicly expressed, everyone considers as “just” the war 
he wages, and as “legitimate” the weapons he uses. The President of the 
United States sent his bombers over North Vietnam because he believed 
this to be an effective method of stopping the erosion of the South which 
was undermining the basis of the cease-fire agreement. And, significantly, 
he was supported by the retaliatory boycott organized by the American 
dockers against Australian ships, in response to the boycott of American 
ships which the Australian dockers decided to impose as a protest against 
the bombing of the North. 

This division of opinion was revealed even more clearly in the discus- 
sions by government experts on the “reaffirmation and development of 
international humanitarian Jaw applicable in armed conflicts.” A year 
after the meeting of the Diplomatic Conference of the Red Cross, after 
two conferences of experts, carefully prepared and followed up by fre- 
quent consultation, it is, to say the least, disappointing to find in a resolu- 
tion of the United Nations Genera] Assembly that no agreement has been 
reached on fundamental questions such as: 


(a) Methods to ensure a better application of existing rules relating 
to armed conflicts, 
(b) Definitions of military objectives and protected objects, in order 
to counter the tendency in armed conflicts to regard every growing 
categories of objects as permissible targets for attack, 
(c) Definitions of protected persons and combatants, responsive to 
the need for improved protection of civilians and of combatants in 
modern armed conflicts, 
(d) The question of guerrilla warfare, 
(e) Prohibition of use of weapons and methods of warfare which in- 
discriminately affect civilians and combatants, 
f) Prohibition or restriction of use of specific weapons which are 
eemed to cause unnecessary suffering, 


(g) Rules facilitating humanitarian relief in armed conflicts, 
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(h) Defintion of those armed conflicts of a noninternational charac- 
ter which should be subject to rules additional to those contained in 
the Geneva Conventions of 1949.8 


The authors of the resolution undoubtedly intended their intervention 
as a positive contribution to the preparation of the Diplomatic Confer- 
ence. They therefore encouraged governments and the International Com- 
mittee of the Red Cross (ICRC) to continue their consultations, as en- 
visaged at the end of the second conference of experts, in an attempt 
to bring about an alignment of positions. 

But let there be no illusions about the possibility of securing agreement 
on a definition of war, its objectives, its limitations, and its methods, to serve 
as basis for a set of rules of conduct, until we first of all recognize that we 
live in a period of history in which wars and revolutions closely overlap. 
What, indeed, is the practical use today of a standard classification of 
wars or conflicts? Is it still possible to make a distinction between inter- 
national and noninternational armed conflicts? Are there, in other words, 
any internal “armed” conflicts which are not “international” in character 
as a result of certain forms of external interventions, and even more as a 
result of their repercussions on the functioning of the international system? 

Would it not be better to acknowledge, as a working hypothesis based 
on the experience of our times, that the international system transcends 
national borders to such an extent that it is extremely difficult, if not 
impossible, to localize an armed conflict or even internal disturbances in 
terms of time? And that this difficulty of localizing so-called “local” 
conflicts is a source of complications for neighboring countries and for the 
other members of the international system, because an internal conflict 
which drags on tends, on the basis of what is already a lengthy historical 
experience, to expand and become radicalized, thus posing an increasing 
threat to the security of the other states while at the same time jeopardizing 
their economic interests? 


THe EXAMPLE OF VIETNAM 


The Vietnam conflict affords an excellent example of this process and 
provides all too many instances of the kind of deadlock to which too strict 
an interpretation of the Geneva Conventions can lead. 

And yet there could be no doubt that the Conventions were applicable 
to this “international civil war.” At all events, Article 3, common to all the 
Conventions, could immediately be regarded as being applicable. But it 
was difficult, owing to the participation of foreign powers, to deny that it 
was an international conflict. And the ICRC defined it as such in a letter 
dated June 11, 1965 to the belligerents: 

The hostilities raging at the present time in Viet-Nam—both North 
and South of the 17th parallel—have assumed such proportions 


8UN General Assembly Resolution 3032 (XXVII), Dec. 18, 1972, adopted by 102 
votes to 0, with 25 abstentions. 


676 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


recently that there can be no doubt they constitute an armed conflict 
to which the regulations of humanitarian law as a whole should be 
applied.‘ 

Then, after recalling that the three parties to the conflict, the Republic of 
Vietnam, the Democratic Republic of Vietnam, and the United States of 
America, were bound by the four Geneva Conventions—as, indeed, was 
the National Liberation Front—the letter explicitly refers to the passage in 
Article 2 which states that the Convention applies “to all cases of declared 
war or of any other armed conflict . . . even if the state of war is not 
recognized by one of them [the parties].” There follows a reminder of 
the obligations devolving upon the parties to the conflict under the Con- 
ventions: 


It is incumbent on them [the Governments] to implement the provisions 
thereof and to permit the ICRC to carry out its mission as a neutral 
intermediary, as laid down in these Conventions. 


In particular the life of any combatant taken prisoner, wearing uni- 
form or bearing an emblem clearly indicating his membership of the 
armed forces, shall be spared, he shall be treated humanely as a 
prisoner of war, lists of combatants taken prisoner shall be com- 
municated without delay to the International Committee of the Red 
Cross (Central Tracing Agency), and the delegates of the ICRC shall 
be authorized to visit prison camps. 


Finally comes this important passage: 


In addition, Parties to the conflict shall respect and protect civilians 
taking no part in hostilities, they shall abstain from attack against such 
persons and subject them to no form of violence.’ 


In a reply of August 31, 1965 to this letter, the Government of the 
Democratic Republic of Vietnam described the war waged by the United 
States as a “war of aggression . . . violating the laws and customs of war 
and perpetrating acts against humanity.” 


In order to compensate for its defeats in the undeclared war of aggres- 
sion in South Viet-Nam, the United States Government has, without 
any justification, given orders to its air and naval forces to make 
surprise attacks on the Democratic Republic of Viet-Nam, in flagrant 
violation of the Geneva Agreements of 1954 on Viet-Nam and of the 
rules of international law. It has employed napalm and phosphorous 
bombs, poisonous chemical products, and its aircraft and warships 
have indiscriminately bombed hospitals, schools, road transport sta- 
tions, markets, villages, fishing vessels, churches, pagodas, etc., mas- 
sacring [sic] large numbers of innocent civilians and violating the 
Geneva Conventions of August 12, 1949, for the protection of the 
victims of war, as well as other rules of war. 


The people and the Government of the Democratic Republic of Viet- 
Nam consider the actions of the United States Government and of its 
agents in Saigon as acts of piracy and regard the pilots who have carried 
out pirate-raids, destroying the property and massacring [sic] the 


45 Inr, R. oF THE Rep Cross 417 (1965). 
5 Id., at 418. 
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population of the Democratic Republic of Viet-Nam, as major criminals 
caught in flagrante delicto and liable for judgement in accordance 
with the laws of the Democratic Republic of Viet-Nam, although 
captured pilots are well treated. Authorization had been granted 
them to correspond with their families. However, the regulations 
concerning mail with the exterior having been recently infringed, the 
competent authorities of the Democratic Republic of Viet-Nam have 
decided temporarily to suspend this correspondence. In future, if 
those concerned demonstrate their willingness to observe the regula- 
tions in force in the Democratic Republic of Viet-Nam, the competent 
authorities could reconsider the question with a view to finding an 
appropriate solution. 


In South Viet-Nam, the Government of the United States and its 
agents in Saigon are also undertaking a war of great atrocity, employ- 
ing against the civilian population arms and methods of warfare which 
have for long been prohibited by international law. The Government 
of the Democratic Republic of Viet-Nam energetically condemns these 
barbarous acts committed by the Government of the United States and 
its agents and declares that they must take entire responsibility for 
the crimes which they have perpetrated.® 


Thus an attitude was adopted at the outset which the Government of 
the Democratic Republic of Vietnam was to maintain until the end of the 
war. As victim of a “war of aggression,” conducted with weapons of 
indiscriminate action, striking civilians and combatants alike “in violation 
of the Geneva Conventions and other rules of war,” the Government of 
the Democratic Republic of Vietnam regarded the captured pilots as 
“major criminals caught in flagrante delicto and liable for judgement in 
accordance with the laws of the Democratic Republic of Viet-Nam.” In 
so doing, it was relying, although without specific reference to it, on the 
reservation made by all the socialist countries to Article 85 of the Prisoners 
of War Convention.’ Although it affirmed that the captured pilots were 
being well treated, it made no allusion to the role assigned by the Con- 
ventions to the ICRC, of which the letter it acknowledged contained a 
clear reminder. 

This reply put the ICRC in an awkward position, indeed in a dilemma 
it was to prove unable to resolve. The reservation to Article 85 had been 
properly formulated and recorded. In addition, it was clear that the 
bombing struck civilians and combatants alike, whereas the ICRC in 
its letter had clearly issued a reminder that: 


Parties to the conflict shall respect and protect civilians taking no part 
in hostilities, they shall abstain from attack against such persons and 
subject them to no form of violence. 


8 Unofficial translation in id., at 527. 

7274 UNTS 339. “The Democratic Republic of Viet-Nam declares that prisoners 
of war prosecuted for and convicted of war crimes or crimes against humanity, in 
accordance with the principles established by the Nuremberg Tribunal, will not enjoy 
the benefits of the provisions of the present Convention as provided in article 85.” 

And see Pilloud, Les réserves aux Conventions de Genève de 1949, 39 Revo INTER- 
NATIONALE DE LA Crorx-Rouce 409 (1957). 
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Could the ICRC protest against the bombing, as it was to come under in- 
creasing pressure to do? This would create a very significant precedent for 
an organization whose task was to intervene as a “neutral intermediary.” In 
addition, it would have had to protest equally against other types of “in- 
discriminate” attack on the civilian population in the zones of operation 
of the NLF guerrillas. Although the ICRC could, and did, take steps 
vis-a-vis the belligerents, it could not make a public protest, and for this it 
has been criticized. Thus, despite many attempts, it did not obtain 
permission to visit the prisoners, although Article 126 of the Third Conven- 
tion gave it the right. As “major criminals caught in flagrante delicto” the 
captured pilots came within the terms of the reservation to Article 85 and 
were not allowed to benefit under the Conventions. But if they were re- 
garded as “criminals,” it was as agents or instruments of a war said to be 


of “criminal aggression.” Thus condemnation of a particular form or 
method of war by one of the belligerents ended by calling in question the 


application of the Prisoner of War Convention. The scope of the decision 
of the Government of the Democratic Republic of Vietnam extended, as 
we recognize, well beyond the fate of the American pilots, or prisoners 
captured by the North Vietnamese troops. It posed a problem of inter- 
pretation and application of the Conventions which will have to be 
tackled at the next Diplomatic Conference. 

In the South, problems arose in a different context. The Government 
of the Republic of Vietnam recognized, like the U.S. Government, that the 
Conventions were applicable. It was over the organization of supervision 
that difficulties occurred, arising from the very fact that this was both a 
civil and an international war in which the involvement of organized forces 
was combined with guerrilla action. For the Government of South Viet- 
nam, the enemy might be at the same time civilian or a uniformed com- 
batant. Hence the arbitrary nature of the classification of prisoners, who 
were subjected, under conditions varying according to the person 
by whom they were first detained, to an interrogation on which their 
status was to depend. Clearly the only solution lay in a generous 
interpretation of the Conventions by which all military and civilian 
prisoners, whatever the circumstances of their capture, would be treated as 
persons to be protected. The ICRC delegates would then have had access 
to all places of detention, camps, or prisons. 

At one point General Westmoreland made a move to obtain this,® 
and his intervention proved very valuable. The ICRC delegates were able, 
in the weeks that followed, to visit the detention and clearing centers in the 
areas assigned to the various American Army units. In addition, certain 


8 His letter, dated Nov. 25, 1966, was as clear as it was concise: 


This is to advise you that you are welcome at any time to visit any US facil- 
ities in Vietnam in order to carry out the res eases and duties of the ICRC, 

My staff has been instructed to cooperate ull lly with you in this regard. i is 
suggested that you make necessary arrangements for any visits by contacting . 
at your convenience, 

You may be assured of our complete support. (ICRC Archives). 
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Vietnamese ministers,® in turn, opened the detention centers placed under 
their responsibility for a certain period. However, this open policy was 
unfortunately not continued, and the ICRC was gradually forced in the 
South to adopt a policy of providing a symbolic and ultimately com- 
promising ° presence, despite the sporadic efforts of its delegates to escape 
from the constraining yoke of their acceptance of a certain interpretation 
of the letter of the Conventions. 

This impotence on the part of the protecting organization—for which 
the ICRC must bear some responsibility, through lack of firmness and 
continuity in its policy and repeated errors in its choice of delegates—did 
not, however, afford the Government of South Vietnam any political ad- 
vantage, for in the absence of any outside inspection, its attempts to refute 
the frequent criticisms levelled at it over the treatment of its political 
prisoners lacked credibility. Paradoxically, it was subjected to heavier 
pressure from international opinion than the Government of the Demo- 
cratic Republic of Vietnam, which had, nevertheless, refused all access 
to the prisoners. Perhaps this was because the policy of the Hanoi 
Government was more logical, more coherent, and because it was based 
on a view of the war which coincided with that of the whole socialist camp, 
on whose explicit support it could therefore rely in holding out against 
pressure from outside and from the opposing camp, which was itself 
divided over the conduct of the war. 

The governments in the South, on the other hand, had never received 
more than conditional support from their own camp, had become pro- 
gressively isolated, and were even accused of adopting policies and 
methods at variance with the principles in the name of which they were 
fighting the war. The humanitarian policy they should have adopted, in 
order to be consistent, was that of opening all the camps and detention 
centers without exception to inspection by a humanitarian organization. 
Their program for rallying support should have begun with a guarantee 
of exemplary treatment in the prisons and continued with a systematic 
extension of medical aid and distribution of relief to regions which were 
“marginal” from the military viewpoint. By their refusal to risk an open 
policy, the Saigon Government was caught up in the contradictions char- 
acteristic of any semi-authoritarian regime, too weak to maintain its own 
severities. And the U.S. Government, whose influence was lessened by 
the progress of Vietnamization, (although it was not thereby freed from 
its responsibilities towards the prisoners)** found itself exposed to the 
same criticism. 

Thus an evaluation of this long and terrible Vietnam war is singularly 
negative for anyone considering it from the standpoint of humanitarian law. 
The conditions in which the war was begun and fought and the way in which 


® The Minister for National Security in particular. 

10 As was the case when the Con Son “tiger cage” scandal broke in July 1970, the 
ICRC delegates having been authorized to visit only a very small minority of “prisoners 
of war.” 

32 A responsibility laid upon it by Art. 12 of the Third Convention, 
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the Geneva Conventions were interpreted prevented any valid protection 
of the victims. The parties to the conflict arrogated to themselves the 
sole right of control over all, or a large percentage of, the prisoners they 
held. As for the agreements reached at the end of the war on the subject 
of the prisoners,!? they have one characteristic feature in that they do 
not involve the intervention of a neutral intermediary, although this is in 
accordance with the Conventions. 


THE SPIRIT RATHER THAN Tue LETTER 


Rather than becoming bogged down in debatable (and constantly 
debated) attempts at classification, which governments will not be slow to 
use in an endeavor to evade their moral obligations by invoking legal 
arguments, it would be preferable to concentrate on the people to be 
helped, who are entitled to the same kind of protection and aid whatever 
the nature of the conflict, whether internal disturbance, armed conflict 
between organized forces, or conflict between states. This does not imply 
any justification of a “right to insurrection” or attempt to seize power by 
force, or any challenge to the right of all governments to ensure the safety 
of the state and to require that all citizens comply with the law; nor does it 
call in question the right of any state to “build its own political and cultural 
system.” 

It is rather a matter of reaching an understanding on a code of human- 
itarian rules valid for all in all situations of conflict, while accepting certain 
differences in application as a result of the diversity of national penal laws. 
“From a strictly legal viewpoint,” wrote Max Huber, “a true law of hu- 
manity has been created, by virtue of which the individual, his integrity 
and his dignity are protected in the name of a moral principle which tran- 
scends the limitations of national laws and politics. How can it be 
harmonised with existing legal systems and find a place in jurisprudence? 
This is a secondary question. What is important in the first instance is 
that a minimum of humanity should be safeguarded in all cases.” 13 

“A minimum of humanity” can result only from action based on the actual 
spirit of the Conventions, and going well beyond their formal requirements. 

Indeed it is by regarding the Conventions as a source of inspiration, and 
by interpreting them in their broadest sense, going in fact beyond them, that 
the ICRC—primarily through its delegates, as its creative activity takes 
place in the field—~and the whole of the Red Cross movement have been 
able to bring about progress in humanitarian law. One of its most stimulat- 
ing experiences, covering a much longer period of history than is generally 
imagined, is that of intervention for the benefit of political prisoners. As a 


12 Protocol to the Agreement on Ending the War and Restoring Peace in Vietnam 
concerning the Return of Captured Military Personnel and Foreign Civilians and 
Captured and Detained Viemamese Civilian Personnel. Signed at Paris Jan. 27, 
1973. TIAS 7542; 67 AJIL 407 (1973); 12 ILM 52 (1973). 

18 Le droit des gens et la personne humaine (lecture of May 15, 1952) in Max 
Huser, La Penste er L’acrion pe LA Crorx-Roucre 290-91 (1954). 
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recent study has stressed,* the International Committee of the Red Cross 
took a much carlier and more intensive interest than is realized in political 
detainees, even before 1914, and again in the immediate aftermath of 
World War I, at the time of the Bolsheviks’ seizure of power in Hungary, 
under Bela Kun, and after his fall. Then, with the rise of National Social- 
ism, the terrible problem of the concentration camps arose. Finally, since 
1945, despite the solemn proclamation of Conventions covering the rights 
of man, the number of political detainees held as a result of internal dis- 
turbances, or more simply as a precautionary measure by disputed govern- 
ments, has not ceased to grow. 

The most striking aspect from the observer's point of view, over this long 
period, is the consistency of conduct in the face of problems which are 
fundamentally unchanged. Today, as previously, there is no legal 
basis for intervention; states can always take advantage of their sovereignty 
to reject the offer of services from a foreign organization, however honorable 
its intentions. Today, as previously, the ICRC is subject to the pressure of 
international public opinion, which mistakes legal scruples and legitimate 
political considerations for apathy. Today, as previously, the Committee 
is hesitant, rather than divided, and directs its policies in terms of the 
situations created by its delegates. This was the case in Hungary, in the 
Germany of 1945, and more recently in Africa, Latin America, and Greece. 

In most cases individual initiative is at the root of any action aimed at 
protecting political detainees. And the successes have been more numerous 
than is generally thought. A recapitulatory table dated January 18, 1971 
shows that in the period 1958-1970, the ICRC had offered its services in 
cases of “domestic disturbances” or “internal tension” to 67 countries, had 
received only 14 refusals, as against 54 acceptances, and had carried out 
992 inspections. No doubt the value of these “inspections,” carried out in 
varying conditions, could sometimes be challenged, and it could be ob- 
jected that the organization has constantly risked being used by govern- 
ments as an instrument of propaganda. Indeed, the fear of appearing to 
cover up regrettable practices has caused vigorous dissension within the 
ICRC and induces the Committee on occasions to adopt a policy of “all 
or nothing.” Experience nevertheless suggests that such a policy has 
always resulted in a weakening of the moral position of the organization, 
the most unfortunate instance being that of the concentration camps set 
up by the masters of the Third Reich. 

For an organization created for the purpose of protecting the victims of 
man’s violence is the prisoner of its own calling and its own image. It 
cannot evade an appeal without calling in question the reason for its 
existence and must constantly adjust to circumstances beyond its control, 
intervene in disasters it had no power to avert, and thus risk its own 
existence to provide this “minimum of humanity.” 

The history of intervention in favor of political prisoners shows, more- 


14 JACQUES Morer.on, Le Comir& INTERNATIONAL DE LA Crorx-Roucr ET LES 
DETENUS POLITIQUES (now being printed). 
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over, that the ICRC is not acting alone. Within the Red Cross movement 
itsel{—without mentioning organizations of more recent origin, such as 
Amnesty International—it has actual and potential allies in the national 
societies. At certain times and in certain circumstances, these societies 
have tried to intervene, or have intervened in the interests of political 
prisoners in their own countries. In this connection it is worth recalling 
the proposals submitted to the plenary session of the Tenth Conference of 
the Red Cross in 1921, which no doubt revealed traces of the unease 
aroused by a revolution which called the social order in question: 


The Red Cross, which is above all political, social, denominational, 
racial, class and national rivalries, affirms its right and duty to take 
helpful action in the event of civil war or civil and revolutionary dis- 
turbances. The Red Cross recognises that all victims of such civil war 
or disturbances are, without exception, entitled to help in accordance 
with the general principles of the Red Cross. 


To this first proposal was added a second and still more significant one: 


In every country in which civil war breaks out, it is the national Red 
Cross society of that country which has the primary duty of meeting, 
as fully as possible, the victims’ need for help, and it is essential for 
this purpose that the Society be left free to act impartially in the in- 
terests of all victims.*¢ 


The third proposal referred to a possible intervention by the ICRC, in a 
supporting role, if the national societies proved unable to act. 

Thus the revolutionary crisis induced the national societies to con- 
template involvement in their own countries in an operation aimed at 
providing protection for any of their compatriots who were victims of a 
civil war and imprisoned as a result by the government in power. They 
were affirming, in the face of their own governments, their determination 
to act independently in the name of the principles of the Red Cross. This 
is only an episode, but it is worth recalling, for it expresses an aspiration, 
and in it we can find grounds for hope. 


A Law Drawn UP IN TERMS OF THE VICTIMS 


If we lay stress on the spirit of the Conventions, as inspiring action in 
the field, we are not attempting to challenge the value of work aimed at 
“modernizing” international humanitarian law. We are rather trying, by 
a return to first principles, to find a way of overcoming some of the fresh 
obstacles which the Red Cross is encountering as a result of changes in 
the form and methods of war. 

It is not surprising that experts should have failed to agree on a definition 
of “military objectives” and“ protected objects” or of “persons to be pro- 
tected” and combatants or on a description of weapons causing indis- 
criminate destruction or unnecessary suffering, for everyone fights with the 
weapons at his command and adopts a strategy and tactics in line with 
the possibilities open to him. Certain major nuclear powers are unwilling 


18 Quoted by MorELon, supra note 14. 16 Id, 
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to accept an agreement which will force them to renounce the use of a 
means of defense they regard as essential to the maintenance of a balance 
of power which is one of the conditions of their policy of deterrence. 
And we know that objections have also been raised against the prohibition 
of napalm, defoliants, and tear gas. Similarly, those who have recourse to 
guerrilla warfare are reluctant to accept the obligation to bear distinctive 
signs or to abide by rules which would do away with the tactical flexi- 
bility which they see as a necessary condition of surprise. Neither group 
is, in fact, able to distinguish military objectives from civilian property. 
Their weapons, whether delayed-action bombs, mines, or bombs dropped 
by aircraft, are weapons of indiscriminate destruction which strike civilians 
and combatants alike, whether they are unable, or simply unwilling, to 
differentiate one from another. 

We therefore find ourselves deadlocked and might be tempted to find an 
escape route in compromise solutions, by simply making recommendations, 
or by relinquishing certain demands so as not to jeopardize the progress 
which has been made or to call in question once again the results obtained 
at the 1949 Diplomatic Conference. But a policy of caution, based on the 
recognition that there is no consensus at present and that it would be better 
to defer the solution of controversial problems until better times, does not 
seem wise. It would be a confession of weakness, virtually a capitulation, 
at the precise moment when our contemporary societies are going through 
a serious crisis in which their existence is threatened by wars and revolu- 
tions conducted without respect for mankind. No doubt governments have 
interests to uphold, and cannot be blamed for trying to protect the citizens 
they represent; but the Red Cross has a mission, which is to see that the 
suffering of victims of wars and revolutions is alleviated by all possible 
means. It cannot compromise when it comes to devising rules which, 
failing any ban on war, will at least limit the suffering it inflicts, 

These rules must, therefore, be defined by the Red Cross not in terms of 
the demands of the military but in terms of the people needing protection. 
Although the forms of war must be taken into account in the interests of 
realism, the first duty of the Red Cross is still that of establishing the 
conditions of reconciliation, and of defining limits which military opera- 
tions must not transgress. Because all wars tend to escalate, these rules 
must be strict and, indeed, restrictive. A definition, described as “rigid,” 
given by an expert at the 1971 Conference, may be used as an example: 


In the conduct of military operations, a clear distinction must be made 
at all times between military objectives and non-military objects, so 
that the latter be spared the devastation of war. Consequently, 
military operations must in all circumstances be restricted to military 
objectives only.” 
This being so, it is of course necessary to define first of all what “non- 
military objects” are, and the description must be extended as far as pos- 
sible, so as to ensure that the principle of limitation of military objectives 


1% ICRC, Report on the Work of the Conference, Aug. 1971, at 80. 
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prevails, Some examples given by experts may be quoted at this point: 


Objects reputed to be non-military are those necessarily or essentially 
utilised by the civilian population which shall include, among other 
objects, houses and constructions which shelter the civilian population 
or which are used by it, foodstuffs and food producing areas, water 
resources and constructions designed to regulate such resources, 


Again: 
Civil engineering constructions, dams, dykes, power plants and net- 
works and objectives of national economic interest for peaceful pur- 
poses shall be assiduously protected and spared by combatants so as 
to protect civilian population from the hazards resulting from the 
destruction, damage or disruption of the operation of such non- 
military objects.?° 

These two definitions are more concrete than those proposed by the ICRC 
in 1972, they are also clearer and thus more readily applicable. What in 
fact does the ICRC say? 


(1) Objects which, by their nature or use, answer the needs of the 
civilian population, are considered as objects of a civilian character. 


(2) Objects of a civilian character comprise, in particular, objects 
which are indispensable to the survival of the civilian population, as 
well as those serving mainly pacific or helpful purposes. 


(3) In case of doubts as to the nature and destination of objects men- 
tioned in paragraph 1, crops, provisions and other foodstuffs, drinking 
water reserve supplies and dwellings and buildings designed for the 
shelter of the civilian population, or which the latter habitually uses, 
shall be presumed to be objects of a civilian character.?° 


It is obvious that so general a definition will give rise to doubts which 
the “in case of doubts” clause in the ICRC draft will do nothing to allay. 
The need for a precise definition giving an unambiguous description of the 
items to be protected is the more compelling because the military, at 
whatever level of the hierarchy, will always be inclined to classify an ob- 
jective as military according to operational requirements. Certain reason- 
ably meaningful formulas have been used to define military objectives. 
Thus: 


Any objective, the total or partial destruction, capture or neutralisation 
of which would offer a definite military advantage, shall be con- 
sidered a military objective. 


An objective is to be considered as a military objective only if its 
complete or partial destruction, capture or nontrelisation would, in 
the opinion of the operational commander in the light of the informa- 
tion available to him at the time, confer a distinct military advantage.” 


18 Id. 

19 Id., at 81. This proposal was reconsidered and indeed supplemented, during 
the discussion of Art. 48 and the ICRC draft Protocol. Cf. ICRC, Report on the 
Work of the Conference, Second Session, Geneva, July 1972, Vol. I, at 151 (herein- 
after cited as 1972 Conference Report). 20 Id., at 145. 

21 Jd., at 147, 
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But is anyone unaware that the information available during fighting is 
always unreliable because the situation is fluctuating? What does the 
term “operational commander” mean in a guerrilla war where the idea of 
military objectives is just as much dependent on conditions of time and 
place as it is in a confrontation of armies? 

The Red Cross must define its attitude to the methods and means of 
combat and the prohibition of certain weapons in a similar spirit, with a 
determination to push as far as possible its attempt to limit the freedom 
of action of military forces. In the wording of Article 30 of its draft 
protocol, the ICRC adopted a general formula: 


(1) Combatants’ choice of means of combat is not unlimited. 


(2) It is forbidden to use weapons, projectiles or substances calculated 
to cause unnecessary suffering, or particularly cruel methods and 
means. 


(3) In cases for which no provision is made in the present Protocol, 
the principle of humanity and the dictates of the public conscience 
shall continue to safeguard populations and combatants pending the 
adoption of fuller regulations.” 


This cautious wording, which still bears traces of the setback experienced 
when the International Committee submitted its “Draft Rules for the 
Limitation of the Dangers Incurred by the Civilian Population in Time 
of War”? in 1956, was to cause some disappointment. How far does 
this appeal to the dictates of the public conscience go in a period where 
both insurgents and governments appear to consider that the end justifies 
all means? However valid the Martens clause,?* it should be invoked 
only in the last resort. How long must we wait for “fuller regulations” to 
be adopted? And why refer their discussion to disarmament conferences 
at which not all states are represented and which may be dominated by 
considerations of national or ideological interest? It is hardly surprising 
that a more concrete draft of Article 30 was submitted by a number of 
experts representing very different countries (Egypt, Finland, Mexico, Nor- 
way, Sweden, Switzerland, Yugoslavia): 


(3) It is forbidden to use weapons and methods of warfare which are 
likely to affect combatants and civilians indiscriminately. 


(4) Delayed-action weapons, the dangerous and perfidious effects of 
which are likely to be indiscriminate and to cause suffering to the 
civilian population, are prohibited. 


22 Id., at 127. 
23 38 REVUE INTERNATIONALE DE LA Crorx-Rouce 487 (1956). 
24%n the preamble of Convention No. IV of The Hague of 1907 concerning the 
Laws and Customs of War on Land: 
Until a more complete code of the laws of war has been issued, the High Con- 
tracting Parties deem it expedient to declare that, in cases not included in the 
Regulations adopted by them, the inhabitants and the belligerents remain under 
the protection and the rule of the principles of the law of nations, as they result 
from the usages established among civilized peoples, from the laws of humanity, 
and from the dictates of public conscience. 
36 Stat, 2277; TS 539; 1 Bevans 631. 
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(5) Incendiary weapons, containing napalm or phosphorus, shall be 
prohibited. ; 


(6) Bombs which for their effect depend upon fragmentation into 
great numbers of small calibred pieces or the release of great numbers 
of small calibred pellets shall be prohibited. 


(7) The constant development of new weapons and methods of war- 
fare places an obligation upon States to determine individually— 
wherever they do not attain international agreements—whether the use 
of particular new weapons or methods of warfare is compatible with 
the principles contained in this article. 

(8) The prohibitions contained in this article are without prejudice 
to any prohibitions of weapons and methods of warfare which are 
found in other articles of the present Protocol or in other instru- 
ments.” 


It will be noted that this text avoids any direct reference to nuclear, 
bacteriological, and chemical weapons, or to the highly controversial forms 
of ecological warfare which may more usefully be discussed at dis- 
armament conferences, and proposes immediately applicable measures 
which can be justified by specific reference to the 1907 Hague Regulations. 

The objection might, and indeed has, been raised that by taking this 
line the Red Cross is unilaterally excluding or condemning certain types 
of war, certain methods of combat, certain weapons, and is thereby running 
the risk of becoming committed to a policy favoring one of the parties 
to a possible future conflict. One expert pointed out, not without reason, 
that: 


the Conventions were jeopardised when restraints were placed on 
certain weapons and not on others for reasons that were not readily 
apparent to the combatants and that had the effect of disturbing the 
relative position or influence of the combatants.” 28 


But there is nothing to stop us lengthening the list of prohibited weapons, 
in order to restore the balance, with the reminder that the Hague 
Regulations envisage prohibition of the use of poison and poisoned 
weapons.*? 

In addition—and this is an important, if not a decisive point—the 
provisions aimed at limiting the freedom of action of combatants and 
restricting the use of weapons apply equally well to so-called guerrilla 
operations as to the operations of regular troop formations. The shelling 
of a nonmilitary kibbutz comes under the same prohibition as aerial bomb- 
ing of a zone occupied by fedayeen. Delayed-action weapons, the chosen 
means of combat of “terrorists,” are condemned on the same grounds as 
napalm, because, once again, they strike indiscriminately at civilians and 
combatants, do not observe the distinction between military targets and 


281972 Conference Report, Vol. II, at 57. Proposal CE/COM/III/C 33, It will 
be noted that the experts of Algeria, Saudi Arabia, Austria, Kuwait, Libya, Syria, and 
Mali endorsed this proposal. 28 Id., Vol. I, at 129. 

27 Art, 23(a) of the Regulations annexed to Convention No. 1V of The Hague of 
1907, see supra note 24. 
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civilian property, and cause unnecessary suffering. The use of what are 
known as “modern techniques of warfare” has spread to all levels and forms 
of combat. Guerrilla warfare is no longer the weapon of the poor and 
weak alone. It can call on electronics and has evolved, diversified, and 
developed a strategical and tactical structure. It has become one of the 
manifestations of total war, and like aerial warfare it must be subjected 
to strict rules. 

This being so, we must remember that the Red Cross is not required 
to considered the guerrilla fighter other than as a combatant subject to 
the rules applying to all categories of combatants and all forms of combat, 
or as a victim, prisoner, or casualty who is entitled to the same treatment 
as that provided for any person in a similar situation. Guerrilla warfare 
is, as has been said often enough, a method of combat which has been 
used from time immemorial in Europe and on the other continents, and 
it must be treated on the basis of the principles of humanitarian law. 
The temptation to establish privileged categories of combatants who are 
fighting for a cause regarded as the only just cause, or as being more just 
than another, must be avoided. It is not the job of the Red Cross to 
classify wars or to make a value judgment on the reasons for an encounter; 
it must define conduct in terms of situation. Thus the reference in the 
ICRC’s draft of Article 3878 (Guerrilla fighters) to organized resistance 
or struggle for self-determination seems alien to the spirit of the Con- 
ventions, as certain experts have in fact pointed out. The same may be 
said of the proposal introduced by the experts from Byelorussia, Poland, 
and the USSR concerning “national liberation movements against colonial 
domination” and the addendum concerning guerrilla forces operating “in or 
outside their own territory, even if this territory is occupied.” 3° 

Indeed the need for such clarifications and additions is not evident, 
and it may be feared that misunderstandings will arise over the application 
of Article 38 of the Convention, which may be taken by some to concern 
only national liberation or resistance movements recognized as legitimate 
in the light of a view of history which is far from universally accepted. In 
fact, the question is whether guerrilla fighters belonging to the camp which 
socialist governments describe as imperialist are entitled to treatment similar 
to that provided for guerrillas fighting under the flag of socialism or in a 
national liberation movement. According to some versions, this would 
not be so, as their involvement in a war against a socialist state or against 
a liberation movement in their own country would be automatically re- 
garded as a crime against international Jaw, and an aggressor, who cannot 
be other than an “imperialist,” would have no right to organize a resistance 
movement in his own territory when defensive operations against this 
“aggression” were subsequently conducted there. This would mean, in 
other words, that only resistance organized by means of irregular forces 
against “imperialism” is recognized as legitimate. 

28 1972 Conference Report, Vol. I, at 133. We have been told that this article 


has been modified but we were unable to get hold of the last draft. 
29 Id., Vol. II, at 64. Proposal CE/COM/UI/C 72. 
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It is therefore necessary to find a formula which states, without am- 
biguity, that all combatants engaged in so-called irregular forces are 
entitled to equal treatment, whatever the camp in which circumstances 
have placed them, and states it in such a way as to set all doubts at rest 
and to put an end to all controversy. 

Does this reaffirmation of the universal application of international 
humanitarian law in any way weaken the position of combatants engaged 
in a national liberation movement? Some, wrongly, fear that it does. But 
equality of treatment is not guaranteed by the introduction of special rules 
applying to certain types of conflict or to certain categories of combatants, 
defined in terms of political classifications based on debatable (and de- 
bated) criteria. Just as it is important to give an accurate description of 
civilian property and an accurate definition of prohibited weapons, with 
the aim of gradually restricting the confrontation of armies and thus 
rendering the use of force increasingly problematical, so is it essential 
to place all individuals on the same footing, whatever side they are on and 
whatever the position in which chance or their own choice has placed them. 

The historical encumbrance which the bourgeois European origin of the 
Geneva Conventions represents can be removed only as the representatives 
of the ever-increasing number of countries which have achieved independ- 
ence since 1949 become genuinely associated with this major task of 
reafirming international humanitarian law. Of course they have been 
becoming increasingly involved through conferences and consultations of 
experts and through the UN debates. But however valuable the results, it 
is nonetheless clear that trust in a reciprocal determination to apply the 
spirit of the Conventions has not yet been established, and that much labor 
will still be needed before a community of thought can be achieved which is 
capable of translation into a formula representing reality as each individual 
sees it and lives it. To give only one example, the Indonesian experts 
made some sensible comments on Article 38 which should be taken into 
account in the final wording: 


Taking the “distinctive sign,” it may be said that this has become less 
and less significant in modern warfare, in many cases even only orna- 
mental. In an automated battlefield, there is not much left of the 
“distinctive sign.” 


More important is this problem of “distinctive sign recognisable from 
a distance” in guerrilla warfare. The mere element of surprise makes 
this provision untenable. Taking camouflage as a ruse, as an acceptable 
means of conduct of war, this provision is not relevant for guerrilla 
warfare. 


The provision of carrying arms openly, too, is difficult to associate with 
the conduct of guerrilla warfare. Furthermore, we should not have 
the notion of guerrilla warfare as being only the conduct of hostilities 
with weapons. It could be much more, covering a broad area of 
subjects or targets that may be of use to the enemy.®° 


80 Fd., at 58. 
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In other words, the requirement of a distinctive sign, upheld by many 
countries with organized armies, for whom guerrilla warfare is only a 
secondary form of combat, whereas in the developing countries it is, in 
the words of Indonesia, “part and parcel of the national doctrine of 
defence” does not correspond to reality as experienced by the countries 
of the Third World. By insisting on it, we give the impression of trying 
to impose a form of war which is to the disadvantage of the other party, 
even if we allow anyone failing to respect the distinctive sign to benefit 
from a form of treatment not less favorable than that provided in Article 3 
common to the Conventions. 

Perhaps it is not so much the results that count, but the dialogue between 
speakers who feel they are on an equal footing. And this is why it would 
be preferable not to think in terms of “granting” existing national liberation 
movements a special status which would create a precedent very dangerous 
to the operation of the international system, but to examine with those 
responsible for such liberation movements how they reconcile humanitarian 
rules with the requirements of the struggle in which they are engaged. 
For it is obvious that guerrilla warfare poses political problems which are 
very difficult to solve in connection with the treatment of prisoners and of 
the wounded. Their experience is not merely useful, but indispensable to 
the work of modernizing the Conventions. No humanitarian rule concern- 
ing guerrilla warfare has any chance of being applied unless it has been 
drafted with the participation of those who use this form of combat. 

There is a long road to travel before the universal application of inter- 
national humanitarian law is recognized. Maybe it is a Utopian dream. 

If this is so, then the important thing is to create now—and this is the 
primary duty of the Red Cross—a climate favorable to the reaffirmation of 
international humanitarian law for which jurists are working. First of all 
agreement to apply the Geneva Conventions must be secured from all sides. 
These Conventions, the signing of which represented a Jandmark in man- 
kind’s slow progression towards harmonization of relations between na- 
tions, and which should represent for the whole world the symbol of an 
old ideal of a community of nations based on a respect for the dignity of 
man, are all too often ignored or used by governments as a protective 
shield in the name of national security and sovereignty. 

Various attempts have been made in the last few decades to make the 
content and meaning of the Geneva Conventions more widely known. The 
National Red Cross, Red Crescent, Red Lion and Sun Societies, the 
League of Red Cross Societies, and the International Committee of the 
Red Cross have conducted a worldwide campaign among soldiers and 
civil servants in order to make them aware of their duties and responsi- 
bilities in time of war. Handbooks have been published, some for the 
armed forces and others for school children, in the hope of influencing 
their behavior and of encouraging every individual to transmute a re- 
action of pity into an act of charity which would have a political meaning. 
A gesture of charity towards an enemy who is no longer capable of fight- 
ing clearly sets a limit on the use of violence, and demonstrates a desire 


690 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 67 


to respect the dignity of another human being, which is the first condition 
of a return to peace. 

Of course, generosity towards an enemy who is at our mercy involves a 
certain risk and represents a real burden. There is nothing to guarantee 
that a prisoner has given up the fight. He may attempt to escape, or 
to use the jail or prisons camp as a base for indirect acts of subversion and 
terrorism. Security measures have to be taken for the maintenance of an 
army's fighting capacity and its freedom of maneuver, and for the pro- 
tection of law and order; but these measures, adopted by a civilian or 
military administration and enforced by the police, may backfire. In time 
of war, and whatever the kind of war, the duty of reducing an enemy as 
quickly as possible to a state in which he can no longer do harm may Jead 
to repressive measures which are productive of abuse. Such measures, not 
necessarily systematic, may be the result of a defensive reflex. On their 
way from the battlefield or scene of the disturbance to the camp or jail, 
prisoners and suspects may be exposed to brutal treatment, and find the 
prisons overcrowded on arrival. A reaction of anger may in turn lead to 
a harsher attitude and start a spiral of violence and counterviolence, with 
repression triggering off resistance. 

Governments, armies, and police forces should thus be reminded that 
long-term security, upon which social as well as international peace de- 
pend, cannot be secured by repressive action which may, by its very 
harshnes, become unfair and unjust. Everyone should realize that every 
kind of abuse is and will continue to be known and denounced, and that 
no censorship has ever been or will ever be effective. 

If we tolerate repression in the hope of putting an adversary out of 
action more quickly, we create a gulf between and within nations, put 
ourselves on the defensive, and open the way to endless conflict. Fairness 
and generosity have always been and still are preconditions for peace. 
A conviction that we are fighting a just war or for a just cause cannot 
be held to justify unfair treatment of a “victim.” Whatever the “justice” 
of a war, a prisoner must be treated as a human being. Political interest 
here coincides with moral considerations. 

As an interesting example, we may recall the instructions given by 
Chairman Mao Tse-Tung to the Eighth Route Army. Political action, as 
summed up by Mao Tse-Tung in an interview granted to James Bertram 
in 1937, is based on three fundamental principles, one of which is to break 
up the enemy forces and to treat prisoners of war leniently. “Our victory,” 
declared Mao Tse-Tung, “depends not only on military operations, but 
also on the break-up of enemy forces.” In countering Bertram’s doubt 
about the effectiveness of this policy, which would not be understood by 
the Japanese army, Mao Tse-Tung replied: 


That is impossible . . . We shall go on giving lenient treatment to 
captured Japanese soldiers and to those captured junior officers who 
have fought us under coercion. We shall not insult them or maltreat 
them, but shall set them free after explaining to them the identity of 
interest of the peoples of our two countries. 


1973] CONFRONTING TOTAL WAR 691 


This is not an exceptional attitude. History is full of examples which 
show the political value of spontaneous generosity towards a defeated 
adversary. The more favorably a prisoner is treated, the earlier he re- 
covers his freedom, the greater are the chance of recreating the conditions 
of social and international peace. 

In conclusion, the Conventions, as they now stand, must be applicable 
in any war, of whatever kind, and in any revolution, because the symbol 
of human dignity which they represent must be respected and remain 
intact throughout a period of revolution, as embodying man’s unquenchable 
hope for a better future. We must also ask for an “open prison” policy; 
by this we mean that provision must be made for permanent and objective 
supervision by Red Cross bodies (National Red Cross Societies and the 
International Red Cross) of the treatment meted out to all prisoners, in 
whatever form of warfare they may have been involved. Prison camps 
and prisons cannot, as many examples show, be left in the hands of military 
and penal authorities without community control, and it is obviously in 
the interest of governments to obtain objective outside testimony. 

This is only an example, although a very important one, of the measures 
which must be taken, during this revolutionary period, to restore and 
maintain awareness of the moral conditions of peace. The application of 
humanitarian principles is the main counterweight to total war. 

And the duty of organizations formed for humanitarian purposes— 
National Societies, the League, the International Committee of the Red 
Cross—is clear.*? Whatever their position or status, all must concentrate 
their attention on reducing violence and protecting the victims of man- 
made as well as natural disasters. They must organize, or reorganize, with 
a view to educating and training their members, morally and technically, 
for involvement in a global Red Cross action which will no longer make any 
distinction between prison and prison camp, since it will recognize that 
war and revolution, international peace and social peace, can no longer be 
separated. For some of these institutions this will mean a profound 
readaptation. There will have to be an increase in the number of 
permanent officers with practical training for this new task, a reassessment 
of their relationships with governments, a rethinking of the meaning of 
their neutrality, their impartiality, their independence, and above all a 
declaration that charity is no substitute for a humanitarian policy. 

The Red Cross movement must also re-examine the present division of 
work at international levels, so as to counter man-made disasters more ef- 
fectively, whether caused by revolution or war. The various institutions of 
the Red Cross must consult more closely in order to devise a humanitarian 
strategy at various levels—national, regional, and international. Any 
anachronistic rivalry or outdated claims to a monopoly of humanitarian 
action must be swept aside in a common effort to reassess the position of 


81 See Resolution No. 1, adopted by the Council of Delegates in Mexico on Oct. 
8, 1971, on the “Role of National Societies in the Development of Humanitarian Law,” 
11 Int. R, or rae Rep Cross 675 (1971). 


692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


the Red Cross movement in the world of today. This common action 
must be directed to both the definition of a humanitarian policy and the 
reorganization of the conduct of the world movement. 

A vital task, if we consider that it has to be carried out in common by 
men who belong to different social systems and come from different con- 
tinents, and a difficult task, since what is needed is not so much the im- 
provement of the Geneva Conventions as their application in a period of 
revolution. But it must be accomplished, for it represents one of the 
primary conditions of peace. 


INTERNATIONAL LAw ASPECTS OF REPATRIATION OF 
Prisoners OF War Durme Hostmirms: A REPLY 


By Howard S. Levie * 


I 


In the July 1973 issue of the Journal, there appeared an article with the 
above title written by Professor Richard Falk, in which he, in effect, ad- 
vanced the thesis that the release of prisoners of war for repatriation during 
the course of hostilities in Vietnam to an ad hoc and self-styled “humanitarian 
organization” (which admittedly consisted solely of individuals who were 
vocal opponents of the United States participation in those hostilities) 
either constituted a valid and forward-looking interpretation of the pro- 
visions of the Geneva Convention of 1949 relative to the Treatment of 
Prisoners of War* (hereinafter referred to as “the 1949 Convention”) or 
indicated the need for revision of that instrument. The subject appears to 
be one which calls for an analysis in considerably greater depth than the 
treatment provided in the article by Professor Falk. 

In this article, I shall discuss, independently of the facts alleged and the 
arguments advanced in the article by Professor Falk, the legal aspects 
involved in (1) the release and repatriation during the course of hostilities 
of prisoners of war who do not come within the mandatory provisions of 
Article 109 et seq. of the 1949 Convention (in other words, those who are 
not so “seriously wounded” or so “seriously sick” as to be entitled to release 
and repatriation as a matter of right); and (2) the use of an “impartial 
humanitarian organization” to accomplish this purpose. Thereafter, I shall 
point out some of the areas in which I agree or disagree with the proponent 
of this procedure. 


it 


Historically, there have been three major methods employed by Detain- 
ing Powers for the release and repatriation during the course of hostilities 
of able-bodied prisoners of war—ransom, exchange, and parole. The 
ransom of captured military personnel, which reached its peak in its ap- 
plication to chivalry in medieval times, had, for all practical purposes, 
disappeared by the end of the seventeenth century. It was replaced by 


© Professor of Law, Saint Louis University Law School. 

166 AJIL 465 (1973) (hereinafter cited as Falk). 

26 UST 3316; 75 UNTS 135; 47 AJIL Supr. 119 (1953). 

8 One author asserts that “[fJaint though unmistakeable traces of it [ransom] sur- 
vive even into Napoleon’s war, ...” Lewis, NAPOLEON AND His Brirish CAPTIVES 
43 (1962). See also, Levie, The Nature and Scope of the Armistice Agreement, 50 
AJIL 880, 897 (1956). Perhaps it may be said to have reappeared momentarily as 
a result of the sequel to the Bay of Pigs episode. 
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exchange when continental armies became national and professional and 
when obtaining the release of captured military personnel became accepted 
as the responsibility of the sovereign. Exchange was man-for-man and 
grade-for-grade (with tables of “equivalent values”) so that, at least in 
theory, it would not result in any change in the relative military strengths 
of the two sides.* Exchange still existed as late as the American Civil War, 
but it ceased to be a really effective procedure during that conflict.” 

Parole is the third method of effectuating the release and repatriation of 
prisoners of war during the course of hostilities. Under this procedure, 
the prisoner of war agrees to certain conditions that will govern his con- 
duct upon his release from a confined status. It has proven relatively 
unimportant as a method of procuring the release and repatriation of 
prisoners of war during the course of a conflict. Historically, it developed 
primarily into a method of permitting the prisoner of war more freedom 
within the territory of the Detaining Power, rather than of procuring his 
release and repatriation. Moreover, Article 21(2) of the 1949 Convention, 
like its predecessors, specifically contemplates that Powers of Origin may 
prohibit their captured military personnel from giving or accepting parole; 
a number of countries, including the United States, the United Kingdom, 
and France, have traditionally restricted the right of their military personnel 
to give or accept parole.’ 

Article 72 of the Geneva Convention of 1929 Relative to the Treatment 
of Prisoners of War® (hereinafter referred to as “the 1929 Convention”) 
suggested the possibility of agreements between belligerents for the repatria- 
tion during hostilities of “able-bodied prisoners of war who have under- 
gone a long period of captivity.” A similar but somewhat more extensive 
provision was included in the 1949 Convention. Article 109(2) provides 
that the Parties may “conclude agreements with a view to the direct repatria- 
tion or internment in a neutral country of able-bodied prisoners of war who 


4 When, for some reason, a formal exchange could not be made, a prisoner of 
war might be released and repatriated in a temporary parole status until his counter- 
part had been repatriated and the formal exchange had thus been completed. Lewis, 
supra note 3, at 45, 

ë The occasional procedure mentioned in the previous note was substantially the 
system adopted as a general procedure in the rather ineffectual Dix-Hill Cartel dur- 
ing the American Civil War. Lewis & Mewna, THE History oF PRISONER OF WAR 
UTILIZATION BY THE UNITED STATES Army, 1776-1945, at 29-30 (1955); Murrry, 
PRISONERS OF War: REPATRIATION OR INTERNMENT IN WaRTIME 2-3 (1971). 

6 The release and repatriation on temporary parole mentioned in note 4, supra, 
was the exception rather than the rule; and the Dix-Hill Cartel, in attempting to 
make it the mule, failed to accomplish the intended result to the satisfaction of either 
side. 

1 See, for example, U.S. Army Field Manual 27-10, Taz Law or Lano WARFARE, 
para. 187a (1956); Article III, Code of Conduct for Members of the Armed Forces, 
Exec. Order No. 10631, Aug. 18, 1955, 3 CFR, 1954-1958 Comp., at 266; United 
Kingdom, Tae Law or Wan on Lanp, Bernc Pant III or THE MANUAL OF MILITARY 
Law, para. 246, n. 1 (1958); CODE DE JUSTICE MILITAIRE, ARMÉE DE TERRE, Art. 235 
(Dalloz, 1963). 

8 47 Stat, 2021; 2 Bevans 932; 27 AJIL Sure. 59 (1933). 
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have undergone a long period of captivity.” ® This provision may be con- 
sidered as an attempt to encourage the belligerents to adopt one of these 
procedures (and to give neutral states and others a basis for proposing 
them), rather than as a legal authorization to do so, inasmuch as no such 
authorization was needed in order to enable belligerents lawfully to 
enter into such agreements. Article 6(1) of the 1949 Convention specifically 
contemplates the conclusion of special agreements by the Parties concerning 
prisoner-of-war matters, subject only to the limitations that any such 
agreement may not “adversely affect” the prisoners of war to whom it 
purports to apply and that it may not “restrict the rights” elsewhere con- 
ferred upon them by the Convention. Paragraph 2 of the same article 
contemplates that a Party may unilaterally give prisoners of war more 
favorable treatment than is required by the 1949 Convention itself, 
Certainly, an agreement for the repatriation of longtime, able-bodied 
prisoners of war during the course of hostilities would not fall within the 
ambit of either of the limitations mentioned above; * and it would in any 
event be more favorable treatment than required by the 1949 Convention.” 
Moreover, the Detaining Power could justifiably assert that individuals so 
repatriated would be barred from further participation in the hostilities 
against it.2? 


? On Dec, 9, 1970, the UN General Assembly adopted a Resolution in which it: 
Urges compliance with Article 109 of the Geneva Convention of 1949... 
which provides for agreements with a view to the direct repatriation . . . of 
able-bodied prisoners of war who have undergone a long period of captivity. 
(A/RES/1676 (XXV) (1970)). 

In Havens, Release and Repatriation of Vietnam Prisoners, 57 ABAJ 41, 44 (1971), 
the author argues that after 18 months as a prisoner of war an individual should be 
entitled to release and repatriation. However, he cites no authority for this inter- 
pretation of the provisions of the 1949 Convention. 

10 Article 109(3) prohibits the involuntary repatriation of sick and injured prisoners 
of war during the course of hostilities. Normal rules of treaty interpretation would 
seem to make this provision inapplicable to the repatriation during hostilities of able- 
bodied prisoners of war unless it can be said that as a result of the settlement reached 
in Korea in 1953, supported by a number of resolutions of the UN General Assembly, 
a norm of international law has evolved which prohibits the involuntary repatriation 
of prisoners of war under any circumstances. 

11 Although both the 1929 and the 1949 Conventions contemplate that such re~ 
patriations will be accomplished under agreements between the Parties, there is cere 
tainly no reason why one Party cannot elect to take such action unilaterally if it 
so desires. Article 6(2) of the 1949 Convention specifically mentions this possibility 
and Article 118(2) of that Convention, dealing with post-hostilities release and re- 
patriation, specifically provides for, and even requires, unilateral action if no agree- 
ment covering the subject is reached by the belligerents. Pakistan initiated this uni- 
lateral action in November 1972 with respect to the Indian prisoners of war it then 
held. N.Y. Times, Nov. 28, 1972, at 1, c. 2. 

22 Article 117 of the 1949 Convention provides that “[n]o repatriated person may 
be employed on active military service.” This provision is, of course, quite am- 
biguous. Picrer (ed.), COMMENTARY ON THE GENEVA CONVENTION RELATIVE TO 
THE TREATMENT OF PrisoneRS OF War 538-39 (1960) (hereinafter cited as Picrer, 
Commentary). U.S. military authorities have construed Article 117 as only prohibit- 
ing the repatriated serviceman from participating in combat against the former De- 
taining Power and not as requiring his complete separation from the military service. 
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Unfortunately, despite the fact that World War II saw many prisoners 
of war held in captivity for periods in excess of five years, apparently no 
belligerent sought to implement Article 72 of the 1929 Convention! And 
in none of the many armed conflicts which have occurred since the end 
of World War II (and since the 1949 Convention became effective) has 
there been an agreement for the repatriation of able-bodied prisoners of 
war prior to the cessation of hostilities.‘ However, it is not really difficult 
to understand why neither of the substantially similar provisions of the two 
Prisoner-of-War Conventions has ever been implemented by belligerents. 
Any bilateral agreement providing for the repatriation during hostilities of 
able-bodied prisoners of war would merely be a new name for the old 
procedure of exchange, a procedure which fell into disuse because, despite 
its man-for-man and grade-for-grade aspects, it inevitably turned out to be 
more advantageous for one side than for the other Indeed, this same 
factor has even militated against the repatriation during the course of 
hostilities of seriously wounded or sick prisoners of war.?* 

It being accepted that releases and repatriations during the course of 
hostilities of longtime, able-bodied prisoners of war are within the con- 
templation of existing international law, despite the failure of any bellig- 
erent state to do so as a matter of practice, let us move to the next problem. 
What are the qualifications required of a body for it to fall within the 
category of organizations empowered to perform the humanitarian functions 
which the 1949 Convention authorizes for the benefit of prisoners of war? 

Article 8 of the 1949 Convention is the basic article establishing the 
Protecting Power with its manifold humanitarian and other functions." 
However, Article 9 of that Convention specifically provides that humani- 
tarian activities for the benefit of prisoners of war may also be performed 


American Prisoners of War in Southeast Asia, 1971, Hearings before the Subcomm, 
on National Security Policy and Scientific Developments of the House Comm. on 
Foreign Affairs, 92d Cong., Ist Sess., 350 (1971) (hereinafter cited as 1971 Hearings), 

13 Although the REPORT OF THE INTERNATIONAL COMMITTEE or THE Rep Cross ON 
irs ACTIVITIES DURING THE SECOND WorLo War (September 1, 1939-June 30, 1947) 
(1948) includes a 21-page discussion of the numerous repatriations of seriously 
wounded and seriously sick prisoners of war in Europe (Vol. I, at 373-93), it does 
not even mention any proposal by a belligerent or neutral state or a humanitarian 
organization to implement Article 72 of the 1929 Convention. 

14 Probably no armed conflict which has occurred since 1945 (except for those 
involving the French in Vietnam, Korea, and the later Vietnamese conflict) has really 
continued for a long enough time for any prisoner of war to be considered as having 
“undergone a long period of captivity.” 

15 The Dix-Hill Cartel, supra notes 5 and 6, failed because in the early years 
of the American Civil War the equal exchange of able-bodied prisoners of war favored 
the Union, while later in the conflict it favored the Confederacy, Lewis & MEWHA, 
supra note 5, at 30. Of course, this criticism is not true of internment in a neutral 
country, the alternative provided for in Article 109(2). 

16 See Linpsay (ed.), Swiss InrERNMENT OF PRISONERS OF War 3 (1917): 


The fear expressed by France [in February 1915] that under the system of ex- 
change wounded soldiers would be returned to Germany who could still be of 
military service [an amputee could work in a depot, thus relieving an able- 
bodied solider], was common to other belligerents. . . . 

17 Levie, Prisoners of War and the Protecting Power, 55 AJIL 374 (1961). 
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by the International Committee of the Red Cross (the ICRC) or by “any 
other impartial humanitarian organization.” The organization and opera- 
tions of the ICRC are widely known and have received well-merited 
recognition throughout the 1949 Convention.*® The precise nature of the 
organizations which fall within the meaning of the term “any other im- 
partial humanitarian organization” is considerably less clear. 

Article 88 of the 1929 Convention, which was the direct progenitor of 
Article 9 of the 1949 Convention, did not include the possibility of the 
intervention of any “humanitarian organization” other than the ICRC for 
the purpose of furnishing assistance to prisoners of war. That possibility 
received recognition for the first time in a proposal made by the Italian 
representative during a meeting of a committee of the Diplomatic Con- 
ference which drafted the 1949 Convention.” The Italian proposal to add 
the words “or any other impartial humanitarian body” after the reference 
to the ICRC in the original draft of the article received the strong support 
of the Director-General of the International Refugee Organization (IRO) 
who pointed out that, in view of the existing collaboration between govern- 
ments and the IRO, “it would seem opportune to extend the provisions of 
Article 8 [now Article 9 of the 1949 Prisoner-of-War Convention], to 
enable governments to avail themselves of its services in case of necessity.” °° 
The proposal was adopted by the Joint Committee of the Diplomatic 
Conference after a debate in which the representative of the United States 
had supported the use for humanitarian purposes of “welfare organizations 
of a non-international character” and the Committee had rejected a Burmese 
proposal to narrow the Italian proposal to “any other internationally recog- 
nized impartial humanitarian body.” ?4_ It was approved at a Plenary Meet- 
ing of the Diplomatic Conference without debate.?? 

The foregoing is the substance of the travtaux préparatoires concerning the 
addition of the words “or any other impartial humanitarian organization” 
to Article 9 of the 1949 Convention. In attempting to elucidate the 
precise meaning of these words, it is therefore necessary to look elsewhere 
for help. The ICRC’s discussion of the matter in a 1960 publication is 
extremely helpful. 


The humanitarian activities authorized must be undertaken by the 
International Committee of the Red Cross or by any other impartial 
humanitarian organization. The International Committee is mentioned 
in two capacities—firstly on its own account .. .; and secondly, as an 
example of what is meant by “impartial humanitarian organization. ...” 


18 Ibid., at 394-96. See also I ICRC Rerorr, supra note 13, at 11-29, 

19 Fourth Meeting of the Joint Committee, Finar Recond oF THE Drptomatic Con- 
FERENCE OF GENEVA OF 1949, Vol. IIB, at 18, 21 (hereinafter cited as Frvau REcorp). 

20 Annex 24, Far Reconp, Vol. UY, at 32. 

21 Fwar Recor, Vol. IIB, at 60 (emphasis added), 

22 Article 7/8/8/8, ibid., at 346. 

28 At some point in the deliberations the word “body” was changed to “organi- 
zation” but this author was unable to pinpoint the event in the FrnaL ReEcorp, a 
result not unique to this particular matter. 
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The organization must be humanitarian; in other words it must be 
concerned with the condition of man, considered solely as a human 
being, regardless of his value as a military, political, professional or 
other unit. It must also be impartial. Article 9 does not require it to 
be international. . . . Furthermore, the Convention does not require 
the organization to be neutral, but it is obvious that impartiality benefits 
greatly from neutrality. 


In order to be authorized, the organization’s activities must be purely 
humanitarian in character; that is to say they must be concerned with 
human beings as such, and must not be affected by any political or 
military consideration. Within those limits, any subsidiary activity 
which helps to implement the principles of the Convention is not only 
authorized but desirable under Article 9... .2* 


There are, then, three basic requirements for an organization’s qualify- 
ing as “any other impartial humanitarian organization” within the meaning 
of Article 9 of the 1949 Convention: first, it must be impartial in its op- 
erations; second, it must be humanitarian in concept and function; and 
third, it must have some institutional, operational, and functional resem- 
blance to the ICRC. Negatively, it need not be international in creation 
and it need not be neutral in origin. 

What is meant by “impartial”? An “impartial” organization is one which, 
as an institution, is unbiased and unprejudiced, fair and equitable to both 
sides in its operations, one which neither by act nor by statement gives 
any indication that it prefers one side over the other. The mere fact of 
being established and based in a neutral country does not of itself make 
an organization “impartial.” *7 Conversely, the mere fact of being estab- 


24 Picrer, COMMENTARY, 107-08. 

28 Both the phrasing of the provision of the 1949 Convention and the doctrine of 
ejusdem generis indicate the validity of the conclusion reached by the ICRC that 
it was to be considered “as an example of what is meant by ‘impartial humanitarian 
organization’.” 

26 No matter how politically remote its policymakers and other members may be 
from the cause of the war and from the belligerents, they will, of course, inevitably 
have individual prejudices with respect to any armed conflict that may be in progress. 
However, if the organization is to be able to maintain its aura of “impartiality,” even 
these individual preferences must be both suppressed and concealed because of the 
human difficulty of ascribing “impartiality” to an organization whose policymakers 
and other members have publicly expressed individual preferences and prejudices. 

27 During the hostilities in Korea the Chinese charged, with the support of the 
USSR, and totally without justification and solely for political reasons, that the ICRC 
was a “capitalist spy organization.” United Kingdom, Ministry of Defence, TREAT- 
MENT OF Brrrish Prisonens OF Wan ww Korea 33-34 (1955). The actions of the 
North Vietnamese during the hostilities in Vietnam would seem to indicate a similar 
attitude. Falk, The American POWs; Pawns in Power Politics, THE PROGRESSIVE, 
March 1971, at 13, 16. Under the circumstances, it is unexpected, indeed, to find 
the USSR communicating to the Secretary-General of the United Nations its belief 
in the need for the ICRC to undertake additional tasks relating to the protection of 
human rights in armed conflict and omitting any suggestion for the use of “other 
impartial humanitarian organizations” for this purpose. Report of the Secretary- 
General, Respect for Human Rights in Armed Conflict, UN Doc. A/8052, Sept. 18, 
1970, at 119, 120. 
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lished and based in a belligerent country does not necessarily indicate 
a lack of “impartiality.” While, as a practical matter, it will undoubtedly 
be most difficult to identify an organization which is not “neutral” in 
location but which is accepted as “impartial,” this is neither a paradox nor 
an impossibility. Such an organization will usually be one which operates 
exclusively in the territory of its own nation, preparing material assistance 
for dispatch through neutral relief channels, such as the ICRC, to the 
prisoners of war of its own nationality held by the enemy; and, more 
relevantly, it will be one which is permitted to and does provide material 
assistance to enemy prisoners of war held in the territory of its own na- 
tion.’ It is, however, almost inconceivable that an organization which 
is established and based in the territory of one belligerent will be per- 
mitted to function in the territory of an opposing belligerent, no matter 
how impartial and humanitarian its reputation and its operations.2® War- 
time public opinion alone would be a sufficiently powerful force to pre- 
vent an “enemy” organization from functioning freely in the territory 
of the other side—except under the most unusual circumstances.®° 

The meaning of the term “humanitarian” is considerably less contro- 
versial and its application presents far fewer problems. As stated by the 
ICRC in the excerpts quoted above, “humanitarian” denotes “concerned 
with the condition of man, considered solely as a human being.” In the 
context of the prisoner of war, a “humanitarian organization” is one which 
has the objective of protecting and improving the welfare of the prisoner 
of war and the conditions under which he exists. Certainly, this is, and 
has long been, a major objective of the ICRC, and, as we have seen, the 
ICRC serves as a model for identifying the organizations which come 
within the meaning of Article 9 of the 1949 Convention. 


28 During World War II, the Young Men’s Christian Association, the National 
Catholic Welfare Conference, and other similar organizations, were permitted, in 
varying degrees, to supplement the humanitarian work of the ICRC on behalf of 
enemy prisoners of war held in the United States. Rich (ed.), A Brief History of 
the Office of the Provost Marshal General, World War II, at 489-91 (mimeo., 1946). 
Some of these organizations might, upon investigation, qualify under Article 9, While 
their orientation was, for the most part, primarily religious, they normally offered 
humanitarian assistance to all enemy prisoners of war, without regard to their origin, 
nationality, or religion. Of course, religious supplies furnished by them were limited 
to those of their own denomination. 

29 When the representative of the United States at the 1949 Diplomatie Confer- 
ence supported the proposed change in the draft of Article 9 and referred to “wel- 
fare organizations of a non-international character,” he unquestionably had in mind 
the operation of such orgainzations in their own country, based upon the experience 
in the United States during World War II mentioned in the previous note. 

30 There could certainly be little dispute that, during World War II, it would 
have been impossible for the American Red Cross, or the YMCA, or the National 
Catholic Welfare Conference, all American-established and based humanitarian or- 
ganizations, to have obtained permission to function in Germany or Japan, or for 
the German or Japanese Red Cross to have obtained permission to function in the 
United States. The same was indubitably true of the American Red Cross, the Red 
Cross of the Republic of Vietnam, and the Red Cross of the Democratic Republic of 
Vietnam (DRV) during the hostilities in Vietnam. 
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Finally, the entity seeking to bring itself within that provision—or which 
one of the belligerents seeks to bring within that provision—must be an 
“organization” and as such it must have some institutional, operational, 
and functional resemblance to the ICRC, An individual does not qual- 
ify." A small, ad hoc loose-knit group consisting of individuals who have 
joined together for a specific and limited purpose and which is obviously 
destined to have a limited life span does not qualify. There must be 
some institutional basis, some operational experience and tradition, which 
clearly establishes it as an organization that is both impartial and humani- 
tarian.** An established religious organization could probably qualify in- 
stitutionally even though it had not been previously engaged in prisoner- 
of-war welfare activities. A national Red Cross Society could probably 
qualify institutionally as could an organization which has operated in the 
field of relief from natural disasters. An international organization, such 
as the United Nations or the Organization of American State, or an 
agency thereof, such as the UN High Commissioner for Refugees or the 
OAS Council, could probably qualify institutionally. The possibilities 
are almost limitless. 

One additional facet of the designation of “impartial humanitarian or- 
ganizations” requires mention. Article 9 of the 1949 Convention makes 
the activities of the ICRC or of any other impartial humanitarian organiza- 
tion “subject to the consent of the Parties to the conflict concerned.” * 
In the debate on the proposed amendment to the draft article which con- 
templated the activities of impartial humanitarian organizations other 
than the ICRC, the representative of France pointed out that “the ac- 
tivities of humanitarian bodies were always subordinated to approval by 
Parties to the conflict.” 5 The provision of the 1949 Convention has been 
interpreted, and properly so, as requiring the consent of all the Parties 
“upon which the possibility of carrying out the action contemplated de- 
pends.” *? This is why it is inconceivable that even a universally recognized 
humanitarian organization, if established and based in the territory of 
one belligerent, would be able to function in the territory of the other.®* 


81. No matter bow humanitarian may have been H. Ross Perot’s motives, his mis- 
guided activities on behalf of the American prisoners of war then held in North Vietnam 
could not have been considered as falling within any provision of the 1949 Convention. 

82 The “institutional basis” and the “operational experience and tradition” need not 
necessarily have been prisoner-of-war oriented, or even war-oriented. 

88 Some official action previously taken by the international organization might have 
called in question its impartiality but it would not affect its “institutional” qualifications. 

24 Jt can be assumed that the People’s Republic of Korea and the Democratic Re- 
public of Vietnam would rely on this provision in justification of their right to refuse 
to allow the ICRC to perform its customary humanitarian functions within their 
territories. Whether they did indeed act on the basis of law is another question. 

86 See text in connection with notes 19-23, supra. 

26 Fwar Reconn, Vol. IIB, at 60. 

31 Prcrer, COMMENTARY, 109. 

38 Supra note 30. If Switzerland were a belligerent, the ICRC would undoubtedly 
find itself refused permission to function in the territory of that country’s enemy, 
despite the century-old tradition of impartial humanitarianism which the ICRC enjoys. 
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An organization obviously cannot function if it does not have the permis- 
sion and approval of the sovereign of the territory in which it proposes to 
operate (normally, this would be the Detaining Power); it legally cannot, 
and certainly should not, function if it does not also have the permission 
and approval of the other sovereign concerned (normally, this would 
be the Power of Origin ).*° 

To summarize: 

(1.) An adequate legal basis exists in international law for the release 
and repatriation of longtime, able-bodied prisoners of war during the 
course of hostilities (Article 109(2) ). 

(2.) While the legal basis for such action contemplates a consensual 
arrangement, the 1949 Convention not only permits but encourages uni- 
lateral action which is more favorable to the prisoners of war than is 
required by the Convention itself ( Article 6(2) ). 

(3.) Bilateral release and repatriation of longtime, able-bodied prisoners 
of war during the course of hostilities, as provided in the 1949 Conven- 
tion (Article 109(2)), is actually a return to the historic procedure of 
exchange with the added limitation against the further use of the repatri- 
ated prisoners of war “on active military service” (Article 117). 

(4.) Either the International Committee of the Red Cross or “any other 
impartial humanitarian organization” may perform humanitarian activities 
for the welfare of prisoners of war provided that the appropriate Parties 
to the conflict give their consent (Article 9). 

(5.) An “impartial humanitarian organization” within the meaning of 
Article 9 of the 1949 Convention is one which is unbiased and unprejudiced, 
fair and equitable to both Parties concerned, one which neither by act 
nor by statement gives any indication that it prefers one side over the 
other; one which has the humanitarian objective of protecting and improv- 
ing the welfare of the prisoners of war and the conditions under which 
they exist in their status as captives; and one which is truly an “organiza- 
tion,” a status measured, in the final analysis, by its institutional, opera- 
tional, and functional resemblance to the ICRC. 


II 


From the foregoing general discussion of the legal aspects of the release 
and repartriation during hostilities of longtime, able-bodied prisoners of 


It could, of course, continue to perform those humanitarian functions which might be 
performed in Switzerland. 

39 This is why the reservation made to Article 10 of the 1949 Convention by the 
USSR and the other Communist countries (including, subsequently, the DRV) and 
objected to by the Western countries, appears to have a valid basis. Levie, supra 
note 17, at 385, n. 32. That article provides that if there is no Protecting Power, and, 
for some reason, a new Protecting Power cannot be designated, the Detaining Power 
may request the services of a neutral state or of a humanitarian organization such as 
the ICRC to perform the functions of the Protecting Power. The Communist reserva- 
tion properly makes the consent of the Power of Origin necessary for the designation 
of such a substitute. (For a more detailed discussion of the reservation to Article 10, 
see text at pp. 707-09.) 
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war through the intervention of humanitarian organizations, it is obvious 
that Professor Falk and I are in substantial agreement on the merit of 
such releases and repatriations from a humanitarian point of view. He 
suggests the need for “flexible” interpretation, or, alternatively, revision of 
the 1949 Convention in order to accomplish his basic purpose. This is 
unnecessary because the provisions of Article 109(2) of the 1949 Con- 
vention specifically cover exactly the contingency with which he is con- 
cerned,“ thereby making “flexible” interpretation or revision unnecessary. 

We part company completely when he attempts to enlarge the scope of 
the term “impartial humanitarian organization” so as to bring within its 
ambit a group such as the self-styled “Committee of Liaison with Families 
of Servicemen Detained in North Vietnam” * (hereinafter referred to as the 
“Committee of Liaison”) the members of which were far more concerned 
with anti-war propaganda than with the welfare of prisoners of war. The 
Committee of Liaison was anything but “impartial”; it was more strongly 
motivated by political than by humanitarian considerations; and its exist- 
ence as an “organization” within the meaning of the 1949 Convention was, 
at the very least, debatable. 

To put the matter in proper perspective, it will be helpful to summarize 
briefly the events which are the basis for the legal thesis with which 
we are dealing. The process really began in October-November 1967 “ 
when the Viet Cong released three captured American soldiers in 
Phnom Penh, Cambodia, to Thomas E. Hayden, an American identified 
by the press as being the representative of “anti-war groups” in the 
United States. Then in February 1968 the Democratic Republic of 
Vietnam (DRV) released three American pilots in Hanoi to the Rev. Daniel 
Berrigan and Howard Zinn, also identified by the press as representatives 
of “anti-war groups.”** Some months later, in July-August 1968, the 


40 “Observations” Nos. (1) and (4), Falk, at 477. 

41 See text at pp. 694-95 and note 9, supra. 

42 Mrs. Cora Weiss, co-chairman with David Dellinger of this Committee, testified 
as follows with respect to this group: 

The Committee of Liaison was established on January 15, 1970, after three women, 
including myself, of Women Strike for Peace, returned from a trip to North 
Vietnam. In our announcement of formation and purpose, we stated that the 
purposes of the committee were (1) to facilitate communication between prisoners 
and their families; and (2) to inquire on behalf of families regarding the status of 
their missing relatives, 
1971 Hearings 230. An “Information Sheet” issued by the Committee of Liaison during 
the month of its inception stated that it had been established “at the request of the 
North Vietnamese.” ‘The Information Sheet goes on to give assurances that the Com- 
mittee of Liaison “is not in any sense representing the government of North Vietnam.” 
Ibid., 532. 

48 Falk, 473-74. 

44 The significance of mentioning a time period instead of an exact date is dis- 
cussed in note 86, infra. 

45 The men released were Sgt. Edward R. Johnson, Sgt. Daniel L. Pitzer, and Sgt. 
James E. Jackson. N.Y. Times, Nov. 13, 1967, at 2, c. 6. On three subsequent oc- 
casions the Viet Cong released a total of six additional American servicemen in the 
field, allowing them to return to U.S. military control without the benefit of an escort. 
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DRY released three more American pilots in Hanoi, this time to Mrs. 
Robert Scheer, Vernon Grizzard, and Stuart Meacham, once again iden- 
tified by the press as representatives of “anti-war” groups.*? In August 
1969 the DRY released three American servicemen in Hanoi, this time to 
Rennard C. Davis and David Dellinger, who were identified as represent- 
ing the “National Mobilization Committee to End the War in Vietnam.” ** 
Finally, in September 1972, there occurred the release of three American 
pilots in Hanoi to Mrs. Cora Weiss, David Dellinger, Professor Falk et al.*° 
Thus, the DRV made the first release of three captured American service- 
men in February 1968; the second in August 1968; the third in August 
1969; and the fourth and last in October 1972. The first two of these 
releases were made to well-known anti-war individuals; the latter two 
were made to two different anti-war groups. Each was attended with 
great publicity over an extended period of time. Each involved the re- 
lease of only a token number of prisoners of war. Each involved prisoners 
of war who could only have been selected for release for reasons other 
than their physical condition or length of confinement, the grounds men- 
tioned in the 1949 Convention for releases and repatriations during the 
course of hostilities.® 

The cablegram sent by the “escort group” to the President of the United 
States from Hanoi"! (which was, perhaps not unexpectedly, immediately 
broadcast by Hanoi radio) displayed either remarkable presumption, re- 
markable ignorance, or remarkable naiveté.*? The four “guidelines” laid 


48 The men released were Maj. Norris M. Overly, USAF, captured in Sept. 1967; 
and Capt. Jon D. Black, USAF, and Lt. (j.g.) David P. Matheny, USN, both captured 
in Oct. 1967. N.Y. Times, Feb. 17, 1968, at 1, c. 8. 

47 The men released were Maj. James F. Low, USAF, captured in Dec. 1967; 
Capt. Joe V. Carpenter, USAF, captured in Feb. 1968; and Maj. Fred N. Thompson, 
USAF, captured in March 1968. N.Y. Times, Aug. 5, 1968, at 15, c. 1. 

48 The men released were Lt. Robert F. Frishman, USN, captured in Oct. 1967; 
Seaman Douglas B. Hegdahl, captured in April 1967; and Capt. Wesley L. Rumble, 
USAF, captured in April 1968. N.Y. Times, Aug. 5, 1969, at 1, c. 2. 

49 Lt, (j.g.) Markham L. Gartley, USN, had been captured in Aug. 1968; Lt. (j.g.) 
Morris A. Charles, USN, had been captured in Dec. 1971; and Maj. Edward K. Elias, 
USAF, had been captured in April 1972. David Dellinger was once again one of the 
emissaries selected by the DRV to receive the release of the three prisoners of war, 
but this time it was not in his capacity as a member of the “National Mobilization 
Committee,” but in his parallel capacity as a member of the Committee of Liaison. 
N.Y. Times, Sept. 17, 1972, at 3, c.4. 

50 Only Frishman could be said to have had a physical condition which might have 
warranted his release and repatriation on medical grounds. Gartley, who had been 
a prisoner of war for more than four years, certainly qualified as a “longtime” prisoner of 
war. Hegdahl had been a prisoner of war for 28 months, Frishman for 22 months, 
and Rumble for 16 months. All of the other men released and repatriated by the 
DRV had been prisoners of war for less than one year (actually, for periods of between 
4 and 9 months). 

51 Falk, 467, 471-72. Falk seems to have been surprised that no answer was 
received from the U.S. Government by the Committee of Liaison to this and other 
messages sent from Hanoi. Ibid., 467. It is difficult to believe that he really ex- 
pected answers. 

52 While the cablegram does state that the conditions it contained were “[i]n ac- 
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down for the benefit of the U. S. Government by the Committee of Liaison 
warrant individual comment, particularly in the light of the claim being 
advanced that the Committee of Liaison was an “impartial humanitarian 
organization.” 

The first paragraph of the cablegram demanded that the three prisoners 
of war released by the DRV to the Committee of Liaison for repatriation 
to the United States “shall proceed home with us and representatives of 
their families in civilian aircraft.” The DRV could have made a case for 
insisting upon the use of civilian aircraft up to the territorial limits of 
the United States; but that it would omit such a major requirement from 
its public statement, and then privately so advise the members of the 
escort groups seems, to say the least, rather odd.. On the other hand, if 
the use of civil aircrft and the designation of authorized fellow passengers 
was a condition asserted on the initiative of the escort group, the group 
demonstrated that it, and the Committee of Liaison which it represented, 
were anything but “impartial.” Moreover, despite the obvious mental 
reservations displayed by members of the escort group,*‘ it is a universal 
rule of military law that upon his departure from the territory and control 
of the enemy (whether by release, escape, or any other method), a prisoner 
of war has the duty to report at once to the first available authorities of his 
country. Members of anti-war groups frequently display a singular inability 
to recognize that the relationship between a member of the military service 
and the military authorities has evolved over the centuries as a result of 
the dictates of necessity and differs considerably from the relationship 
between a civilian and the civilian authorities. 

The second paragraph of the cablegram called for the granting of a 
30-day “furlough” to the three prisoners of war being released and re- 
patriated.5> How such a completely internal, administrative matter could 
possibly have been deemed to be within the purview of either the DRV 
or of an “impartial humaniatrian organization” is exceedingly difficult to 
perceive.5* It was just about as much the business of either the DRY or 
the Committee of Liaison as it would have been to lay down a condition 
that the men were to receive automatic promotions or to be entitled to 


cordance with the expressed expectations of the North Vietnamese Government,” 
Falk indicates clearly that its contents were developed by the “escort group” as an 
outgrowth of internal discussions which took place in Hanoi with respect to the group’s 
“responsibilities” (ibid., 466-67) and that the releases by the DRV were, in fact, 
unconditional. Ibid., 471. 

53 It is, of course, possible that the desire of the Committee of Liaison to retain 
“custody” of the three men and to travel by civilian, rather than military, aircraft, 
could have been motivated by the publicity anticipated from a press conference and 
reception planned for their arrival at Kennedy Airport. Ibid., 468, 

54 Ibid., 471. 

55 The use of the term “furlough” shows a practical ignorance of contemporary 
military vocabulary. Jt was never applicable to officers and disappeared from the 
military lexicon shortly after World War II. Only a certain antiquarian interest would 
have prompted the three officers to request a “furlough.” 

56 Was the granting of 30-day “furloughs” one of the “expressed expectations of the 
North Vietnamese Government”? See note, 52, supra. 
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additional pay for the period during which they had been prisoners 
of war. The members of the escort group seem to have labored under 
the impression that their first contact (except for Dellinger) with the 
problem of returned prisoners of war offered a subtle occasion to educate 
the military services about the process of repatriation. They were ap- 
parently unmindful of the fact that thousands of prisoners of war had 
been repatriated by the armed forces after World War II and the Korean 
War." 

The third paragraph of the cablegram demanded a “complete medical 
checkup at the hospital of their choice, civilian or military.” Once again 
the Committee of Liaison pronounced itself on an internal, administrative 
matter in an area in which the military services have had far more ex- 
perience than the members of the escort group. The members of the Com- 
mittee again demonstrated an unwillingness to accept the fact that the 
three prisoners of war continued to be members of the military service, 
subject to military control and discipline, and were not just civilian members 
of the general public and “protegés” of the Committee of Liaison. More- 
over, despite the demand for a medical checkup in a hospital made in the 
cablegram, the escort group later apparently realized that this would com- 
pletely remove their “protegés” from their control and, as they approached 
the United States, their medical judgment changed. “[I]t was clear to 
the escort group ... that there was no immediate need for medical sur- 
veillance.” " However, once they were back in the United States they 
had to concede that “the pilots preferred, or at least were unwilling to 
contest, the Government’s insistence on a medical checkup under military 
auspices,” 5° 

The fourth paragraph of the cablegram prescribed that the three men 
being repatriated “shall do nothing further to promote the American war 
effort in Indochina.” As we have seen, Article 117 of the 1949 Convention 
contains an ambiguous prohibition against a repatriated prisoner of war's 


57 For example, after Korea some 4,400 prisoners of war were released and repatriated. 
Each was put through a processing which had been well organized beforehand and 
which included preliminary hospitalization and medical examination in Japan, return 
to the United States when medically approved, further hospitalization either in Hawaii 
or in the military hospital nearest to his home, complete medical examination and 
treatment, and extended leave as soon as medical clearance was granted. 

58 Falk, 471-72, Elsewhere reference is made to “reported abuses in relation to 
prior treatment” and the suggestion is advanced that there should be “a preliminary 
medical examination, perhaps under neutral auspices” (ibid., 472, emphasis added). 
Incredible as it may seem, these two quotations refer to the treatment of repatriated 
prisoners of war in military hospitals in the United States! 

59 Ibid., 472. Here and elsewhere throughout the article statements appear implying 
that anything done for the benefit of repatriated prisoners of war in the United States 
occurred solely because of public pressure by the escort group and in spite of strong 
governmental (or military service) predilections to the contrary. This, of course, dis- 
regards the fact that everything done for these men, as well as those who preceded 
and followed them, evolved from a refinement of the procedures for repatriated prisoners 
of war applied after World War II and Korea. 
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being “employed on active military service.”® Like the United States, 
the ICRC interprets this to prohibit taking part “in armed operations 
against the former Detaining Power or its allies.” ® Certainly, any reason- 
able interpretation of Article 117 is far from the broad ban which the “im- 
partial,” anti-war Committee of Liaison sought to impose. 

The fact that the Committee of Liaison opposed U. S. participation in 
the hostilities in Vietnam is apparently considered one of the more decisive 
arguments in establishing both its “impartiality” and its “humanitarianism.” ° 
Conversely, it is at least implied that support of U. S. participation in the 
hostilities in Vietnam establishes a Jack of “impartiality” and “humanitarian- 
ism.” Thus, the “National League of Families of American Prisoners and 
Missing in Southeast Asia,” an organization all of whose members were 
relatives of servicemen either known to be prisoners of war or missing 
in action and whose goal was “to achieve better treatment for Americans 
held captive and to learn the status of those missing in acion,” “4 is dis- 
missed as being one of the “groups that also proclaim their humanitarian 
purposes, despite their commitment to Mr. Nixons war policies.” * While 
there is merit to the conclusion that the “National League” did not qual- 
ify as an “impartial humanitarian organization” within the meaning of 
Article 9 of the 1949 Convention, this is not because of its failure to op- 
pose U.S. participation in the Vietnamese conflict, but because, as in the 
case of the Committee of Liaison, there is no basis for concluding that 
it was the type of organization envisaged by the draftsmen of the 1949 
Convention. 

The failure of the U.S. Government to oppose Dellinger’s application 
for leave to travel with the escort group when he was free on bail pending 
an appeal is construed as evidence of an implied consent by the United 
States to the activities of the Committee of Liaison.%* The fact that the 
U.S. Government did not “interfere with its activities,” ®© or “make an 
objection” to the Committee, and that “the North Vietnamese initiative 
was not repudiated,” ° are also cited as evidence that the United States 
agreed to and concurred in the activities of the Committee of Liaison and 
that “it was a consensual process.”7° In other words, it is contended that 
the failure of the U.S. Government to interfere with and to prevent the 
repatriation in 1972, just as it had taken no action to interfere with or 
prevent the earlier repatriations, constituted a legal acceptance of the 


80 Supra note 12. 81 Picrer, COMMENTARY, 539, 

62 If one of these men had resigned from the military service and had then gone 
on a speaking tour in support of U.S. participation in the hostilities in Vietnam, he 
clearly would not have violated Article 117 of the 1949 Convention; but he would have 
violated the broader prohibition of the fourth “guideline.” 

48 Falk, 473-74. 84 1971 Hearings 25. 

85 Falk, 474 and n. 13. (In the cited note, the activities of the “National League of 
Families” are equated to the activities of H. Ross Perot.) 

96 bid., 474. 87 Ibid. 

38 Ibid., 475. 9 Ibid., 477. 

T0 Ibid, 
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Committee of Liaison as an “impartial humanitarian organization.” That 
contention does not even appear to warrant discussion. 

The argument advanced with respect to the proper interpretation of 
Articles 9 and 10 of the 1949 Convention is also without validity. Despite 
the fact that Article 9 is so specific in requiring the consent of both Parties 
to an armed conflict before the ICRC or an impartial humanitarian or- 
ganization may undertake activities for the protection or relief of prisoners 
of war,”? the argument is made that the language of both Articles 9 and 
10 is “ambiguous with regard to whether the belligerent [belligerents?] 
must agree to the designation of a humanitarian organization”; and the 
conclusion is reached that it is “most reasonable” to interpret Article 10(2) 
“as giving the Detaining Power, North Vietnam, the capacity to deal with 
an organization like the Committee of Liaison.” 74 

The DRV is at least a de facto state and its “capacity to deal” with the 
Committee of Liaison, or any other group, cannot be doubted; but to use 
this circumstance to establish that the Committee of Liaison is, therefore, 
an “impartial humanitarian organization” which may be unilaterally desig- 
nated by the DRV as a substitute for the Protecting Power is quite another 
matter. The attempt to attain this result is, in effect, based upon the 
following reasoning: Article 10(2) of the 1949 Convention provides that 
if there is no Protecting Power and if no organization offering all guar- 
antees of impartiality and efficacy to perform the duties of the Protecting 
Power has been designated to perform those duties under Article 10(1), 
“the Detaining Power shall request a neutral State, or such an organiza- 
tion, to undertake the functions” of the Protecting Power. In acceding to 
the 1949 Convention, the DRV made a reservation to Article 10 stating 
that it would not “recognize as legal” such a request by the Detaining 
Power “unless the request has been approved by the State upon which 
the prisoners of war depend.”* A substantially similar reservation to 
Article 10 had been made by the USSR and the Soviet bloc countries 
upon signing the Convention in 1949 and in their subsequent ratifica- 
tions.” The reason given by the USSR for the reservation was the belief 
that “the Government of the country to which the protected persons be- 
long [cannot be prevented] from taking part in the choice of the substitute 
for the Protecting Power.” *? In recommending that the Senate give its 
advice and consent to the ratification of the 1949 Convention by the 
United States, the Department of State advised the Senate of its opposi- 
tion to the USSR and similar reservations."* This opposition, according 
to Falk, 

n Ibid. 72 See text supra at pp. 700-01. 

78 Falk, 474. 74 Ibid. 

78274 UNTS 339. 

76 See note 39 supra. The USSR reservation provides for “the consent of the Govern- 
ment of the country of which the prisoners of war are nationals.” 191 UNTS 367. 
Either wording refers, of course, to the Power of Origin. 

21T Far Recorp, Vol. JIB, at 347. 

78 Geneva Conventions for the Protection of War Victims, Hearing before the Sencte 


Comm. on Foreign Relations, 84th Cong., Ist Sess, on Executives D, E, F, and G, 
82d Cong., Ist Sess., at 62 (1955). 
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seems to confirm the United States view that the Detaining Power 
had the capacity, even the duty, to designate an impartial humani- 
tarian organization and that such designation would be determinative 
at least in the absence of objection from the country whose men are 
detained that the organization is not “impartial” or not “humani- 
tarian.”7® 


Thus, based upon the DRV reservation to Article 10 of the 1949 Conven- 
tion and the earlier stated objection of the Department of State to the 
DRV-type reservation to that article, the conclusion is reached that a De- 
taining Power may unilaterally designate an “impartial humanitarian or- 
ganization” to perform functions with respect to prisoners of war. 

In the first place, it must be borne in mind that Article 10 deals, not 
with the activities of the “impartial humanitarian organization” referred 
to in Article 9, but with the activities of Protecting Powers and of “sub- 
stitutes” for Protecting Powers. It seems incredible that the contention 
would be made that the Committee of Liaison, a small group of completely 
inexperienced individuals, whose only common thread was opposition to 
U.S. participation in the hostilities in Vietnam, could possibly qualify as 
an organization “offering guarantees of impartiality and efficacy to perform 
the duties of the Protecting Power,’—which are the requirements set 
forth in Article 10(1) for an organization that may be designated under 
Article 10(2). 

In the second place, the DRV, like the USSR and the Soviet bloc coun- 
tries at the 1949 Diplomatic Conference, made its reservation to Article 
10 because it considered that the article improperly reduced the right 
of the Power of Origin to participate in the selection of a substitute for 
the Protecting Power. Inasmuch as the DRV became a Party to the 
1949 Convention only on the condition that no neutral state or humani- 
tarian organization could be designated by a Detaining Power to act as 
a substitute for the Protecting Power without the consent of the Power 
of Origin, it is certainly inverse reasoning to claim that this established 
the right of the DRV, acting as a Detaining Power, unilaterally so to 
designate the Committee of Liaison,® without the consent of the United 
States, the Power of Origin. 

In the third place, instead of referring to the suggestion made in a 
letter written by Secretary Dulles to the Senate Foreign Relations Com- 
mittee concerning the attitude which the United States should take with 
respect to the Soviet bloc reservations,®* it would have been more appro- 
priate to refer to the position actually and officially taken by the United 
States in connection with ratification of the 1949 Convention: 


Rejecting the reservations which States have made with respect to the 
Geneva Convention relative to the treatment of prisoners of war, the 
United States accepts treaty relations with all parties to that Conven- 
tion, except as to the changes proposed by such reservations.®? 


In other words, while the United States has treaty relations with any state 


79 Falk, 475. 80 Ibid. 
81 Ibid, n. 17. 82 6 UST 3316, 3514; 213 UNTS 383. 
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which has ratified or acceded to the 1949 Convention with a reservation 
to Article 10, those treaty relations are subject to the changes made by 
the reservation, which means that neither the United States nor the reserv- 
ing state, when acting as a Detaining Power, may designate a neutral 
Power or a humanitarian organization as a substitute for the Protecting 
Power without the approval of the Power of Origin. 

One basic question remains. Why did they do it? Why did the North 
Vietnamese unilaterally release these randomly-selected, token-size groups 
of prisoners of war for repatriation? Were the North Vietnamese more 
humanitarian-minded than the belligerents of World War IP Of World 
War II? Of Korea? Were they inspired to do what they did because of 
empathy for the men released and repatriated? All of these questions 
carry their own negative responses.** 

The Vietnam War was unlike past conflicts. Previous wars had not 
seen the establishment and proliferation of anti-war groups which func- 
tioned openly, seeking publicity that was not always easy for them to 
obtain. The release of token numbers of prisoners of war to these groups 
for repatriation at rather lengthy intervals served, on each occasion, as a 
major propaganda device, one which for a number of days gave the North 
Vietnamese and the particular anti-war group large-scale newspaper, tele- 
vision, and radio coverage.*® Had the releases been purely humanitarian 
in nature, the prisoners of war selected for release would have been those 
who were the most seriously wounded or sick, or those who had been the 
longest in prisoner-of-war status; but neither of these valid criteria was 
used in the selection process.** 


88 PrLLOUD, RESERVATIONS TO THE 1949 Geneva Conventions 5 (1958). 

84 A number of questions, basically along this same line, appear in the Falk article, 
at 477 and 478, They are not answered except by the statement that “North Vietnamese 
motivations are of no account.” Ibid., 478. 

85 When the Viet Cong made the first prisoner-of-war release, in Nov. 1967, Nguyen 
Van Hieu, the VC representative in Phnom Penh, Cambodia, where it took place, 
was quoted as follows: 

Mr. Hieu said that the soldiers were being released in cooperation with American 

opponents of the United States involvement in the Vietnam war in the expectation 

that they would be able to contribute usefully to the United States peace movement. 
N.Y. Times, Nov. 13, 1967, at 2, c. 6. This revealing statement was not repeated on 
the occasion of the subsequent releases. 

86 Some evidence of this can found in the fact that with each release of prisoners of 
war there would be a great fanfare when the announcement of the proposed release 
was made, or when the ecort group set off for Hanoi, or when it arrived in Hanoi—and 
then there would be an unexplained delay of a number of days while the publicity, of 
course, continued. For example, in the second 1968 release the delay was “pretty 
close to three weeks” (1971 Hearings 222) and in the 1972 release of which Falk 
gives us a blow-by-blow description the unexplained delay was from Sept. 17 to 24 
(Falk, 466). While it is true that a Gallup poll conducted in Feb. 1970 revealed 
that a majority of Americans did not believe the glowing statements made by the 
members of the escort groups upon their return to the United States, a surprising 
number of Americans apparently did believe them—and even if the number had been 
much smaller, the propaganda value to the DRV far outweighed the cost, which was 
negligible. 

87 Actually, it is probable that no criteria were used. See note 50 supra. In the 
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The significance for the future of what transpired in the concluding 
months of American participation in the war in Vietnam is not great. In 
an all-out armed conflict, one which is a “war” both under international 
Jaw and in an American constitutional sense, private repatriations by 
civilians will probably not be practical, because the members of the anti- 
war group in any belligerent country participating in such an event would 
undoubtedly find themselves spending at least the balance of the period 
of hostilities in close confinement after having been tried and convicted 
of treason or of communicating with the enemy. Second, as a practical 
matter, with the limitations which would exist on wartime travel, par- 
ticularly across international borders, it would probably be all but im- 
possible for an “escort group” to accomplish its function. Third, and most 
important, with the close censorship of the news media which is main- 
tained during wartime, there would be little or no propaganda value in 
releasing token-sized groups of prisoners of war for repatriation as the 
Power of Origin could completely control the amount of publicity, if any, 
which the event would be allowed within its territory, the place where 
the impact of the propaganda is actually desired. Without the publicity 
which releases and repatriations are designed to generate, the motive 
for such action by a belligerent withers on the vine. 

In conclusion, while there are both legal and humanitarian bases for 
the release and repatriation, or internment in neutral countries, during the 
course of hostilities of longtime, able-bodied prisoners of war, this highly 
laudable purpose can best be accomplished through resort to the estab- 
lished and recognized facilities of the Protecting Power and the Interna- 
tional Committee of the Red Cross, rather than through the use of partisan, 
ad hoc groups which have extremely limited public acceptance and 
recognition. 


July~Aug. 1968 release the three pilots released had been prisoners of war for only 

four to seven months. Note 47 supra. Concerning the selection of these three in- 

dividuals, one witness before the House Subcommittee testified: 
When Thompson, Low and Carpenter were brought together at the time of 
their release, they tried to figure out why they had been selected. They deter- 
mined, as many others have since determined, that the obvious conclusion was that 
none of them had been held very long, all were in apparent goon health, they 
were not debilitated or injured, nor had they been subjected to extremes of 
brutality. And, too, each had been penned up separately, in a solitary cell, barred 
from learning all they might otherwise have learned about the general condition 
of the prison camps or the general condition or treatment of other prisoners. 


As Major Thompson says, “We were safe bets to release, People would see us 
and say, ‘Maybe they do take good care of their prisoners’.” 
1971 Hearings 387. 


SOME INTERNATIONAL LAW PROBLEMS POSED BY THE NATIONAL- 
IZATION OF THE COPPER INpUsTRY BY CHILE 


By Francisco Orrego Vicuña ° 


The complex process surrounding the nationalization of the copper in- 
dustry in Chile has raised numerous important questions and engendered 
conflicting claims about principles and standards required by international 
law in property takings affecting the interests and rights of aliens. The 
purpose of this article is to examine, in an objective fashion, some of 
these questions and claims with particular reference to well-established 
precedents and contemporary doctrines in this problematic area of inter- 
national law. Such an attempt at objectivity is not easy since the 
Chilean nationalization involves necessarily disparate notions about the 
right to property and its protection under municipal and international law. 

The requirements of international law concerning property takings were 
taken into account only to a minor extent during the process of constitu- 
tional amendment? which resulted in the nationalization of the copper 
industry. However, during the parliamentary debates, it was constantly 
underlined that UN General Assembly Resolution 1803 (XVII) of December 
14, 1962? provided a fundamental and legitimate basis for the nationaliza- 
tion under international law. Although it is not appropriate to reexamine 


° Professor of International Law at the University of Chile, Santiago. 

1 The Presidential motion of Dec. 21, 1970 which proposed the constitutional] amend- 
ment concerning natural resources and their nationalization, states that this measure is 
“a right recognized by the Charter of the United Nations” and “even by the Supreme 
Court of the United States.” CHILEAN SENATE Buty. No. 25.073: ANNEX TO THE 
REPORT OF THE COMMITTEE ON CONSTITUTIONAL AFFAIRS OF THE SENATE, Jan. 17, 
1971, at 15 (hereinafter cited as Senate BuLL.). The proposed constitutional amend- 
ment is reproduced in 10 ILM 430-35 (1971). According to what was later stated 
by the representatives of the Executive in the Senate Committee, the references in the 
Presidential motion were to General Assembly Resolution 1803 (XVII). 17 UN Gaor 
Supp. 17, at 42, UN Doc. A/5217 (1962), and to the Sabbatino case. Senate BULL. 
at 34, 93. Resolution 1803(XVII) was mentioned in almost every session of the Com- 
mittee and of the Senate, and was reproduced in full in the official records in two 
occasions. Although professors and experts in mining and constitutional law were 
consulted regularly by the Senate Committee, this was not the case with international 
lawyers. The point of view of international law was introduced by university pro- 
fessors in articles published by the newspaper El Mercurio, on Feb, 5 & 18 and 
April 20, 1971. 

2 In addition to the references to the resolution made during the discussion of the 
constitutional amendment in Congress, it has been invoked in many other instruments 
and declarations. See, for example, transitory Article 17 of the Constitution, which 
refers to the “exercise of the sovereign and inalienable right of the State freely to 
dispose of its natural wealth and resources.” 10 ILM 1068 (1971); and Decree 
No. 92 of Sept. 28, 1971 on deduction of excess profits. 10 ILM 1238 (1971). See 
also Address by the Undersecretary of Foreign Affairs of Chile in the Second regular 
meeting of the General Assembly of the Organization of American States in OAS Docs. 
AG, C-136/72. (1972). 
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the history of the drafting of that resolution, it is certainly important 
to clarify the basic concept which inspired the resolution, particularly 
since Chile was one of its most active promoters at the United Nations. 
Since the passage of General Assembly Resolution 1314( XIII) of Decem- 
ber 12, 1958, it has become clear that in takings of property affecting the 
rights of aliens “due regard should be paid to the rights and duties of 
States under international law.” This notion also was incorporated in the 
UN Covenant on Economic, Social and Cultural Rights and, importantly, 
in Resolution 1803. It can be stated, therefore, that the principles, obliga- 
tions, and rights articulated in Resolution 1803 are incorporated in and 
governed by other relevant principles of international Jaw. Properly 
viewed, the resolution is consistent with and, indeed, declaratory of 
generally recognized principles of international law.* This is the only 
realistic manner to interpret the full extent and meaning of the resolution. 
It should be noted that Chile traditionally has recognized the applicability 
of international law to situations affecting the rights of aliens.6 As the 
delegate of Chile stated, Resolution 1803 “proposed no modification of ex- 
isting principles of law and, in fact, called in two places for the ob- 
servance of these principles.” The essentially identical nature of the 
principles enunciated in this resolution and of those well established in 
international law is particularly significant in that, during the drafting of 
the resolution, the International Law Commission and legal scholars were 
debating major policy questions concerning the law of state responsibility.” 


I. 


Tue RIGHT TO NATIONALIZE AND THE INTERNATIONAL PROTECTION OF 
Acoumep RIGHTS oF ALIENS 


The right of a state to nationalize the property of aliens is no longer 
questioned seriously. The governments of both Chile and the United 


3 Resolution 1803(XVII) originated in the recommendations of the Commission on 
Permanent Sovereignty over Natural Resources, created by Resolution 1314( XIII) of 
Dec. 12, 1958. These recommendations were introduced in the Draft Resolution sub- 
mitted by the Delegation of Chile, see Gess, Permanent Sovereignty Over Natural 
Resources, 13 Int. AnD Comp. L. Q. 398 (1964). See also, Schweitzer, Debate en el 
Senado Sobre Soberania y Recursos Naturales, El Mercurio, Jan. 26, 1971, at 3. See 
also, Schwebel, Story of the U.N.’s Declaration on Permanent Sovereignty over Natural 
Resources, 49 A.B.A.J. 463 (1963). 

4 See in general O.Y. AsaMoau, THE LEGAL SIGNIFICANCE OF THE DECLARATIONS OF 
THE GENERAL ASSEMBLY OF THE Unrrep Nations (1966). (Hereinafter cited 
ÅSAMOAH). 

5 See address by the Undersecretary of Foreign Affairs, supra note 2. See also state- 
ment by the Chilean Minister of Foreign Affairs before the Chamber of Deputies on 
Aug. 2, 1972 in La Nación, Aug. 6, 1972. 

6e UN Doc. A/C.2/SR.842 at 12; also UN Doc. A/C.2/SR. 834 at 19. 

t Garcia-Amador, Revised Draft on International Responsibility of the State for 
Injuries Caused in its Territory to the Person or Property of Aliens, 2 Y.B. Inr. L. 
CoMM., 46 (1961); Sohn and Baxter, Draft Convention on the International Respon- 
sibility of States for Injuries to Aliens, 55 AJIL 548 (1961). 
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States have admitted and recognized this right? However, international 
law, as expressed in Resolution 1803 and in the decisions of international 
tribunals, has placed certain limitations upon the exercise of the state’s 
expropriatory powers when the interests and rights of aliens are affected.° 
It is appropriate, therefore, to examine the extent to which international 
law requires a state to respect the acquired rights of aliens and to guarantee 
their protection. 

International courts have long recognized the obligation of a state, as a 
general rule of international law, to respect rights acquired by aliens. 
Resolution 1803 rests in part on this proposition, as evidenced by the 
history of its drafting *4 and the opinion of authoritative sources? How- 
ever, this principle is neither absolute nor immutable, since the social func- 
tion of property, as expressed in Resolution 1803, is recognized in inter- 
national law. The resolution states unequivocally that, in property takings, 
public utility, security, or national interest override purely individual or 
private interests, both domestic and foreign. Those who criticize this 
principle ** maintain an antiquated view of international law and its 
need for evolution, based on changed global circumstances. 

Because this principle is not absolute, a state may undertake measures 
to affect the acquired rights of aliens so long as the measures are not 
inconsistent with the requirements of international law or otherwise adopted 


8 Statement by Mr. Charles A. Meyer before the Subcomm. on Inter-American Affairs 
of the House Comm. on Foreign Affairs in 60 Derr. STATE Burn. 498 (1971). See 
also, Meyer, Reply of the Delegation of the United States to the Statements of the 
Delegates of Ecuador and Chile in O.A.S. G.A. Doc, AG/C-143/72 (1972). 

® For an examination of the decisions of international courts and tribunals on this 
point, see F, V. Garcia-AmMapor, PRINCIPIOS DE DERECHO INTERNACIONAL QUE RIGEN 
LA RESPONSABILIDAD 308-10 (1963). 

10 Doctrines and decisions in García-Amador, (Fourth) Report on International 
Responsibility, 2 Y.B. Inr. L. Comm. 4 (1959). (Hereinafter cited as Fourth Report.) 
See also Aramco Arbitration in 8 WHIrTEMAN, Dicesr or Int. Law 912 (1967). 

11 Some newly-independent countries proposed that only those rights acquired after 
independence should be respected, not those acquired under colonial rule UN Doc. 
A/C.2/SR.846 at 7; A/C.2/SR.851 at 6-7. Preambular para. 5 was introduced to 
deal with this matter. It follows therefore that rights acquired in an independent 
state are clearly protected by the resolution. The Delegation of Chile agreed from a 
legal point of view with the position of The Netherlands, which favored the pro- 
tection of rights acquired under any circumstance, but suggested detailed provisions 
should not be included. UN Doc. A/AC. 97/SR.28 at 5. Although President Allende 
has stated that “the American exploitation of copper is a real colonial enclave in the 
Chilean economy,” that is hardly the situation. SENATE BULL., supra, note 1, at 6. 

12 ASAMOAH, supra note 4, at 89; Gess, supra note 3, at 443; Garcfa-Amaror, supra 
note 9, at 201; Schwebel, supra note 3, at 468. 

18 This position had been taken by international decisions as early as 1930. Fourth 
Report, supra note 10, at 5. 

14 For an examination of this criticism, see Fourth Report, id., at 5-7, citing par- 
ticularly S. FRIEDMAN, EXPROPRIATION IN INTERNATIONAL Law 126 (1953) and 
Kaeckenbeeck, La Protection Internationale des Droit Acquis, 59 Rec. prs Couns 
DE L’ACADEMIE DE DROIT INTERNATIONAL 361 (1937). 
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in violation of a treaty. With regard to the copper nationalization, no such 
treaty existed between Chile and the United States.2® 

The debate on the constitutional amendment in the Chilean Senate dealt 
in considerable detail with problems concerning rights acquired by the 
copper companies under the agreements reached with President Frei’s 
administration.*° Although most of the arguments referred to aspects of 
municipal law, relevant international law principles were mentioned also. 
In particular, strong objections were raised against one of the proposed 
amendments which provided that private persons whose rights would be 
affected could “not claim any benefits, franchises, exemptions or guarantees 
that emanate from any agreements, conventions, privileges, accords, or 
contracts entered into with the state or its authorities, even should these 
have been granted pursuant and subject to legislation prior to the present 
measures being adopted, or if they have been approved by the said laws.” + 
It was indicated that such a provision not only would violate acquired 
rights but also would demonstrate the state’s irresponsibility and have ad- 
verse repercussions throughout the international community. It was also 
indicated that this provision would be inconsistent with the meaning of, 
and good faith required implicitly by, Resolution 1803.8 At one point, 
the representative of the Executive justified the proposal on the ground 
that it only referred to those cases in which the rights of private persons 
had not been acquired lawfully.” 

This debate is significant in that it reveals that members of the Legislature 
were aware of the eventual responsibility which the state might incur 
should measure adopted affecting acquired rights fail to meet the require- 
ments of international law. The possible application of international sanc- 
tions and the embarassing situation which could develop were also men- 
tioned as well as the view that, in any case, such a measure would violate 
the international moral order.”° 


I. 
Tue MOTIVES AND PURPOSES OF THE NATIONALIZATION 


Given the right of the state to affect acquired rights, the question arises 
to what extent the nationalization of the copper industry conformed to the 
requirements of international law. In the first place, the nationalization 


16 Although both Chile and the United States signed the Economic Agreement of 
Bogotá in 1948, which imposes strict conditions concerning the property of aliens, 
neither country ratified it. The different approach of the Latin American countries 
and of the United States to this problem became quite evident during the discussion 
of the agreement. 8 WurremMan, Dicesr or Inti. Law 1091-92 (1967). 

16 Texts of the agreements and other materials in: 6 ILM 424-53, 454-65, 1146-61] 
(1967), 8 ILM 1073-78 (1969) and 9 ILM 921-74 (1970). 

1710 ILM 432 (1971). 

18 SENATE BULL., supra note 1, at 110-12, 123-24, 132, 141. 

19 Id., at 124. Is it possible from this statement to understand that when the right 
has been lawfully acquired it must be respected? 

20 Id., at 112. 
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was based on an open and legitimate determination of public necessity 
as required by Resolution 1803. Moreover, it was duly authorized through 
the normal constitutional amendatory process and enjoyed the support of 
both the Executive and Legislative branches. Consequently, the propriety 
and validity of the nationalization itself cannot be challenged under ap- 
plicable principles of international law. However, when alien’s rights 
are involved, international law places certain restraints on the exercise of 
a state’s power. A basic tenet is, of course, that the taking of property 
not be arbitrary or discriminatory. Although not easily defined in terms 
of legal categories, the concept of arbitrariness involves a profound mora] 
judgment about what is just and unjust—a concern which is manifested 
in the law relating to the international protection of human rights.** This 
moral dimension of the concept of arbitrariness is deeply rooted in the 
notion of unjust enrichment, a general principle of law recognized by 
civilized nations," which prohibits the community from benefitting unduly 
at the expense of the individual °° and which has been suggested as the 
fundamental basis underlying the obligation to compensate.** Further- 
more, closely linked to arbitrariness is the concept of abuse of rights,” 
which is concerned with preventing a state from exercising its powers so 
as to evade international obligations which have not been defined precisely, 
or from otherwise acting in a manner contrary to the ultimate meaning 
and intentions of the international legal order. International law has 
developed specific standards to judge whether or not the actions of states 
are arbitrary; standards which principally relate to the motives and purpose 
of property takings, denials of justice, discrimination, and, above all, ques- 
tions of compensation. 


Il. 
Tue Pomrr or View or DENIAL OF Justice 


Another critical issue in nationalization situations is whether the munic- 
ipal legal remedies available to foreigners affected by property takings are 
adequate under both domestic and international standards. In attempting 
to minimize abusive and arbitrary practices, international law requires a 
state to provide foreign claimants effective judicial or administrative 
machinery for the settlement of disputes resulting from property takings. 
If there is unjustified delay in the administration of justice, grave pro- 
cedural irregularities, manifestly unjust decisions, or failure to execute 
judgments in cases involving foreigners, the state can be made answerable 


21 Universal Declaration of Human Rights, adopted by the General Assembly on 
Dec. 10, 1948, UN Doc. A/810, Art. 17.2 (1948). 

22 W, FRIEDMANN, Tae CHANGING STRUCTURE oF INTERNATIONAL Law 196 (1964). 

23 Fourth Report, supra note 10, at 5. 

24 Id., also citing CHENG, GENERAL PRINCIPLES OF Law as APPLIED BY INTERNATIONAL 
Courts AND TRIBUNALS 48 (1953). See also, Friedmann, Social Conflict and the Pro- 
tection of Foreign Investment, Proc. Am. Soc. Inr., L. 131-32 (1963). 

°6 Fourth Report, supra note 10, at 15. 
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for these denials of justice.2* Another related consideration is the com- 
position of and access to judicial or administrative bodies having jurisdic- 
tion in such disputes. 

In this regard, the impartiality and independence of the Special Copper 
Tribunal, established to hear claims arising under the copper national- 
ization, have been challenged in view of its composition. The original 
proposal of the Executive branch was conceived in such a manner that its 
particular point of view would be shared by a majority of the members of 
the Tribunal Under this proposal, the Tribunal would be comprised of 
three government officials and two justices, one from the Supreme Court 
of Chile and the other from the Constitutional Tribunal, the latter to be 
appointed by the President of the Republic.27 This proposal was later 
modified in Congress and the Tribunal, as constituted, comprised two 
government officials and three justices, one from each of the bodies 
previously mentioned and the other from the Court of Appeals of Santiago; 
in addition, the justices were appointed by their respective organs.?* This 
modification did not change the majority in the Copper Tribunal, since the 
Constitutional Tribunal, which had a majority of members supporting the 
Executive, itself chose its representative to the Copper Tribunal. Irrespec- 
tive of the procedure for its selection, the Copper Tribunal, as constituted, 
could not be considered contrary to the requirements of international law. 
Moreover, those arguments suggesting that the exclusion of the Chilean 
judiciary from reviewing any disputes arising under the nationalization °° 
constitutes a wrongful act under international law should be dismissed 
accordingly. 

As Garcia-Amador states: 


It is even possible to think that the State has a right, where special 
circumstances require and justify such a course, to depart from the 
usual method and procedures, provided that in so doing it does not 
unjustifiably discriminate against aliens or commit any other act or 
omission contrary to international Jaw.*° 


26 Garcia~-Amador, (Second) Report on International Responsibility, 2 Y.B. Int. L. 
Comm, 110-12 (1957). 

27 Proposed constitutional amendment, supra note 1, at 435. 

28 Transitory Art. 17(c) of the Constitution, as amended, 10 ILM 1069 (1971). 

29 The exclusion of the Chilean judiciary from reviewing any matter arising from the 
copper nationalization was officially proposed by the Exccutive on the ground that 
the Court would apply “a criterion that belittles the matter reducing the whole subject 
to a mere relationship between private parties governed by private law.” Stern, The 
Judicial and Administrative Procedures Involved in The Chilean Copper Expropriations, 
Proc. Am. Soc. Inr. L. 205-13 (1972); SENATE Buty. at 38. For the purposes of the 
aprarian reform in Chile, which represents another major area where expropriation 
has been implemented under the authority of law, specialized courts were also estab- 
lished to resolve all legal disputes. On these procedures, see Goldman and Paxman, 
Real Property Valuations in Argentina, Chile, and Mexico in 2 THE VALUATION OF 
NaTIONALIZED PROPERTY IN InrernationaL Law 142-44 (R. Latuica ed. 1973). 
(Hereinafter cited as VALUATION). 

30 Fourth Report, supra note 10, at 16, as reformulated in Gancfa-AMapor, supra 
note 9, at 222, 
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However, the most serious issue arising out of the nationalization con- 
cerns the decision of the Copper Tribunal in which it declared inadmissible 
the appeals filed by the American copper companies against the decree of 
the President ordering deductions for excess profits.” The Executive took 
the position that the Tribunal lacked jurisdiction to review these deduc- 
tions since they constituted governmental acts falling within the cxclusive 
powers of the President and were discretionary with him. The American 
companies naturally took the opposite view and argued that should the 
Tribunal declare the appeal inadmissible, the determination of the other 
matters before the Tribunal would have no purpose whatsoever due to 
the impact of the excess profits on the amount of the compensation.*? The 
decision of the Tribunal was that the President’s Decree was a political 
act or an act of government, not subject to review. 

In a dissenting opinion, the President of the Supreme Court, Enrique 
Urrutia Manzano, favored the admissibility of the copper companies’ ap- 
peals. He argued that the constitutional amendment conferred jurisdiction 
on the Tribunal to review “the determination of the indemnification as well 
as the deductions for excessive profits” ** and that such review was the 
only way the copper companies could exhaust national jurisdiction as 
required by Resolution 1803. In this regard, he stated that “it would have 
been illusory to set up this Tribunal, merely to take cognizance of claims 
against the compensation fixed, if at the same time the affected parties 
were denied the right to appeal against the decision on excessive profits 
before the Tribunal . . .”°* The effect of the majority’s decision, he 
added “would mean denying those companies any possibility of obtaining 
a jurisdictional review of perhaps the most important, transcendental 
aspect” °° ¿.e., determination of excess profits and deductions. 

The decision of the majority of the Tribunal was to a great extent based 
on the theory that the determination of excess profits was a question separate 
and distinct from the problem of compensation.** In accordance with para- 
graph 4 of Resolution 1803 (XVII) which provides that, “where the ques- 
tion of compensation” gives rise to a controversy, the national jurisdiction 
shall be exhausted, it is clear that national jurisdiction must remain open for 
every purpose to foreign claimants.*? Observance of the principles of abuse 
of rights and of good faith would also lead to the same conclusion. Further- 
more, in the context of the nationalization it could be asserted that the 
question of excess profits is inseparable from the problem of compensation. 


81 Decision of Aug. 11, 1972 of the Special Copper Tribunal on the question of 
excess profits of nationalized copper companies in 11 ILM 1013-61 (1972). 


32 Summary of opinions id., at 1013-16. 
83 Id., at 1056. 34 Id., at 1059-60. 
38 Id., at 1059. 38 Id., at 1035, 1031. 


37 Doctrine and decisions in Garcia-Amador, (First) Report on International Re- 
sponsibility, 2 Y.B. Int. L, Comm. 204-06 (1956). 


718 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 67 


IV. 
THE Point oF View or DISCRIMINATION 


Apart from the doctrinal debate concerning whether aliens should be 
accorded a higher standard of treatment than nationals in disputes about 
taking of property, international law clearly requires that a state not dis- 
criminate between nationals and aliens to the detriment of the latter.®* 
In the opinion of the government of Chile, this is the only requirement 
imposed by international law on a state adopting nationalization measures 
in the national interest.*° 

Two basic aspects of this problem were well defined in the Memorial 
of the United Kingdom in the Anglo-Iranian Oil Co. case: 


The Government of the United Kingdom does not deny . . . that cases 
may arise in which a measure of expropriation solely affecting forei 
nationals [i.e. solely affecting foreign nationals because there is only 
one enterprise of the kind in question and that is owned by foreigners] 
is dictated by such overwhelming considerations of public utility and 
general welfare that the measure cannot be said to be directed against 
or discriminatory against foreigners. In such cases the fact that the 
expropriation affects foreigners only is, in a sense, accidental. The 
State cannot be expected to refrain from a measure which is of vital 
importance for the sole reason that the persons affected are foreigners 
. .. Similarly the situation is altogether different when there is clear 
evidence that the measure taken was dictated by sentiments of re- 
sentment, animosity and vindictiveness against the foreign national in 
question.*° 


The first situation mentioned in the Memorial is clearly applicable to 
the case of Chile. The purpose of the constitutional measures was to 
nationalize the copper industry, independently of any consideration of 
the nationality of the affected owners. There was therefore no discrimina- 
tion. With regard to the second aspect, the President of the Republic has 
repeatedly given assurances that there is no vindictiveness involved against 
American nationals whose interests were affected.** 

However, the confused and novel legal approach growing out of the 
constitutional amendment presents conceptual difficulties from this point 
of view. During the Senate debates, it was clearly established that the 
nationalization measures would affect the copper “enterprises,” *? that is, 
those concerns in which both American companies and the Chilean Govern- 


38 Jd., at 220-22. 

89 See Response of the Delegation of Chile to the Reply of the Representative of 
the United States, O.A.S. Doc. AG/C-145/72, at 1-2 (1972). See also statement by 
Chilean Minister of Foreign Affairs, supra note 5, at 13. 

40 Anglo-Iranian Oil Co. case: Memorial of the United Kingdom, in 8 WHITEMAN, 
DIGEST OF INTERNATIONAL Law 1055 (1967). 

41 Presidential motion of Dec. 21, 1970, supra note 1, at 15. See also Address by 
the President on the nationalization of copper in La Nacién, Dec. 22, 1970. 

42 Affidavit introduced by the President of the Council for the Defense of the State 
in the case Braden Copper Company v. Administrative Commission, Corporacién del 
Cobre, Empresa Nacional de Minería, and John Doe (72 Civ. 508), Feb. 1972, at 3. 
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ment jointly participated under agreements reached with the previous 
Chilean administration. The idea of nationalizing only the American 
owned shares of the enterprises expressly was rejected because such a 
measure, it was argued, would have been discriminatory. 

The constitutional amendment authorizing the nationalization declared 
that the promissory notes issued for Chile’s purchase of 51% of the equity 
of the mixed copper companies under the previous “Chileanization” arrange- 
ments were null and void and ordered that any payment made thereunder 
should be deducted from the compensation. Thereby, the investment made 
by Chile is recovered in toto and promptly, which is not the case with the 
investment made by the American companies. It is a fact, however, that 
the Chilean interests “affected” by the nationalization are in the long run 
those of the state. International law normally is concerned with discrimina- 
tion taking place between aliens residing in and nationals of the depriving 
state, but, because of the legal approach followed in this case, a situation 
existed in which the national interest “affected” was that of the state itself. 
Should this be a correct analysis, it would have sufficed to nationalize the 
American owned shares, instead of nationalizing the “enterprise” since the 
outcome would have been the same in either case, that is, Chile’s interest 
would have remained unaffected. The latter, needless to say, is the normal 
result of a nationalization which does not involve the interests of na- 
tionals; but apparently this was not realized when the constitutional 
amendment was being debated. 


V. 
EXPROPRIATION AND NATIONALIZATION 


The idea that expropriation and nationalization are viewed differently in 
international law was expressed at every stage of the congressional debates 
on the constitutional amendment.“ In particular, it was pointed out that 
nationalization granted broader discretionary powers to the state.*® The 
original draft submitted by the government referred to “nationalization 
through expropriation,” 4 which apparently suggests that the distinction 
was not considered of great importance at the beginning of the process. 
However, the amendment later was changed to refer only to “nationaliza- 
tion” at the request of the representative of the Executive, who indicated 
the need to grant the state broader discretionary power.* It was expressly 


48 Declaration of the representative of the Executive before the Senate Committee, 
Dec. 29, 1970 and Jan. 11, 1971 in SENATE Bux. at 37, 203. The danger of the 
application of the Hickenlooper Amendment was mentioned in this context. 

44 SENATE Buu. at 31-32, 89-91, 267-68, 278-79; also Senate session No. 25 of 
Jan. 19, 1971; session No. 26 of Jan. 20, 1971; and session No. 31 of Feb. 2, 1971. 
Records published in El Mercurio of Jan. 23, 26 and Feb. 5, 1971. 

45 SENATE BULL. at 32. See E. Novoa MONREAL, La BATALLA Por Ex Cosre 107-72 
(1972). [Hereinafter cited as Novoa]. 

48 An indentical expression was used by the Cuban Law of Nationalizations No, 851 
of July 6, 1960 in 8 Wurreman, DIGEST or INTERNATIONAL Law 1042 (1967). 

47 SENATE BULL. at 282, 306. Several Senators understood, however, that this was 
only a problem of wording and not of concepts. Debate in Senate session No. 31 
of Feb. 2, 1971 in El Mercurio of Feb. 5, 1971. 
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stated that this distinction corresponded to the modern view of international 
law and partial quotations from Katzarov and Schwarzenberger were in- 
troduced in support of this position.** 

International legal scholars do not agree, however, on the legal distinc- 
tion between “expropriation” and “nationalization.” For some, nationaliza- 
tion affects a universal aggregate of goods on a large scale and in an 
impersonal manner and reflects changes brought about in the socio- 
economic structure of the state; expropriation, however, only affects the 
rights or property of individuals. The requirements of compensation are 
different in the two cases.“* To a certain extent, this was the position taken 
by the Special Rapporteur of the International Law Commission, par- 
ticularly with regard to the requirements of compensation, which would be 
more flexible in the case of nationalizations, as revealed by the practice 
of “lump-sum agreements.” But, except for these differences, in his opinion 
“the two juridical institutions are, at least from the point of view of inter- 
national law, substantially the same.” "© However, for other writers, na- 
tionalization does not have a legal meaning of its own in international 
law,“ nor does it necessarily imply the creation or acceptance of new rules.> 

From the point of view of Resolution 1803 (XVII), all measures, however 
classified, that affect acquired rights must not be arbitrary in their applica- 
tion. The original draft introduced by Chile in the Commission on Perma- 
nent Sovereignty over Natural Resources included a provision (very 
similar to paragraph 4 of Resolution 1803)5* which was designed to pre- 
vent any form of arbitrariness and to assure that the measures taken were 
based on principles prescribed by law.°* This proposal was opposed on 
two grounds. On the one hand, the United Kingdom moved in favor of 
restricting takings of property to those cases in which they might be 
strictly required by national interest.5*> On the other hand, the Soviet Union 
opposed the Chilean draft because it did not recognize the inalienable right 
of peoples to nationalize and expropriate,®* “without let or hindrance.” 7 


48 SENATE Buti. at 91, 267. 

49K, Katzarov, Teória De La NACIONALIZACIÓN 264 et seq. (1963). When 
explaining the draft constitutional amendment proposed by the government, the rep- 
resentative of the Executive indicated that the nationalization affected the property 
of the copper industry and not the enterprises or the corporations, SENATE BULL. at 
204, 278. Later it was indicated that the measures affected the enterprises and the 
jointly-owned corporations. Id., at 128. See also note 42, supra, and Novos, supra 
note 45, at 172-97. 50 Fourth Report, supra note 10, at 13. 

51 Wortley writes that “Nationalization is not a term of art.” $B. A. WORTLEY, 
EXPROPRIATION IN PUBLIC INTERNATIONAL Law 36 (1959). 

52 KaTZAROv, supra note 49, at 566-67. 53 UN Doe. A/AC.97/1L.3/Rev. 1. 

54 Statements by the Delegate of Chile in UN Doc. A/C.2/SR.834 at 20-21, and 
UN Doc. A/AC.97/SR. 25 at 12. The reference to international law made by Resolu- 
tion 1803 was introduced for the specific purpose of filling the gap left by Resolution 
626 (VII) of Dec. 12, 1952. On the latter point, see Hyde, Permanent Sovereignty 
over Natural Wealth and Resources, 50 AJIL 854-67 (1956). 

55 UN Doc. A/C.2/L.669. 56 UN Doc. A/AC.97/SR.32 at 7-8. 

87 UN Doc. A/AC.97/L.2/Rev.1. Similar proposals were introduced in the Second 
Committee of the General Assembly. Gess, supra note 3, at 422-23, 
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All of the Soviet Union’s proposed amendments in this vein were rejected 
and Chile voted against them in each instance.** Therefore, the meaning 
of Resolution 1803 (XVII) is that the measures undertaken by a state, 
whether by way of expropriation, nationalization, or other taking, must 
conform to the requirements of international law. 


VI. 
Tue PROBLEM OF COMPENSATION 


The obligation to pay compensation for the taking of an alien’s property 
is a well-established principle of customary international law." This 
obligation has been codified ® in the municipal law of most nations, and 
has been recognized in practice even by socialist states.* 

The meaning of Resolution 1803 (XVII) in this regard is also clear. 
The Chilean draft resolution was opposed by the Soviet Union on the 
ground that inclusion of the requirement of compensation restricted thc 
sovercignty of the people,’ which explains why none of the Soviet drafts 
contained provisions on indemnification. As previously noted, all of these 
Soviet proposals were rejected. Another amendment proposed by thc 
Soviet Union providing that “the question of compensation to the owners 
shall in such cases be decided in accordance with the national law of the 
country taking these measures . . .”*% was also rejected, with Chile 
voting for the rejection. 

Defending his own draft, the Delegate of Chile stated: 


The draft resolution also mentioned appropriate compensation in thc 
event of such measures, whether the owner was a national of the 
country or an alien... The ideas expressed . . . had been debated at 
length in meetings which had led to the conclusion that a compromisc 
was not possible if the idea of compensation were abandoned.® 


At an earlier point, he had mentioned that in the case of extreme measures. 
such as nationalization, a sufficient amount of compensation should be paid 
to ensure respect for the rights of investors.® 

The Chilean constitutional amendment which authorized the copper 
nationalizations established a mechanism for the determination of com- 
pensation and valuation of the affected enterprise’s assets. Also, numerous 
declarations of the Chilean Government do not deny, as a matter of prin- 


58 Id., at 420-24. 59 Fourth Report, supra note 10, at 18. 

60 KATZAROV, supra note 49, at 524, 

61 Drucker, Compensation Treaties Between Communist States, 10 Int. & Comp. 
L. Q. 238 (1961). In all cases, the postwar European nationalizations made pro- 
visions for the payment of compensation, Fourth Report, supra note 10, at 21. 

62 UN Doc., supra note 56, at 7-8. 63 UN Doc, A/C.2/L.670. 

6% Also Afghanistan submitted an amendment proposing that the compensation be 
paid “when and where appropriate” (UN Doe. A/C.2/L.655), explaining that other- 
wise the economy of the country and that of the world as a whole would be en- 
dangered. UN Doc. A/C.2/SR.834 at 11. 

68 17 UN Gaon, at 231, UN Doc. A/C.2/SR.834. 

66 UN Doc. A/AC.97/SR.22 at 8. 
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ciple, that compensation is called for.” However, international law is 
concerned not only with the obligation to compensate but also with the 
requirements and conditions of payment. The latter aspect has provoked 
considerable controversy in the case of the Chilean nationalizations. The 
Government of the United States in this matter has reaffirmed its tradi- 
tional position that under generally accepted principles of international 
law a state taking the property of an alien must provide for the payment of 
“prompt, adequate, and effective compensation.” ° On the other hand, 
the Government of Chile has insisted that the question of compensation 
is governed entirely by municipal law standards and that international 
law imposes no other requirement than the obligation not to discriminate 
against aliens.°° 

These conflicting positions for years have divided the international legal 
community and lay at the heart of the discussion of Resolution 1803 
(XVII). Although in the opinion of several authors, the resolution en- 
dorses the position of the United States,’° this is not the conclusion which 
the history of its drafting suggests; neither is the position of the Chilean 
Government entirely consistent with the meaning of this resolution. The 
fact that the resolution refers to both municipal and international law 
indicates that both legal orders have a relevant function in this matter. 

Throughout the debates, the Delegation of the United States argued that 
“appropriate compensation” could only mean “prompt, adequate and effec- 
tive compensation,” and it submitted an amendement to this effect.” As 
previously noted, the opposite point of view was taken by the Soviet Union 
and Afghanistan, whose amendments either did not mention the question 
of compensation or made its determination subject solely to the regula- 
tion of municipal law. The following comments made by the Delegation 
of Chile on these positions clearly reveal the sense of balance which in- 
spired Resolution 1803 (XVII): 


The draft resolution also mentioned appropriate compensation . . . 
Three types of ideas had been advanced. The first tended to insert 
in the draft resolution details which would be out of place. The 
second, by linking the payment of compensation to the question of 
adequacy, tended to restrict the possibilities of compensation. Thirdly, 


8? Response of the Delegation of Chile, supra note 39, at 1-2. See also, Statement 
by the Minister of Mining before the Senate. Session No. 25. Jan. 19, 1971 in El 
Mercurio, Jan. 23, 1971, at 8. 

68 Statement by Charles A. Meyer, supra note 8, at 498. However, the statement 
of the Secretary of State on Oct. 13, 1971 referred to “reasonable provision for pay- 
ment of just compensation.” 65 Derr. STATE Buti. 478 (1971). For an examination 
of the governing principles of international law as interpreted in support of this posi- 
tion, see, An Analysis of the Expropriation of the Properties of Sociedad Minera El 
Teniente by Chile in Light of International Law Principles in VALUATION, supra note 
29, at 55-86. 

8° Response of the Delegation of Chlie, supra note 39, at 2. See also statement by 
the Chilean Minister of Foreign Affairs, supra note 5, at 13. Both statements in- 
dicate that this is the meaning of Resolution 1803. 

70 Gess, supra note 3, at 427-28. Schwebel, supra note 3, at 465-66. 

“n UN Doc. A/C.2/L.668. Statements in UN Doc. A/C.2/SR. 835 at 5, 10. 
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the Soviet Union delegation wished to delete the reference to inter- 
national law in connection with nationalization . . . In [the] opinion 
[of the Delegate of Chile], rarely had a commission of the General 
Assembly succeeded in producing a more carefully thoughtout piece 
of work, in which complete flexibility had been dienlayed in regard 
to all trends. The resulting text was a balance between different 
conceptions, and it was important not to upset that balance.”2 


In order to facilitate a compromise and by taking into consideration the 
statements of the Delegate of Chile that the draft did not modify existing 
principles of international law, both the United States and Afghanistan 
withdrew their respective amendments. Those of the Soviet Union were 
rejected. It is therefore possible to conclude that the requirements and 
conditions of compensation within the meaning of Resolution 1803 are 
governed positively by international law within a framework of flexibility 
which, on the one hand, makes application of the traditional requirements 
less rigid and, on the other, prevents all forms of arbitrariness which 
could result from the sole application of municipal law.7® 

How much flexibility should be introduced in the determination of 
compensation in a particular case is a problematic question for international 
scholars. The minimal requirement is merely that compensation be “just” 
or “adequate,” “equitable,” “fair,” or “reasonable.” 1% This characterization 
does not mean, however, that a universally recognized and fixed standard 
exists, but perhaps only that both the interests of the affected party and 
those of the community should be taken into account in the determination of 
compensation. Principles such as unjust enrichment, abuse of rights, good 
faith, and other relevant factors should be weighed in the process of 
determining the amount of compensation in a particular case. Similarly. 
it is not surprising that there is no generally recognized standard for the 
valuation of expropriated property in international law. Indeed, dis- 
agreement over the choice of a particular standard of valuation lies at the 
heart of many disputes about compensation. Claims ranging from the 
optimal value of an enterprise as a “going concern” to book value, as 
well as a broad range of intermediate standards, have been made in support 
of the measure of compensation required by international law.7° 


7217 UN Gaor at 231-32, UN Doc. A/C.2/SR.834. This balanced point uf view of 
Resolution 1803 is also the basic element underlined by some interpretations. See 
Friedmann, supra note 22, at 138 and AsaMoau, supra note 4, at 97. 

73 For the opinion of writers on this point, see Garcia-Amador, supra note 37, at 
241. Also Katzarov admits that the standards of compensation are governed by inter- 
national law, supra note 49, at 498. 

76 For an examination of practice and decisions, see Fourth Report, supra note 10, 
at 19-20. For a useful discussion about the opaque concept of “prompt,” “adequate,” 
“effective,” “fair,” “just,” and “appropriate” compensation, and the need to definc 
the elements and criteria of valuation, seg Baxter, Forward to VALUATION, supra 
note 29, 

18 Weigel and Weston, Valuation upon the Deprivation of Foreign Enterprise: A 
Policy-Oriented Approach to the Problem of Compensation Under International Law, 
in VALUATION, supra note 29, at 3-39. See also McCosker, Book Values in National 
tation Settlements, ibid, 36-51. 76 Friedmann, supra note 24, at 132. 
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In the case of the Chilean nationalizations, from the very beginning the 
representative of the Executive clearly stated before the Senate Com- 
mittee that compensation would not cover the whole value of the affected 
property but would be only a partial compensation." The precedent of 
the postwar European nationalizations was constantly invoked in support 
of this position. However, there were also clear statements to the 
effect that a nationalization without compensation was inconceivable.” 
The fact that book value was called for as the basic standard of valuation, 
with several deductions to be made therefrom, points to an intention to 
grant a restricted amount of compensaion. The application of such a 
standard cannot be considered contrary to international law so long as it 
is not arbitrary or unreasonable. But this is one aspect which cannot 
be impartially judged by any of the parties involved, as each is interested 
only in seeing its own interest prevail.®° 

The adjusted book value standard does not, on its face, fall below the 
minimum requirements of international law and may very well respond 
to the particular circumstances of a given case, within a framework of 
flexibility. Similarly, the notion of flexibility is applicable to the prompt- 
ness of payment of compensation. Payment in installments over time is 
a recognized practice in international law when the economic conditions 
of the country justify such method of payment.* In this regard, the Chilean 
constitutional provision for the payment of compensation over a period of 
thirty years should not encounter any difficulty. 

In addition, the problem of “effective” payment does not seem to arise 
under the constitutional amendment since the Chilean Executive indicated 
that compensation would be paid in hard currency or in local currency 
at its respective rate of exchange.®” 

There are, however, two issues which have seriously complicated the 
Chilean nationalization: the questions of excess profits and performance 
of contractual obligations. 


Vil. 
THe FUNCTION or NATIONAL LAW AND THE QUESTION OF Excess Prorrrs 


The function of national law, within the meaning of Resolution 1803, 
basically is to adjust the framework provided by international law to the 
particular circumstances of a given case. In the area of takings of property, 
international law cannot be rigid, for this would not conduce to the pursuit 
of justice. However, the state must act within a well-defined limit, for 


77 SENATE BuLL, at 91-93, 268, 278-79, 310. 

78 Id., at 91-93, 278-79. Percentages of compensation ranging from 0% to 70% 
were mentioned in this context. 78 Id., at 124, 132. 

80 See generally, Friedmann, supra note 24, at 132. 

81 See Sohn and Baxter, Draft Convention supra note 7. Art. 10. No. 4. See also 
Fourth Report, supra note 10, at 24. 

82 See the Presidential motion of Dec. 21, 1970 in SENATE Butt. at 14. 
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none of the conditions of flexibility “should be taken to imply abandon- 
ment of the principle that there should be no discrimination between na- 
tionals and aliens to the prejudice of the latter . . .; nor do these con- 
siderations authorize the State to fix compensation which, by reason of its 
amount or the time or form of payment, transforms the expropriation 
into a confiscatory measure or a mere despoliation of private property.” ® 

This is, perhaps, the proper context in which to examine the problem of 
the compatibility of deductions for exces profits with the notion of flex- 
ibility in international law. It is quite clear that international lawyers do 
not look with much sympathy on any kind of retroactive measures, 
since in general such measures are not compatible with respect for acquired 
rights. Moreover, authority for retroactive measures cannot be found 
within the express terms of Resolution 1803. For the same reason that 
international law does not oblige a state to pay compensation for takings 
of property when the rights of the affected parties are acquired under a 
system of municipal law which expressely does not require such payment 
or leaves the question of compensation wholly to the states discretion,®* 
compensation can be required as a matter of right and good faith when 
the right to property has been acquired under legislation providing for 
compensation in the event of its taking. Profits lawfully earned under 
the legislation in force are, of course, part of the acquired right. 

Even assuming that the state has broad discretionary powers in con- 
nection with nationalization, the question of excess profits still would 
be inseparable from the question of compensation, since the constitutional 
amendment provided for their deduction from the amount of compensa- 
tion. This is implicit in the legislative history of that amendment and 
in the resolution of the Comptroller General, who, in deducting the excess 
profits, resolved that some of the copper companies were “not entitled 
to compensation.” ® It could be argued that the distinction made by the 
Special Tribunal between deductions for excess profits and compensation 
has no real significance from the point of view of international law, nor 
does describing the deduction as political help to solve the problem.® 
Consequently, if the measure could be justified but if as a result of its 
application the standard of just, adequate, equitable, or reasonable com- 
pensation is not met, it could be argued that municipal law exceeded the 
limits of the flexibility contemplated by international law. 


83 Fourth Report, supra note at 24. See also Art. 9.2 of the draft of Dec. 11, 1961, 
supra note 7. 84 Fourth Report, supra note 10, at 18-19. 

85 See Art 9,1 of the draft of Dec. 11, 1961, supra note 7. 

86 Garcia-Amador makes a distinction on this point between the case of expropriation 
and that of nationalization. Compare Articles 9.1 and 9.2, of the draft of Dec. 11, 
1961, supra note 7. 

87 Resolution of the Comptroller General on Compensation of Oct. 11, 1971 in 10 
ILM 1240-53 (1971). 88 See note 36, supra. 

89 Statement by the representative of the Executive before the Senate Committee 
in the session of Dec. 29, 1970. Senate BULL, at 47. 
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Vil. 
THE QUESTION oF CONTRACTUAL RIGHTS 


Complex doctrinal discussions on the question of the performance of com- 
tractual obligations °° have also been stimulated by the Chilean copper na- 
tionalization. In view of the observation made by the Special Rapporteur 
of the International Law Commission that a breach of a contract can 
only be considered per se contrary to international law when the contract 
itself is governed by international law or by a body of laws other than the 
municipal law of a particular country,® it does not appear that the “Chilean- 
ization” agreements belong in this category. These agreements were 
governed by municipal law and could be affected by nationalization 
measures without engaging the responsibility of the state provided that 
the requirements of international law with regard to arbitrariness, dis- 
crimination, compensation, and other relevant principles were observed. 
The restraints imposed by international law on the functioning of mu- 
nicipal law are also applicable in this matter. 

The presidential message which accompanied the constitutional amend- 
ment to the Chilean Congress clearly stated that one of the purposes of 
the nationalization was to affect the contracts with the copper com- 
panies and he also indicated that compensation would be paid for affected 
interests.°?, However, during the discussion in Congress, the representative 
of the Executive indicated that he did not entirely agree with this posi- 
tion for, in his opinion, the contracts were not valid under Chilean 
legislation at the time they were entered into and, therefore, compensation 
should not be paid in any event.” The opinion of the majority of the 
Congress, however, was that compensation should be paid.” This deter- 
mination was not based, as some have suggested, on the theory that the 
obligation to perform contractual obligations was analagous to the duty to 
carry out treaties.” A permanent provision was written into the Chilean 
Constitution to this effect; ** it is unclear, however, what effect this pro- 
vision will have in the case of the copper nationalizations. 

The fundamental problem posed by the nationalization under inter- 
national law is again that of retroactivity. The normal result of a national- 
ization is to affect rights arising from future effects of the contract, which 
no longer can be claimed. Such is the case with respect to the con- 
stitutional provision declaring null and void the stipulations regarding 
the government’s commitment to buy the 49% equity interest which still 
belonged to the American companies. However, the representative of the 


20 See in general A. Farouros, GOVERNMENT GUARANTEES TO FOREIGN INVESTORS 
(1962) and Amerasinghe, State Breaches of Contracts with Aliens and International 
Law, 58 AJIL 881-913 (1964). 
®1 Fourth Report, supra note 10, at 31-32. 

82 Presidential motion of Dec. 12, 1970. SENATE BULL. at 11. 

98 SENATE BULL. at 24, 285. 24 Id., at 123-24, 132, 283. 

28 Id., at 286. 

26 See final sections of Article 10, Sec. 10 of the Constitution as amended. 10 ILM 
1088 (1971). 


1973] NATIONALIZATION OF CHILEAN COPPER INDUSTRY 727 


Executive indicated to the Senate Committee that the intention of the 
constitutional amendment was far broader in its scope and actually was 
that the parties should be put back in the position which existed prior to 
the time the contracts were entered into.” This explains the incorporation 
of the provision in the amendment which required the deductions of any 
payments made by Chile for the 51% equity interests in the mixed copper 
companies from the amount of compensation due the American com- 
panies.®** Yet, even assuming the parties returned to the status quo ante 
and also assuming that this is compatible with Resolution 1803, it could be 
argued that in any event the affected parties could press claims for com- 
pensation for rights acquired under the concession arrangements which 
were in effect prior to the time the Chileanization agreements were 
reached with the Frei administration in 1967 and 1969. 

In this regard, the only effect of retroactivity would be that of sub- 
stituting the adjusted book value standard for the value of the 51% equity 
interests as fixed by the Chileanization agreement. 


IX. 
CONCLUSION 


The nationalization of the copper industry poses significant and, in many 
respects, novel questions concerning what international law does or does 
not require in takings of property affecting the rights of aliens. The fact 
that the parties to the disputes arising from the nationalizations have in- 
voked relevant principles and practices under international law in sup- 
port of their respective positions clearly indicates the lack of global con- 
sensus regarding the requirements of international law concerning national- 
ization of property. This essay has attempted merely to highlight some 
of the more contested issues involving the nationalizations. It may 
be hoped that students and practitioners of international law will delve 
into them in greater depth as more information becomes available. The 
disputes precipitated by the copper nationalizations can be resolved only 
if all interested parties work together in a constructive atmosphere with 
good faith and mutual understanding. 


97 SENATE BULL. at 310. 
e8 Transitional Art. 17(h) of the Constitution, as amended. 


THE JURISPRUDENCE OF THE FOREIGN CLAIMS SETTLEMENT 
Commission: CHINESE CLAMS * 


By Charles Ford Redick ** 


Before the People’s Republic of China [PRC] was officially proclaimed 
on September 21, 1949, the Central Committee of the Chinese Communist 
Party had proclaimed that the acts and foreign agreements of the Republic 
of China which resulted in the exploitation of China by foreigners were 
“completely contrary to the will of the Chinese people”? and would not be 
honored. Although certain actions by the Chinese Communists indicated 
as early as February, 1949 that property owned by the U.S. Government and 
its nationals would be treated unfavorably by the new regime, no concerted 
steps were taken by the PRC against U.S. property until the United States 
had already placed an “embargo” on American trade with China.? Only 
after Chinese troops had entered Korea and the U.S. Government had 
blocked and frozen all Chinese assets within its jurisdiction ° did the PRC 
freeze all public and private property of the United States in the PRC and 
order that an inventory of it be made.* The PRC “assumed control of all 
U.S. property in China under a decree issued on December 29, 1950.” 5 

Sixteen years later Congress authorized the Foreign Claims Settlement 
Commission (FCSC)* to undertake the China Claims Program,’ and just 
this past year, on June 30, 1972, the Commission completed the program, 


* The Jurisprudence of the Foreign Claims Settlement Commission is the subject 
of a series of extensive studies by the Procedural Aspects of International Law In- 
sititute under the direction of Professor Richard B. Lillich of the University of Virginia 
School of Law. This article continues the series by studying the China Claims Program. 

e% University of Virginia School of Law. 

1 Declaration Concerning Certain Foreign Loans and Agreements Negotiated by the 
(Kuomintang Government. (Feb. 1, 1947), cited in Steiner, Mainsprings of Chinese 
Communist Foreign Policy, 44 AJIL 69, at 93 (1950). 

2See Cohen, Chinese Law and Sino-American Trade, in Cmma TRADE Prospecrs 
AND U.S, Poricy 128-30, 141-43 (A. Ecxsrein ed. 1971). See generally, Lee & 
McCobb, United States Trade Embargo On China, 1949-1970: Legal Status and Future 
Prospects, 4 N.¥.U.J. INTL. L. & Pou. 1 (1971). 

8 See note 13 infra. 4 Cohen, supra note 2, at 142. 

5 Hearing on S. 3675 Before the Subcomm. on the Far East and the Pacific of the 
House Comm. on Foreign Affairs, 89th Cong., 2d Sess, 4 (1966) [hereinafter cited as 
China Hearing]. 

8 The Foreign Claims Settlement Commission [hereinafter cited either as the Com- 
mission or the FCSS] is the latest semipermanent national claims commission utilized 
by the U.S. Government to adjudicate claims of its nationals against foreign countries. 
The Commission was created by the President’s Reorganization Plan No. 1 of 1954, 
68 Stat. 1279 (1954), 5 U.S.C. §1332 (1970), which abolished both the War Claims 
Commission and the International Claims Commission and assigned their functions to 
the Commission. 

7 China Claims Act of 1966, 80 Stat. 1365 (1966), 22 U.S.C, §1643 (1970), amend- 
ing, 78 Stat. 1110 (1964), 22 U.S.C. §1643 (1970). 
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certifying as valid 384 claims worth $196,861,834, without interest, out of 
580 claims alleging a total loss of over $306,680,903.2 Not only is the 
preadjudication of claims, as under the China Claims Program, a relatively 
recent development in U.S. practice® but numerous problems, including 
the definition of the claims to be authorized, the eligibility of claimants, and 
standards of valuation make the program interesting and worthy of com- 
ment. 


I. 
AUTHORIZED CLAIMS 


By the terms of Title V?° of the International Claims Settlement Act of 
1949,12 as amended, Congress in 1966 authorized the FCSC to receive and 
determine in accordance with applicable principles of substantive law, in- 
cluding international law, the validity and amount of certain claims of 
U.S. nationals against the PRC.1* Thus, for only the third time in history, 
Congress instructed a U.S. national claims commission to determine the 
amount of claims before funds had been provided to compensate 
claimants.** 


8 Docket of the China Claims Program, on file at the Foreign Claims Settlement 
Commission of the United States, 1111 20th Street, N.W. Washington, D.C. 20579. 

8 Prior to 1962, Congress had not authorized a claims program until some pro- 
vision had been made for payment to the claimants. A new departure in claims 
practice, the preadjudication of claims before provision had been made for payment, 
is found in the Gut Dam Claims Act, Pub. L. No, 87-587, 76 Stat. 387 (1962). 
This Act provided for the determination of claims against Canada for certain property 
losses along Lake Ontario due to the construction of the St. Lawrence Seaway. After 
numerous claims had been decided but before the decisions had been released, the 
United States and Canada agreed on March 25, 1965 to suspend the program and to 
transfer it to an International Arbitral Tribunal to be later settled by a lump sum 
agreement. See Fcsc SEVENTEEN SEMIANN. Rer. 7-10, 63-70 (1962); Lillich, Gut 
Dam Claims Agreement With Canada, 59 AJIL 892 (1965); Kerley & Goodman, The 
Gut Dam Claims—A Lump Sum Settlement Disposes of an Arbitrated Dispute, 10 
Va. J. Inr. L. 300 (1970). 

The Gut Dam Program served as a “dry run” for the Cuban Claims Program, 
the first completed preadjudication claims program, authorized by the Cuban Claims 
Act of 1964, 78 Stat. 1110 (1964), as amended, 80 Stat. 1365 (1966), 22 U.S.C. 
§1643 (1970). Thus the China Claims Program is only the third authorized and 
second completed preadjudication program in the history of U.S. claims practice. 
See Hearings Before the Subcomm. on Inter-American Affairs of the House Comm. 
on Foreign Affairs, 88th Cong., 2d Sess. 137-39 (1964) [hereinafter cited as Cuba 
Hearings]; Friedberg, A New Technique in the Adjudication of International Claims, 
10 Va. J. Inr. L, 282 (1970). 

10 Cuban Claims Act of 1964, 78 Stat. 1110 (1964), as amended, 80 Stat. 1365 
(1966), 22 U.S.C. §1643 (1970). When Congress amended Title V to authorize the 
China Claims Program, it made no substantive changes other than allowing for the 
determination of claims against the PRC arising since October 1, 1949. Thus the 
statutory standards were the same in both the Cuban and China Claims Programs. 

11 64 Stat. 12 (1950) as amended, 22 U.S.C, §§1621-1643 (1970). 

12 80 Stat. 1365 (1966), 22 U.S.C. §1643b(a) (1970). 

18 See note 9 supra. In both the Cuban and China Claims Programs certain funds 
were under control of the U.S. Government which might have been utilized to pay 


730 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


Claims against the PRC which are authorized are those which arose after 
October 1, 1949 from the nationalization, expropriation, intervention, or 
other taking of, or special measures directed against, property of U.S. 
nationals.* Property is defined to include 


any property, right, or interest, including any leasehold interest, and 

debts owed by the ... Chinese Communist Regime... or by enter- 

By the which have been nationalized, expropriated, intervened, or taken 

. Chinese Communist Regime ... or debts which are a 

charge on property which has been nationalized, ey aad, inter- 
vened, or taken by the .. . Chinese Communist Regime. . 


Provision was thus made for the adjudication of certain claims, notably 
claims based on the debts of expropriated corporations, not provided for 
under Titles III and IV of the International Claims Settlement Act.*® 


the claimants at least in part. The bill, H.R. 10327, 88th Cong., 2d Sess. (1964), 
which first proposed the Cuban Claims Program (Title V) to Congress contained 
provisions vesting the Cuban assets which were blocked in accordance with the 
Cuban Assets Control Regulations promulgated July 8, 1963, 31 C.F.R. Part 515 
(1970). However, the Department of State opposed these provisions and they were 
dropped, resulting in a preadjudication program. 

Similarly, in the China Claims Program Congress made no provision for the 
vesting of the assets blocked and frozen by the Foreign Assets Control Regulations, 
31 C.F.R. §§500.101-500.809 (1970). These regulations were issued under au- 
thority of the Trading With the Enemy Act of 1917, 40 Stat. 411 (1917), as amended, 
50 U.S.C. §§1-44 (1970). The basis for their issuance was the Korean Emergency 
declared by the President on December 16, 1950, Pres. Proc. No. 2914, 3 C.F.R. 
$99 (Comp. 1949-53). This emergency has not been lifted despite the recent entry 
of the PRC into the United Nations and President Nixon’s visit to the PRC. In excess 
of $70 million in assets were blocked and frozen, but the precise nature of the 
assets has not been publicly released. See N.Y. Times, Feb. 26, 1973, at 1, col. 8. 
Conversation with knowledgeable Department of State officers has revealed that there 
are private liens of approximately $16 million on the assets. 

14 80 Stat. 1365 (1966), 22 U.S.C. $1643 (1970). 

On October 1, 1950, the People’s Republic of China announced the unilateral repeal 
of all existing laws and all regulations effective under the Kuomintang Government. 
“All Jaws, decrees and judicial systems of the Kuomintang reactionary government 
which oppress the people shall be abolished. Laws and decrees protecting the people 
shall be enacted and the people’s judicial system shall be established.” Article 17, 
the Common Programme of the Chinese People’s Political Consultative Conference, 
adopted September 29, 1949 in Peking. As a result of this article, “all the former 
texts were abrogated in mass.” A. BonnicHon, Law mn Communist Cara, Inter- 
national Commission of Jurists, 4 (1955). However, few laws have been formally 
replaced. ‘Thus it is often difficult to determine the precise legal basis of acts of 
the Chinese Government. See BLAUSTEIN, FUNDAMENTAL LEGAL DOCUMENTS OF 
Communist CHINA at x-xi (1962). 

15 80 Stat. 1865 (1966), 22 U.S.C. §164a(3) (1970). 

16 See Lillich, The Cuban Claims Act of 1964, 51 A.B.A.J. 445, at 446 n. 20 (1965). 
The statute also authorized a second class of claims directing the Commission to 
adjudicate: “Claims for disability or death of United States nationals arising out of 
violations of international law by the [PRC].” 80 Stat. 1365 (1966), 22 U.S.C. §1643 
(1970). However, no claimants filed death or disability claims in the China Claims 
Program. 
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By providing for the determination of claims arising after October 1, 
1949, Congress took the date on which the Chinese Communists formally 
proclaimed the establishment of the People’s Republic." In the Hearing 
on 5.3675 which, as enacted, authorized the China Claims Program, Ambas- 
sador Kearney, then Deputy Legal Adviser to the Department of State. 
explained that: 


[t]he October 1, 1949, date was selected because it was only after 
that date that the Chinese Communist regime began to nationalize 
and take American property. This is the cutoff date by which we can 
determine that from that time on there were takings of American 
property by the regime on the basis of all the information we have."* 


The statutory requirement that the claims must arise “since October 1, 
1949,” caused few problems in claims involving real and personal property, 
but caused difficulties when claims for intangibles such as stock and bonds 
were considered. Because of the chaotic conditions accompanying the 
Chinese Civil War, many U.S. nationals had left China before October 1, 
1949.2? Moreover, the Chinese Communists gained control over various 
sections of China at different times throughout 1948-1949, with control 
initially being extended over the north and northwest and southern China 
falling last. 

While the Commission had little difficulty in accepting the proposition 
that real or intangible personal property left behind survived to be taken 
on or after the required date, claimants had great difficulty in proving 
the taking of intangible property by the Chinese Government. Thus, in 
the Claim of Alfred Stephen Rossi, the Commission noted that 


the date when a certain tangible property was taken by a foreign 
government may be established in the usual situation without great 
difficulties. To the contrary, a substantial amount of difficulty arises 
when the exact date when intangible personalty (pension right, right to 
collect a loan, etc.) was taken by a foreign government must be 
established.” 


The date of taking of intangible property had to be after October 1, 1949, 
but most intangible property was already worthless, due to either the 


17 While the People’s Republic of China was first proclaimed in Peking on September 
21, 1949, it was not until October 1 that it was formally inaugurated. General Chou 
En-lai was named Premier and Foreign Minister. Cuma AND U.S. Far East Pouicy 
1945-1966, at 47 (Congressional Quarterly Service 1967). 

18 China Hearing, supra note 5, at 7. As late as August 1949 many foreign business- 
men in Tientsin were optimistic about their ability to carry on business almost “as 
usual.” D, Boppe, Perme Diary 1948-1949, at 253-54 (1950). Their optimism, of 
course, proved unfounded. 

19 See Claim of Edwin W. Kilboume, Claim No. CN-0103 (October 14, 1969). The 
Commission therein recited that the claimants had to evacuate “Peiping” and “leave 
behind at their home all property except what could be taken in small suitcases 
aboard the plane that evacuated them.” Throughout the China Claims Program the 
Commission used the Kuomintang term “Peiping” rather than the Communist term 
“Peking,” 20 Claim No. CN-0114 (April 24, 1970). 
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inflated rate of the Chinese currency or previous defaults on their financial 
obligations by previous Chinese Governments.?* 


The requirement concerning the date of taking related closely to the burden 
of proof which the claimant had to sustain. The Commission set the standard 
of acceptability so that an award would not necessarily be precluded because 
of difficulties of proof attributable to (1) the passage of time, (2) the 
fact that most “primary evidence” was located in China and therefore un- 
obtainable, and (3) the absence in most cases of a specific decree, law, or 
order nationalizing the claimant’s property. The Commission resolved this 
problem by the adoption of the “secondary evidence” rule,” which allowed 
claimants to prove the validity and value of their claim by the presentation 
of affidavits,” corporate financial statements,?* and other records.” The 
effect of the “secondary evidence” rule, together with an acceptance of a 
presumption that October 1, 1949 was the date of taking, is that, when a 
property loss was demonstrated and a reasonable basis provided for its 
valuation, the Commission saved the claimants from many of the real 
difficulties attributable to the long passage of time between the taking of 
the property and the filing of the claim. 

The claims certified as valid included both personal and real property 
claims. In addition to business interests,?* individual claimants lost per- 
sonal possessions,” homes, and beach houses; ** U.S. corporation lost utili- 
ties, petrochemical facilities, universities,“ hospitals,*? banks, and 
other corporate facilities.?* 

Several claims alleged the liability of the PRC for public bond and debt 


21 See notes 35 and 61 infra. 

22 In almost every decision where an award was certified, the Commission discussed 
this problem of proof and concluded that “when claimants have established a sufficient 
basis for the inavailability of primary evidence, the Commission may accept and con- 
sider secondary evidence.” Claim of Clarence Burton Day, et al, Claim No. CN-0030 
(Oct. 15, 1968). 1968 Fcsc Ann. Rep. 86. This claim involved the first award for 
personal property in the China Claims Program (Decision No. CN-1). 

23 Claim of Clarence Burton Day, et al., note 22 supra. 

24 Claim of Esso Standard Eastern, Inc., Claim No. CN-0288 (Feb. 11, 1971) 
(book value accepted). 

25 See, e.g., Claim of John H. Lewis, et al, Claim No. CN-0092-93 (Sept. 24, 1969). 
(Record of Previous War Claims Proceeding). 

26 Claim of Franklin Russell Fette, Claim No. CN-0336 (May 27, 1970). 

27 Note 23 supra (household furnishings). 

28 Claim of Arthur B. Coole, et al, Claim No. CN-0040 (Oct. 14, 1969). This 
claim for the loss of a beach house at Peitaiho Beach, Hopei Province was the first 
award for real property in the China Claims Program (Decision No, CN-2). 

29 Claim of Shanghai Power Company, Claim No. CN-0280 (Aug, 20, 1970). 

30 Claim of Esso Standard Eastern, Inc., note 24 supra. 

31 Claim of United Board for Christian Higher Education in Asia, Claim No. CN- 
0401 (Aug. 20, 1970). 

82 Claim of China Medical Board of New York, Inc., Claim No. CN-0415 (June 30, 
1970). 

33 Claim of First National City Bank, Claim No. CN-0440 (June 30, 1970). 

34 See, e.g, Claim of International Telephone and Telegraph Corp., Claim No. 0285 
(June 17, 1970) (Telephone network and accounts receivable). 
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obligations which were outstanding on October 1, 1949. The key issue was 
whether the Chinese Communist Government became liable for bonds and 
other money obligations issued by preceding regimes. Many bonds had 
been floated to finance railway and other constructions by the Imperial 
and Republican Governments, most of which were in default by 1949. In 
deciding this issue, the Commission emphasized the statement in the 
legislative history of the Cuban Claims Act that: 


debts owed by the Government of Cuba ... [are within the meaning 
of Section 503(a)] so long as the taking . . . of such property interests 
arose for the first time atter January 1, 1959. (H. R. Rep. No. 706, 
89th Cong., Ist Sess. 3 (1965). 
Because the statutory standards, except for the date of taking, are the same 
for the Cuban and China Claims Programs, the Commission held this view 
to be dispositive. Thus, in a representative bondholder claim the Com- 
mission held 


that in absence of a positive action by the foreign government affecting 
the right to payment, a bondholder’s right is “taken” by the debtor 
government on the day when it refuses to pay the obligation for the 
first time; in other words, when the foreign government first defaults 
upon its obligation. (See the Claim of Clemens R. Maise, Claim 
No. CU-3191).5° 


Because in this claim the default first took place in 1925, and because the 
Communist Government took no specific action affecting the bondholder’s 
rights, the Commission rejected the claim. The inability of claimants to 
prove that there was a taking for the first time after October 1, 1949 
meant that losses on bonds generally were not certified as compensable. 

It also should be noted that the Government of the Republic of China 
(Taiwan), the only Chinese Government recognized by the United States, 
has stated that it hopes someday to pay off the defaulted debt obligations. 
It is not clear here whether the Commission considered that the prin- 
ciples of state succession did not apply under Title V or whether, on account 
of the existence of the Republic of China, there was no state succession.*’ 
The Commission never addressed itself to this issue. 


H. 


ELICBLE CLAIMANTS 


In accordance with the international law principle of continuing na- 
tionality, the property must have been owned directly or indirectly by a 


85 Claim of Alfred Stephen Rossi, Claim No. CN-0114 (Apr. 24, 1970) (emphasis 
in the original), 

86 Jd, This claim is one of the few Cuban decisions which the Commission cites in 
support of the standards applied in the China program. Because the Cuban and 
China standards are the same, the procedures utilized in the prior Cuban program 
actually had much greater sub rosa influence than is revealed in the China Claims 
Program decisions. See note 10 supra. 

87 See RESTATEMENT (SECOND) FOREIGN RELATIONS LAW OF THE UNITED STATES 
§§158, 161 (1965). 
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U.S. citizen on the date of the loss, and the claim must have been held 
continuously thereafter by one or more U.S. nationals until the date of 
filing with the Commission." A “national of the United States” is defined 
as “a natural person who is a citizen of the United States.” °° For purposes 
of eligibility a corporation is defined as “a corporation or other legal entity 
which is organized under the laws of the United States, or any state, the 
District of Columbia, or the Commonwealth of Puerto Rico.” * However, 
a corporation is considered eligible only “if natural persons who are 
citizens of the United States own, directly or indirectly, 50 per centum 
of the stock or other beneficial interest of such corporation or entity:” 4 

The requirement that a claim must have been continuously owned by a 
U.S. national often adversely affected claimants. Strictly following the gen- 
eral principle of international law that a state may espouse only the 
claims of persons who were its nationals at the time of the wrong, the 
Commission denied claims of persons who became U.S. citizens subsequent 
to the taking of their properties. An example of the strict application of 
the requirement is the Claim of Maurice A. Donnell, et al., a complicated 
claim involving bonds, stocks, real and personal properties to a total al- 
leged value of $1,120,923.00. The claim was based upon the properties 
of Albert Cohen, who left his Shanghai-based fortune to his three daughters 
in equal shares. However, the three children became nationals of the 
United States in 1942, 1943, and 1952. As a result of the Commission’s 
determination that the taking was before the naturalization of the third 
daughter on January 11, 1952, the decision allowed two of the children to 
recover their full one-third interest in the certifiable loss while denying the 
one-third claim of the third child. 

If a claimant had an interest in a corporate claimant, the Commission 
considered only the corporate claimant’s interest.“* However, if a claimant 
was a stockholder in a corporation not eligible to bring a claim, ie., a 
foreign corporation or a U.S. corporation of which less than one-half is 
owned by U.S. nationals, he is eligible to receive an award proportionately 
based upon his interest in the non-national corporation. 

If an eligible U.S. national, whether a natural person or a corporation, 
owned stock in a corporation doing business in the PRC, a direct share- 
holder claim was authorized regardless of the percentage of the share- 
holder’s interest in the business.*t However, if a stockholders interest 
was indirect, for example in a corporation of a third state which owned 
property in the PRC, the stockholder’s interest is considered “only if at 


8878 Stat. 1111 (1964), as amended, 22 U.S.C. §1643C (1970). Claims for dis- 
ability or death also are required to have resulted from injuries to persons who were 
U.S. nationals. 78 Stat. 1111 (1964), as amended, 22 U.S.C. §1643(b) (1970). 
See note 16 supra. 

8° 78 Stat. 1111 (1964), as amended, 22 U.S.C. §1643A(1) (1970). 

40 Id, 41 Id. 

42 Claim No. CN-0497-0501, 0503 (June 30, 1970). 

43 78 Stat. 1111 (1964), as amended, 22 U.S.C. §1643D(a) (1970). 

4478 Stat. 1111 (1964), as amended, 22 U.S.C. §1643D(b) (1970). 
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least 25 per centum of the entire ownership interest thereof at the time 
of such loss was vested in nationals of the United States.” * 


HI. 


Tue PROBLEM OF VALUATION 


In determining the value of the properties, rights, or interests of the 
claimants taken by the PRC, Congress required that the Commission 


take into account the basis of valuation most applicable to the prop- 
erty and equitable to the claimant, including, but not limited to, R 
fair market value, (ii) book values, (iii) going concern value, or (iv 
cost of replacement.*® 


Thus Congress granted the Commission a broadly based power equitably 
to determine valuation.‘ 

This broad legislative grant was not in H.R. 10327, the first version of 
the bill providing for the Cuban Claims Program.*® H.R. 10327 merely 
required the Commission to consider the value of claims in accordance 
with the substantive law, including international law. The broader grant 
of authority was proposed by the American Claims in Cuba Committee, 
representing many large corporations with property interests in Cuba 
expropriated by the Castro Government. Its proposed addition was to 


make certain that the FCSC abides by its expressed intention to take 
into account the basis of valuation most appropriate to the proper 
and equitable to the claimant and not restrict itself solely to boo 
value.*® 


Whether the Commission followed this new provision to the letter of the 
law is the subject of some debate.*° 

The problem of valuation is an important one because it materially af- 
fects the rights of the claimants and the potential liability of the expro- 
priating state. However, no significant analysis of the valuation practices 
of the Commission is permitted by the meager record of the Commission’s 
decisions. 

In 1964 the Department of State urged Congress to adopt the Cuban 
Claims Program, but noted that the preadjudicative procedure called for 
a full reporting of each claim. The Department suggested 


that it would be desirable for the Commission to include in its de- 
cisions the specific rule of international law establishing liability or 


4578 Stat. 1111 (1964), as amended, 22 U.S.C. §1643D(c). 

46 80 Stat. 1365 (1966), 22 U.S.C. §1643B(a) (1970). 

47See Lillich, The Valuation of Nationalized Property by the Foreign Claims 
Settlement Commission, in THE VALUATION OF NATIONALIZED PROPERTY IN INTER- 
NATIONAL Law 95, 97 (R. Lillich ed. & contrib. 1972). See also Friedberg and Lock- 
wood, Jr., The Measure of Damages in Claims Against Cuba, in id., at 117. 

48 H.R. 10327, 88th Cong., 2d Sess. (1964). These changes and others, including 
the deletion of the vesting provisions, were incorporated in the final bill reported out 
of Committee H.R. 12259, 88th Cong., 2d Sess. (1964). See note 13 supra. 

49 Cuba Hearings, supra note 9, at 53 [Statement of Cecil J. Olmstead]. 

50 See Lillich, supra note 47, at 97-99. 


736 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


nonliability, and a detailed statement respecting the evidence upon 
which such conclusion is based, for possible use in negotiation F an 
eventual international arrangement respecting these claims. In case 
of approval of a claim, the decision should include an analysis of the 
evidence considered by the Commission in arriving at the amount of 
its award,” 


As a result of this proposal, Section 507 of the Act requires the Commission 
to: 
certify to the Secretary of State such amount [of the claim] and the 
basic information underlying that amount, together with a statement 


of the evidence relied upon and the reasoning employed in reaching 
its decision. 


Unfortunately, the Commission’s decisions are in most cases unhelpful.: 
A few decisions turn on methods of valuation other than the mere ac- 
ceptance of book value. 

In general, the Commission faced two types of claims. The most im- 
portant in terms of value were the claims of large corporations and of 
educational and religious societies." Several hundred individuals claimed 
for personal losses of much smaller magnitude. An examination of a 
representative group of the larger claims shows that, when the claimants 
qualified under Title V, the very nature of the claimants’ extensive hold- 
ings in China resulted in their being able to produce well-kept records to 
substantiate their asserted loss. Because the Commission could not make 
on-site inspections, it considered and generally accepted as dispositive the 
claimants’ records of book value, insurance coverage for the properties, 
and statements of profit and loss. The typical small claimant did not 
have such records. In these cases, the only alternative to the denial of 
claims for the loss of personal property was to attempt to determine a 
reasonable value. If the only evidence of record about the existence of 
the loss was general descriptions in affidavits of persons acceptable to the 


51 Cuba Hearings, supra note 9, at 138-39 (emphasis added) [Statement of Robert 
E. Lee]. 

5278 Stat. 1112 (1964), as amended, 22 U.S.C. §1643£(a) (1970). 

53 Despite the statutory standard, in general, the decisions are documents which 
reveal little more than the claimant’s name, nationality, the property taken and its 
location, and a recitation of its “considered” value. It is estimated that 80% of the 
Commission’s decisions, falling into perhaps four variations, were reported in so similar 
a fashion that it is possible to read the first and last paragraphs without missing any 
new substantive conclusions. In fact, of the five pages of an average certification or 
denial at least half is identical with any other decision. ‘There is no doubt that 
this nation of lawyers could have more fully and individually reported each decision. 
The use of this standard form only minimally complies with the statutory directive. 

54 An analysis of the Commission’s decisions certified as valid to the Secretary of 
State reveals that of the $196,861,834 of finally certified awards, over 90 per centum 
of the total value came from awards of over $100,000. Of the 18 awards of one 
million dollars or more, which in total amounted to $165,566,730.66, ten awards 
were to corporations, while the remaining eight were to nonprofit missionary, educa- 
tional, and medical organizations. Only the certifications of less than $100,000.00 show 
a majority of individual claimants. 
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Commission for their probity and disinterest in the particular claims," 
this “secondary evidence” was deemed acceptable by the Commissio:.°° 
Conversation with officials of the Commission revealed that the 1950 fall 
and winter edition of the Sears, Roebuck Catalogue was often consulted 
to establish a certifiable value for these smaller claims. 

The Commission frequently reported only its conclusion that the award 
is “comparable” to the value of other properties previously considered in 
the seme city.°7 This practice resulted in claims where the Commission, 
on its own accord, determined that the claimed values were too low, in 
some cases granting substantially greater awards.°* In other decisions 
the Commission found the claim too high and made an award of a lesser 
ernount.°°> The Commission must have had some internally consistent 
standerd, notwithstanding its failure to reveal what it was. On the othcr 
land, it is not at all certain that a general standard could necessariy 
Give : correct view of the value of a particular piece of property. An 
indivicuaľs property in a rich neighborhood of Shanghai, for example, 
1ay Lave been in a poorer state of repair than the more valuable property 
of his neighbors. Thus, while valuation on an averaging basis may result 
in a reasonably determined total liability for the PRC, it does not guer- 
antee an award which is fair to the claimant. Yet, if there is a total lack 
of cooperation from the foreign government, the Commission can do litt!c 
else in the absence of access to primary evidence. This same circumstance 
highlights one of the inherent defects of the preadjudicative procedure. 

The Commission had to deal with some money obligations expressed in 
Chinese currency during the period of extraordinary inflation that followed 
the Chinese Civil War.*t Because the local currency had become “worth- 
less” by as early as 1950, the Commission generally denicd claims for 
money obligations payable in Chinese yuan. In the Claim of Maurice 


58 Sec Claim of The Christian and Missionary Alliance, Claim No. CN-0352 (Ave. 
20, 1970). 58 See note 22 supra. 

57 The Commission “has considered the purchase price of the propertics and the 
values of comparable mission properties in other claims of non-profit organizations in 
the China program,” Claim of the Christian and Missionary Alliance, Claim No, CN- 
0352 (Aug. 20, 1970); “In over some fifty claims which the Commissicu has cc '- 
sidercd n this city [Tsingtao], it has found the properties to have been in good con- 
dition, modernly improved and of substantial values.” Claim of George Yousicit, 
ct al, C'2im No. CN-0413, 0417-0418 (April 21, 1970). 

58 In ihe Claim of United Board for Christian Higher Education in Asia, Clan 
No. CN-0401 (Aug. 20, 1970), the Commission explained the certification of $1,420,000 
more then the amount asserted with the following language: 

However, in determining the amount of Joss sustained, the Commission is nt 
bound by any lesser or greater amounts which may be asserted by claimants as 
the extent thercof. 

59 Sec Claim of Solomon Tukachinsky, Claim No. CN-0370 (June 10, 1970). 

80 Cuba Hearings, supra note 9, at 18. 

61 See Claim of Sandovitch Bros., Inc., Claim No. CN-0515 (July 14, 1970), whas 
the Commission notes the exchange rate in November 195], at 32,400 yuan for ono 
U.S. dollar. On June 30, 1951, the exchange rate was 23,000 por one U.S. dollar. 
Claim of Ann Ellis, et al., Claim No. CN-0554 (July 10, 1970). 
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A. Donnell, et al.,°? the Commission held to be valueless the asserted loss 
of 6,495 preferred shares and $88,400.00 in bonds of the Shanghai Power 
Company which linked convertibility to the local currency. However, 
in cases in which the Chinese Communists forced payment of funds at 
inflated exchange rates to secure visas for corporate personnel who had 
not been allowed to leave, the Commission allowed recovery for the 
full cost of this de facto ransom.®* 

The question of how to compensate claimants for the continued loss of 
property, with a resulting deprivation of the use of the properties for al- 
most two decades, was resolved in the first decision of the Commission. 
Citing a Cuban Claims Program decision, the Claim of Lisle Corporation, 
CU-0644,* the Commission determined that 


interest should be included as a part of the certification and that such 
interest should be at the rate of 6% per annum from the date of loss 
to the date on which provision is made for settlement. 


While the inclusion of interest has been standard practice in previous 
claims programs, the effect of interest on the total certified awards is 
great in the China Claims Program because of the long passage of time. 
Indeed, the interest is double the value of each certified award. The 
granting of interest precluded additional compensation for such post- 
taking use as potential rental and profit production. 


IV. 
COMPENSATING THE CHINA CLAIMANTS 


With the China Claims Program completed and its record certified to 
the Secretary of State, claimants now must look to the U. S. Government 
for action which will bring them compensation for their losses. In con- 
sidering the result of the completed program, it is not inappropriate to 
ask just what the response of the PRC to it will be. Recent events indi- 
cate that the claims settlement may be part and parcel of a more compre- 
hensive accord between the United States and the PRC, but it is still 
too early to determine whether this will be so.87 

The general rule of international law is that the uncompensated taking 
of property is illegal,** but it is doubtful that the Chinese attitude toward 


62 Claim No. CN-494-0501, 0502 (June 30, 1970). 

68 Claim of American Express International Banking Corporation, Claim No. CN-0340 
(Aug. 20, 1970). 

64 For precedent purposes, the earlier Cuban decision is the Claim of American Cast 
Iron Pipe Company, Claim No. CU-0249, Decision No. CU-13, where the applicability 
of interest to awards certified under Title V is fully considered. Cited at FCSC, 
TWENTY-FirtH SEMIANN. REP. 49 (July—Dec. 1966). 

65 This language is the standard phraseology used in all claims where losses were 
certified to the Secretary of State. 

66 See Claim of John H. Lewis, et al, Claim No. CN-0092-0093 (Sept. 24, 1969). 

67 See N.Y. Times, Feb. 26, 1973, at 1, col. 8. 

88 Seg RESTATEMENT (SECOND) Foreicn RELATIONS Law OF THE UNITED STATES 
§$185-190 (1965). 


1973] JURISPRUDENCE OF FOREIGN CLAIMS SETTLEMENT COMMISSION 739 


international law is completely reconcilable with our own. While the 
record of the PRC’s compliance with international agreements which that 
government entered into is good,” the attitude of the PRC toward pre- 
1949 agreements between the Republic of China and foreigners is gen- 
erally unfavorable.” While the claimants in the China Claims Program 
asserted private claims, it is clear that their pre-1949 activities in China 
followed a long history of foreign domination of the Chinese economy. 
The particular circumstances of Chinese history, including unequal treaties, 
foreign commercial domination as a general result of the inferior military 
position of China, and the general Communist opposition to the cultural 
and political imperialism and exploitation which allegedly accompanied 
many of these financial and educational activities, will have their impact 
on an acceptable settlement of the claims.”? Moreover, in order to accept 
as valid all certified claims, the PRC would have to admit that certain 
of its previous governmental decrees were against international law; for 
example, the claims resulting from the de facto “ransom” demands of the 
PRC would seem particularly troublesome.” 

If one sets the present-day value of the claims, with interest, at 
$400,000,000, China would have difficulty, in the absence of an overall 
trade package with the United States in securing the foreign exchange to 
settle them, even if it should wish to do so. While the United States might 
settle for Chinese payment over a period of twenty years, as in the case 
of Poland,” and more recently in the case of Hungary,” China may not 
be willing to accept such a long-term debt. Moreover, with the PRC now 
entering an expansive period of foreign policy, the need for $100-200 
million annual foreign exchange trade surplus will be even greater. 

The United States is faced with a completed preadjudicatory claims 
program but no agreement to provide funds for its settlement. Hereto- 
fore, payment has been provided for in a lump sum agreement,” with 


6° See Chiu, The Nature of International Law and the Problem of a Universal System, 
in Law in Curnese FOREIGN Ponicy: COMMUNIST CHINA & SELECTED PROBLEMS OF 
INTERNATIONAL Law 1-19 (S. Leng & H. Chiu eds. & contribs. 1972). 

10 See L. LEE, CHINA AND INTERNATIONAL AGREEMENTS 119 (1969). 

71 See note 1 supra. 

72 See, e.g, Cohen, Chinese Attitudes Toward International Law—And Our Own, 
in CONTEMPORARY CHINESE Law: RESEARCH PROBLEMS AND Perspectives 282 (J. 
Cowen ed. & contrib. 1970); Cumna’s PRACTICE or INTERNATIONAL Law: Some Case 
Sruprs (J. Coren ed, & contrib. 1972). 

78 See, e.g., Claim of American Express International Banking Corporation, Claim 
No. CN-0340 (June 30, 1970) wherein a claim for $66,624.00 as payment for the 
release of the Assistant Manager in charge of the claimant’s Shanghai office was 
allowed. The Assistant Manager remained in China for five years before refunds 
were paid and his exist visa was granted. 

74 Agreemet with Poland, July 16, 1960, TIAS No. 4545; Rode, The American- 
Polish Claims Agreement of 1960, 55 AJIL 452 (1961). 

78 See N.Y. Times, March 7, 1973, at 14, col. 1. 

76 See, e.g, Agreement with the Federal People’s Republic of Yugoslavia Regarding 
Pecuniary Claims of United States and Its Nationals, July 19, 1948, 62 Stat. 2658 
(1948), TIAS No. 1803. See Clay, Aspects of Settling Claims Under the Yugoslav 
Claims Agreement of 1948, 43 Gro, L.J. 582 (1955). A lump sum of $5,000,000 was 


740 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


payments, as mentioned above, often made in installments over a period 
of years.” A feasible model for a United States-Chinese agreement for 
the settlement of these claims can be found in the “Litvinov Assignment” 
of 1933,7 under which the United States and the Soviet Union agreed to 
settle certain claims by the assignment to the United States of assets due 
the Soviet Government as the successor of prior governments of Russia. 
If the PRC assigned to the United States its interests in the assets blocked 
and frozen at the outset of the Korean Emergency, substantial funds would 
be made available to compensate the China claimants, at least for 15 to 
20 percent of their adujdicated losses. As under the War Claims Dis- 
tribution of 1962 (but unlike the Litvinov Assignment), claimants with 
smaller individual claims should be fully compensated. In the China 
Claims Program, claimants with certified awards of less than $100,000 
account for only 10 per cent of the total certified amount.’® 

As pointed out by one scholar,®° the use of a lump sum settlement avoids 
the express admission by the nationalizing country of the validity of any 
particular claim. Such a settlement would confirm the general liability 
of China to compensate U. S. nationals who lost property when relations 
between the United States and the PRC deteriorated in 1950. If the 
blocked Chinese assets were utilized, there also would be minimal impact 
on the foreign trade and internal development plans of the Chinese. In 
any event, the final resolution of the China Claims Program presents a 
challenge to the efficacy of the preadjudication approach. 


made available for the settlement of certain Italian claims under the so-called Lombardo 
Agreement with Italy, Aug, 14, 1947, 61 Stat. 3692 (1947), TIAS No. 1757. Moreover, 
funds were made available for certain claims against the Soviet Union by the Litvinov 
Assignment of Nov. 16, 1933; see Fesc, DECISIONS AND ANNOTATIONS 755 (1968). 

77 See also Convention with Panama, Jan. 26, 1950, 1 UST & OIA 685, TIAS No. 
2129 (67), See generally Appendices to Fesc, Decisions AND ANNOTATIONS (1968). 

78 See note 76 supra. See also D. Bishop, THe RoosEvELt-Lrrvinov AGREEMENTS, 
Tue AMERICAN View (1965). 79 See note 54 supra. 

80 B, Weston, INTERNATIONAL CLarms: Posrwar FRENCH Practice (1971). 


NOTES AND COMMENTS 


RECENT MOVEMENTS TOWARD STRENGTHENING 
THE INTERNATIONAL COURT OF JUSTICE 


In August 1965, the House of Delegates of the American Bar Associa- 
tion put the Association on record as favoring world peace through a 
strengthened international judiciary. In its preambular paragraphs, the 
resolution recited that “the International Court of Justice, although now 
performing a useful function in resolving international differences, is not 
being utilized to its maximum capacity”; that “the private bar has long 
been committed to the principle of resolving all differences, public and 
private, by sound judicial processes”; and that “a re-examination of the 
Statute of the Court may well point to ways and means of making the 
Court an institutional structure having greater usefulness in meeting the 
requirements for world peace.” 


On these premises, the American Bar Association recommended: 

that the members of the United Nations be asked to consider a re- 
vision of the Statute of the International Court of Justice. . .. to give 
the Court jurisdiction over all members of the United Nations... . 
consideration [to] be given to the Court being composed of inter- 
national judges having tenure for life . . . and to prohibiting the 
overruling of a plea to the jurisdiction on the ground that a contro- 
versy is domestic except by a vote of two-thirds of its entire mem- 
bership. 

On August 14, 1970, several countries (supplemented by others on Sep- 
tember 10 and 11) requested that “Review of the Role of the International 
Court of Justice” be placed on the agenda of the General Assembly.? As 
required by Rule 20 of the Assembly’s Rules of Procedure, an explanatory 
memorandum was attached. It stated that a “study should be under- 
taken . . . of the obstacles to the satisfactory functioning of the Inter- 
national Court of Justice, and ways and means of removing them,” The 
draft (Sixteen-Power) resolution was obviously aimed toward achieving 
compulsory jurisdiction of the Court as its ultimate goal. Its main pro- 
vision was appointment of an ad hoc committee to study the situation 
and to report back its recommendations. 

In the course of the debate in the Sixth (Legal) Committee, it was re- 
called that at the San Francisco Conference in 1945 many countries, in- 
cluding the smaller nations, had sought compulsory jurisdiction for the 
Court in order “to offset their military weaknesses.” 4 

In the UN debate, the Communist nations, for which the Soviet Union 
acted more or less as spokesman, almost uniformly and strongly opposed 


11965 ABA Rerr. 580. 2UN/Doc. A/8042, at 1 and 2. 
8 Ibid., at 3. 
4 Report of the Sixth Comm. UN Doc. A/8238, at 14, 
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the compulsory jurisdiction of the Court on the ground that it would 
deprive them of their national sovereignty and would change the overall 
concept of the United Nations by giving the ultimate power to the Inter- 
national Court of Justice instead of to the Security Council in which the 
Soviet Union could always exercise its veto. Poland took a somewhat 
different position. Stating that the practice of accepting compulsory juris- 
diction of the Court with reservations made the acceptance only apparent, 
Poland felt that efforts should be directed primarily at overcoming dis- 
trust and encouraging states to bring disputes before the Court, a con- 
sumation which could be accomplished within the framework of the 
present Statute.” Yugoslavia, while conceding that the fact that jurisdic- 
tion of the Court was not compulsory was a principal obstacle to its effec- 
tiveness, nevertheless considered that in contemporary conditions it would 
not be realistic to expect a larger number of countries to accept the com- 
pulsory jurisdiction of the Court.® 

On behalf of the smaller nations, Ecuador stated that it did not share 
the view that the acceptance of compulsory jurisdiction of the Court in- 
volved a sacrifice of state sovereignty.” And the Philippines submitted 
that states should be encouraged to accept compulsory jurisdiction of the 
Court without reservations.® 

Rather surprisingly, the U.S. representative, Mr. Grimer, stated that 
his delegation had no intention of amending the Statute, “Article 36 in- 
cluded”; whereupon the Hungarian delegate inquired why, in that case, 
it was necessary to set up an ad hoc committee.® 

On the other hand, Senegal, suggesting that all efforts theretofore made 
to impose compulsory jurisdiction on states had been resisted on the 
ground that their sovereignty would be impaired, submitted that if such 
revision of the Statute should be effected, a number of countries would 
drop out of the United Nations.?° 

Throughout the discussions, in both the Sixth Committee and before 
the General Assembly, the delegate of the USSR insisted “that the reason 
for the Court’s present lack of activity was that it had handed down unjust 
decisions.” Statistics, however, reveal that the Soviet judge concurred 
in 22 of the Court’s 27 decisions in contested cases since 1945.4 

In submitting certain amendments in behalf of several African nations, 
the delegate of Kenya conceded that all states wanted some sort of action 
with a view to enhancing the effectiveness of the Court? A number of 
nations questioned whether it was necessary to establish an ad hoc com- 
mittee or whether the opinions of governments should not first be ob- 
tained.1* 

France introduced a “compromise” draft resolution, omitting the appoint- 


8 Report of the Secretary-General, UN Doc. A/8382, at 66 (Sept. 15, 1971). 


6 Ibid., at 70. 7 A/C.6/SR 1284, at 3. 
8 A/C.6/SR 1281, at 14. ® A/C.6/SR 1224, at 6. 
10 Report of the Secretary-General A/8382/Add. 1, at 12. 

11 A/C.6/SR 1229, at 6, 12A/C.6/SR 1225, at 13. 


18 A/C.6/SR 1224, at 2-6. 
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ment of an ad hoc committee and merely asking governments to submit 
comments on ways of strengthening the Court.* Since many members 
favored such a “compromise,” which did not exclude later appointment of 
an ad hoc committee** and which was acceptable even to the Soviet 
Union, a resolution embodying this approach was adopted?" and, on 
being reported to the General Assembly, was approved in plenary.?® 

Under the resolution, states were invited to submit to the Secretary- 
General views and suggestions concerning the role of the Court on the 
basis of a questionnaire prepared by the Secretary-General. The Court 
was also invited to state its views, should it so desire. 

The responses of governments to the Secretary General’s questionnaire 
covered the points previously made during the oral discussions. However, 
some new considerations of special interest were brought out. 

The Congo submitted, somewhat along the lines of the Soviet complaint, 
that the judges were not always fair or impartial; and Tanzania frankly 
deplored the fact that judges who were nationals of permanent members 
of the Security Council echoed the views of their countries as expressed in 
other United Nations bodies, which was undoubtedly the real reason for 
the Court’s unpopularity. “The independence of the Court should be 
reinforced. . .?° 

Some nations, in order to show that the Court was heavily oriented 
toward European interests, made mention of the fact that of 42 judges 
elected to the Court since its establishment, 17 came from Europe, 14 
from the American Continent, 8 from Asia and Australia, and 3 from 
Africa, although a number of delegations expressed doubt that any greater 
use would have been made of the Court if its composition had been 
different.” 

The use of the term “civilized nations” in paragraph 1({c) of Article 
38, requiring the Court, in deciding cases, to apply “the general principles 
of law recognized by civilized nations,” was severely criticized. Both 
Guatemala and Mexico sought deletion of that phrase on the ground that 
it was “a verbal relic of the old colonialism.” ®2 A number of countries 
were of the view that international organizations should be permitted to 
make direct use of the Court. France alluded to the problems of pro- 
cedure which such a change would occasion. 

Elimination of the system of judges ad hoc was favored by Switzerland 
and Cyprus. The former called their frequent dissents on the side of 
the losing state “a constant phenomenon,” dispensation with which “would 


14 UN Doe. A/C.6/L,80. 

18 As late as Dec. 7, 1972, the Netherlands introduced a resolution for the appoint- 
ment of an ad hoc committee to meet during 1973 and 1974, to report to the General 
Assembly, but the resolution failed to pass. A/C.6/SR 1383. 


16 A/C.6/SR 1224, at 2-4. 17 A/C.6/SR 1229, at 2. 

18 A/RES. 2723 (XXV), adopted at the 1931st plenary meeting, Dec. 15, 1970. 
12 A/C.6/SR 1229, at 3. 20 A/C.6/SR 1281, at 15. 

21 A/8238, at 15-16. 22 A/8382, at 23-25. 


29 Ibid., at 71-77. 24 Ibid., at 76. 
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tend to strengthen the authority of the Court's decisions”; while the 
latter, conceding that there is some support for the concept, submitted 
that if judges ad hoc were allowed to die a natural death, it would be more 
consistent with the decorum of a Court administering justice in accordance 
with law.?¢ 

Ghana and Tanzania both suggested maximum age limits and mandatory 
retirement ages for judges. Both Switzerland and the United States felt 
that the terms of office of the judges should be longer—the former sug- 
gesting that they be appointed for life or for a relatively long fixed term 
without eligibility for re-election, and the United States suggesting that 
the present nine-year term is the minimum needed to assure independence. 
Yugoslavia, on the other hand, suggested that, to enable the Court to renew 
itself frequently, the terms of the judges might be shortened.” 

An especially interesting point was made by the United States: De- 
cisions of the Court might require a two-thirds vote instead of a simple 
majority. Judgments rendered by less than two-thirds would be declara- 
tory and merely form the basis of proposed settlements.** This seems 
particularly significant in light of the present author’s long-standing sug- 
gestion for the overruling of a plea to the jurisdiction only by a vote of 
10 of the 15 judges of the Court.” 

As was to be expected, the Court replied to the Secretary-General’s 
invitation to express its views: 


While the Court is fully mindful of the responsibilities entrusted to 
it by the Charter and its Statute, it does not consider that it could at 
this stage usefully state its views on the questions involved.®° 

It must be borne in mind that the veto remains in the Security Council 
and that the only remedy in the UN Charter to enforce a judgment of the 
International Court of Justice is contained in Article 94 under which an 
aggrieved party may “have recourse to the Security Council which may, 
if it deems necessary, make recommendations or decide upon measures to 
be taken to give effect to the judgment.” In the Security Council a perma- 
nent member may, of course, use its veto not only to protect itself but 
also in favor of its political allies. The Soviet Union has not hesitated 
to apply the veto more than a hundred times in any number of situations, 
unlike the United States, which has rarely made use of it and would un- 
doubtedly comply with any judgment against itself, almost as a matter 
of good sportsmanship. 

Why, then, should the Socialist nations remain so intransigent? It is 
obvious from a reading of the entire record, which is merely summarized 
above, that the Soviets and their political allies will not, certainly not for 
the time being, give way even to the extent of agreeing to the appointment 

28 Ibid., at 62, 63. 26 A/C.6/SR 1281, at 15, 16. 

27 A/8382, at 41-45. 28 Ibid., at 37. 


2° Deutsch, A Plan for Reconstitution of the International Court of Justice, 49 ABA] 
537 (1963). 80 A/C.6/SR 1281, at 120. 
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of an ad hoc committee to study the record and to make recomnicndations 
thereon. 

Almost all concerned seem agreed that some steps should be taken to 
render the International Court more effective. It has, throughout its 
existence of some 50 years (combined with that of the Permanent Court 
of International Justice), rendered decisions in something less than two 
cases per year, none of which has of itself averted armed conflict. 

Most of the suggestions made in the foregoing summary of the record 
support the position of the American Bar Association, and the plan worked 
out over a period of years by the present author. They deserve careful 
and deliberate consideration to improve the stature and the effectiveness 
of the Court. 

However, it must regretfully be concluded that little or no progress 
has been made toward meeting the recommendations of the American 
Bar Association in its 1965 resolution, mentioned at the outset of this 
article. The truculence of the Soviet Union throughout the discussions 
demonstrates the certain veto of such amendments of the Statute of the 
Court as would be required to carry out the beneficent purposes of the 
Association’s resolution. On the other hand, it may nevertheless be that 
the very fact that there have been such discussion and correspondence as 
are outlined above does indicate some progress after all. 

EBERHARD P. Deurscu 
of the New Orleans Bar 


21 Supra, note 29, 


PUBLIC DEBT AND SOVEREIGN IMMUNITY: 
SOME CONSIDERATIONS PERTINENT TO S.566 


§.566, a bill introduced in Congress last January on the subject of “Juris- 
dictional Immunities of Foreign States,” + would import significant changes 
in the law of this country regarding the immunity, both from suit and 
execution, of foreign states. The purpose of the bill is essentially twofold. 
First, the bill would put an end to the practice regarding “suggestions 
of immunity” by the Department of State, which has led to confusion and 
judicial “abdication,” ? and would refer the decision of issues of sovereign 
immunity exclusively to the courts. Second, the bill would give to the 
courts certain statutory guidelines which should be of assistance to them 
in the determination of such issues and the elaboration of a coherent body 
of rules on the subject. 


1119 Conc. Rec. (daily ed.) S. 1298 (1973); 12 ILM 118 (1973). By way of 
background material sce also, American Society of International Law, [1969] Proc., 
176; Lowenfeld, Claims Against Foreign States—A Proposal for Reform of United 
States Law, 44 N.Y.U.L. Rev. 901 (1969) and the “Section by Section Analysis” of 
the bill, Cong. Rec., Feb. 6, 1973 at S, 2118 (hereinafter referred to as “Analysis”). 

2 See e.g., among an abundant literature on the subject, Boynton, International Law-— 
Sovereign Immunity--The Last Straw in Judicial Abdication, 46 Turane L. Rev. 841 
(1972). 
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Statutory enactments in matters of sovereign immunity are rather scarce 
and the few statutes in point usually relate to immunity from execution 
rather than immunity from suit. Examples are found in Italy and Greece, 
where it is provided that no execution can be levied upon the property 
of foreign sovereigns without the authorization of the proper authorities.® 
Except for such statutes, issues of sovereign immunity are in most countries 
referred for decision to the courts, whose pronouncements, however, are 
not necessarily consistent from country to country or in one and the same 
country at the same or different times. This is particularly, but by no 
means exclusively, the case in regard to issues arising in respect of the 
public debt of foreign states, political subdivisions of such states, and other 
foreign public agencies or bodies. 

There is no consensus as to whether the foreign borrowings made by 
such entities should be regarded as acts jure gestionis or acts jure imperii,‘ 
or on the question whether immunity, to the extent that it exists, should 
be granted only to the central government of a foreign state or be ex- 
tended also to its political subdivisions, or to certain agencies.’ 

In order to deal with this situation, lenders have recourse to various 
contractual devices, the most common of which is to stipulate in the Joan 
documents that the borrower submits to the jurisdiction of a designated 
forum and waives any rights to sovereign immunity from suit and, possibly 
also, from execution. However, in this respect also, there is no general 
agreement as to the effect of such waivers of immunity. These are usually 
held binding and enforceable in Continental countries in regard to im- 
munity from suit, although not necessarily in regard to immunity from 
execution.* In other countries, such as the United States and the United 
Kingdom, contractual waivers of immunity from suit have been held re- 
vocable and immunity from execution remains in any case the general rule.’ 

Under the circumstances the situation of creditors of foreign sovereigns 
may be difficult indeed. The most carefully drawn waiver of immunity ® 


8 Italy, Decree-Law of Aug. 30, 1925 and Law of July 15, 1926, Art. I, as trans- 
lated in SERENI, THE ITALIAN CONCEPTION OF INTERNATIONAL Law 239 (1943); Greece, 
Law 15/1938, see Cass, Greece, Case No. 460/1962, 16 Rev. HELLÉNIQUE pe Drorr 
INTERNATIONAL 355 (1963). See generally, DELAUME, LEGAL Aspects OF INTERNA- 
TIONAL LENDING AND Economic DEVELOPMENT Financine 204-06 (1967). 

4 DELAUME, preceding note, 156-57. 8 Id, 157-59. 

8 Id. 159, 204. See also text and note 32 infra. 

7 Id, 160, 205. Cf. Isbrandtsen Tankers v. President of India, 446 F.2d 1198 (2d 
Cir. 1971). See also, “Analysis” (note 1 supra), at S. 1301-02. 

8 In this country, some lenders have gone so far as to add to waivers of immunity 
a stipulation to the effect that the loan should be considered as “a private and com- 
mercial act” rather than a “governmental or public act,” thereby attempting to get 
to the root, or one of the roots, of the problem. See DELAUME, note 3 supra, 171. 

Whether such a stipulation, assuming that it would have been sufficient to over- 
come a plea of immunity from suit, would have had the same effect in regard to 
execution against the assets of the borrower is doubtful. See Dexter and Carpenter v. 
Kunglig Jamvagsstyrelsen, 43 F.2d 705 (2d Cir. 1930); Weilamann v. Chase Man- 
hattan Bank, 192 N.Y.S. 2d 469, 21 Misc. 2d 1086 (Sup. Ct. 1959). 
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is no guarantee against judicial fiat or, at the other extreme, suggestions of 
immunity made for political rather than legal considerations. 

S.566 should, in this respect, bring some solace to American lenders. 
Certain of the proposed rules, however, appear somewhat over conservative 
and it may be appropriate to consider them in the context of both Ameri- 
can lending practice and the rules and contractual practices obtaining in 
other leading financial markets, possibly competing with those in the 
United States. 


I 
Tue STATUTORY RuLes or S.566 


A. Immunity from Suit. 


Section 1606 of Title 28 of the United States Code, as proposed in S.566, 
would make a fundamental distinction between the public debt of the 
central government of a foreign state and that of its political subdivisions 
or of an agency of such state or subdivision. 

Political subdivisions and agencies would enjoy no immunity at all in 
regard to their own borrowings in the United States. This principle is 
clearly stated in §1606(a)(2),° which would make the American rule con- 
sistent with that of other countries, such as France.2° Since in respect 
of the public debt of such entities $.566 refuses to characterize borrowing, 
as a commercial act (falling within the scope of §1605) or as something 
else," the rationale for this provision must be that immunity, to the extent 
that it exists, must be limited to the public debt of the central government 
a characterization in accord with that of other countries.?? 

As to the public debt of a central government, 8.566 acknowledges the 
principle of absolute immunity from suit in the absence of an “explicit” 
waiver of immunity on the part of the borrower. According to the Sec- 
tion by Section Analysis which accompanies S.566, this solution: 


... should be maintained by the United States, in its role as one of 
the principal capital markets of the World. Many national govern- 
ments are unwilling to issue their securities in a foreign country which 
subjects them to actions based on such securities . . + 


®(a) A foreign state shall be immune from the jurisdiction of the courts of the 
United States and of the States in any case relating to its public debt, except if: 


(2) the case whether or not falling within the scope of Section 1605 (appli- 
cable among other things to commercial acts carried out by foreign sovereigns), 
relates to the public debt of a political subdivision of a foreign state, or of an 
agency or instrumentality of such a state or subdivision .. . 

10 DELAUME, note 3 supra, 157-60. See also, Cour d’appel, Paris (ler Ch.) Nov. 
5, 1969, Gouvernement du Land de Hesse v. Neger, 59 Rev. Crarrigue pe Drorr 
INTERNATIONAL Prive 703 (1970), 11 See note 9 supra, 

12 DELAUME, note 3 supra, 157-60. See also, the European Convention on State 
Immunity of May 16, 1972, 11 ILM 470 (1972), Arts. 27 and 28. 

48 §1608(a)(1). 14 See supra note 1, at $.2118~20. 
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This statement finds support in the practice generally prevailing in the 
United States, with some notable exceptions," in respect of bonds publicly 
issued in the market. It contrasts, however, with the practice of American 
lenders regarding loans made directly by them to foreign sovereigns. 
The loan documents relating to such transactions usually provide for 
express waivers of immunity.® By placing both types of transactions 
under the same heading of “public debt,” $.566, therefore, seems to 
formulate a rule of general application which, in a substantial measure, 
does not accord with American contractual lending practice. 

Nor would the rule be consistent with that of other leading financial 
markets, such as those in Switzerland. For several decades, the Swiss 
courts have consistently held that borrowings made in that country by 
foreign sovereigns should be considered as acts jure gestionis subjecting 
the borrower to the jurisdiction of the Swiss courts, which is always pro- 
vided for in the loan documents, irrespective of whether those consist of a 
direct loan contract or bonds publicly issued in the market.1® Yet, this 
restrictive approach to sovereign immunity, which is not limited to im- 
munity from suit and applies also to immunity from execution,’® does not 
seem to have affected in the least the attractiveness of the Swiss capital 
market, the financial conditions of which are such as to make foreign 
sovereigns willing to abide by the strict rules of the Swiss law. Sub- 
stantially the same observation can be made in respect of loans contracted 
or bonds issued in other domestic Continental markets or the Euro-bond 
market. Though cases in these countries are too few to reveal the same 
consistent pattern as that which prevails in Switzerland,”* current con- 


15 DELAUME, note 3 supra, 174 and note 66. 
18 Jd, 170-72. 
17 “Analysis” (note 1 supra), at $.2120, according to which: 


While there is no clear definition of “public debt,” the concept seems to em- 
brace not only direct bank loans but also governmental bonds and securities 
sold to the general public through bond markets and stock exchanges. 


18 This solution is subject to the additional requirement that the transaction must 
be connected with Switzerland, e.g., either because the loan contract was made, or 
the bonds were issued, or payment is to be made in that country. See e.g, Tribunal 
fédéral, March 18, 1930, République Hellénique v. Walder, R.O. 56.1.237; Tribunal 
fédéral, June 6, 1956, Royaume de Grèce v. Banque Julius Bär et Cie, R.O. 82.1.75, 
23 Inr. L. Reports, 195 (1956); Tribunal fédéral, March 13, 1918, K.K. Oester- 
reichisches Finanzministerium v. Dreyfus, R.O. 44.1.49; Tribunal fédéral, Oct. 7, 1938, 
Etat Yougoslave v. S.A. Sogerfin, 61 La Semaine Jupiciame 327 (1939). Cf. Tri- 
bunal fédéral, Feb. 10, 1960, République Arabe Unie v. Dame X...., R.O. 86.1.23; 
88 J. De Drorr INTERNATIONAL 458 (1961); 55 AJIL 167 (1961). 

18 See text and notes 31 and 42 infra. 

20 DELAUME, note 3 supra, 174. See also text and note 42 infra. 

21In France, it has recently been held that the guarantee by a foreign (Turkish) 
government of bonds issued by a municipality (the City of Constantinople) should 
be characterized as an act jure gestionis and that the guarantor could not plead 
sovereign immunity. See Court of Appeal of Rouen February 10, 1965, Société 
Bauer, Marchal et Cie v, Ministre des Finances de Turquie, 92 J, pe Drorr INTER- 
NATIONAL 655 (1965); 54 Rev. CRITIQUE DE Drorr INTERNATIONAL Privé 565 (1965). 
See also in the same case, Court of Cassation Dec. 19, 1961, Juris-Classeur Périodique, 
La SEMAINE JunmiQuE, II, 12 489 (1962); summarized in 56 AJIL 1112 (1962). 
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tractual lending practice shows that foreign sovereign borrowers are not 
reluctant to waive sovereign immunity in order to have access to the 
market.?? 

The basic issue is thus squarely. raised. Should a foreign government, 
by not being asked or by refusing to waive its immunity at the time of 
contracting, be allowed to intimate that it might with impunity renege 
upon its contractual commitments simply because the transaction falls 
within the concept of “public debt”? Or should the borrower be bound 
initially and irrevocably by the terms of the loan contract or the bonds, 
as it would in the case of a “commercial” operation, freely negotiated un- 
der the conditions, whether “commercial,” “financial” or other, prevailing 
at the time of contracting? The answer to such questions cannot, and 
should not, be in doubt. The time has passed when a state’s public debt 
was regarded as not binding in law, but in honor only. Securities laws 
and regulations,” statutes providing for the grouping and defense of the 
interests of bondholders,’ or the settlement of disputes between holders 
of foreign bonds and foreign public borrowers ** have been enacted in 
various countries in the last few decades. They all bear testimony to the 
fact that foreign sovereigns are, in respect of foreign borrowings, increas- 
ingly subject to definite requirements of a legal nature. Under the cir- 
cumstances, the distinction attempted by the drafters of S.566 between the 
“public debt” of central governments and that of other foreign public 
entities (which are both subject to essentially the same securities laws 
and other regulations) appears to constitute a somewhat gratuitous ac- 
knowlegmment of a concept of state contract which has outlived the 
doubtful usefulness that it may have had in years long past. 

A reconsideration of outmoded notions is in order and has already found 
its expression in the provisions of the European Convention on State 
Immunity of May 16, 1972.28 This Convention differs in approach from 
S.566 which maintains the principle of sovereign immunity, subject only 
to making various and significant inroads into it. This approach may 
bring the advantage of showing the significant changes brought about 
by the bill. The Convention starts from the premise that in a number of 
situations, which are enumerated in the Convention a contracting state 
should have no immunity from suit. It is only in cases other than those 
listed in the Convention that a contracting state may still be entitled to 
plead sovereign immunity as a defense.?* In other words, under the 
Convention, sovereign immunity, rather than being the principle, has be- 
come a purely residual concept. This approach has a direct impact upon 
the solutions adopted in the Convention in connection with state contracts. 

22 See text and notes 39 to 43 infra. 

28 To which express reference is made in S.566, §1608(b). 


24 DELAUME, note 3 supra, 52-70, 28 Ibid., 185-87. 
26 11 ILM 470 (1972). 27 Arts. 3 to 14. Art. 15. 
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Pursuant to Article 4(1) of the Convention: 


o o o A Contracting State cannot claim immunity from the jurisdiction 
of another Contracting State, if the proceedings relate to an obliga- 
tion of the State, which, by virtue of a contract, falls to be discharged 
in the territory of the state of the forum.” 

The generality of this provision and the absence of any qualification, 
such as is made by the Convention in regard to certain employment con- 
tracts,” makes it applicable to loans contracted by contracting states. In 
effect, such operations, whether they consist of direct loan agreements or 
bonds publicly issued in the market, always include an “obligation” (even 
if only payment) to be “discharged” in the market of issue or that in 
which the funds are raised. The worn-out mantle of immunity has, 
therefore, been shed by the drafters of the Convention and replaced by 
the basic principle of sanctity of contracts. The Convention, of course, 
reflects Continental views on the subject. The question, however, is 
whether those views ought to be taken into account in the drafting of an 
American statute of major importance intended not only to clarify the 
law of this country but to ensure also that the American markets remain 
competitive with those outside the United States. Or, to put the question 
in another way, is the basic issue of competitiveness a matter of juridical 
leniency toward foreign sovereigns or is it one of a purely financial nature, 
depending upon the conditions in which money can be obtained in the 
American or the non-American markets? 


B. Immunity from Execution. 


Insofar as public entities other than a central government are concerned, 
the provisions of S.566 and of the European Convention are consistent, 
since they both provide that such entities are not entitled to immunity 
from suit or to immunity from execution.?° 

In regard to the immunity of central governments, the European Con- 
vention adheres to traditional notions. It provides that: 


No measures of execution or preventive measures against the property 
of a Contracting State may be taken in the territory of another Con- 
tracting State except where and to the extent that the State has ex- 
pressly consented thereto in writing in any particular case.*° 


This provision is more conservative than the law of Belgium or Switzer- 
land, since it is held in these countries that whenever there is no immunity 
from suit, there should be, even in the absence of an express waiver of 
immunity, no immunity from execution.** It is more consistent with the 

28 Art. 5, 

29 European Convention, Arts. 27 and 28. S.566, §1610. 

80 Art. 23, 


31 Trib, Civ. Brussels April 30, 1951, Socobelge et Etat Belge v. Etat Hellénique, 
J. pes Trrsunaux 298 (1951); 79 J. pe Drorr INTERNATIONAL 244 (1952); 18 Inr. 
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law of France, which in its latest formulation maintains immunity from 
execution even if there is no immunity from suit.*? 

While this last solution would be in accord with existing American case 
law, it would be inconsistent with the solutions provided for by S.566 
in regard to the commercial activity of foreign states. In this last respect, 
§1610(a)(2) of S.566 provides that the assets in the United States of a 
foreign state “to the extent that they are used for a particular commercial 
activity” shall not be immune from attachement or measures of execution 
if, inter alia, the foreign state has waived its immunity “either explicitly 
or by implication.” This provision, however, is clearly limited to waivers 
of immunity incidental to the commercial activity of foreign states. Since 
under §1606 of S.566 “public debt,” insofar as a foreign state is concerned, 
is not a “commercial” transaction, it would follow that §1610(a)(2) can- 
not receive application in regard to contractual waivers of immunity found 
in loan documents. 

Such an interpretation could have dire consequences. In the absence 
of any provision similar to §1610(a)(2) in respect of “public debt,” the 
implication would be that, notwithstanding a waiver of immunity from 
execution in loan documents, the waiver would remain revocable. There 
would thus be a flagrant opposition between the treatment of waivers of 
immunity in respect of commercial transactions, which under S.566 are 
irrevocable, and of waivers of immunity from execution relating to the 
borrowings of foreign states, which, for lack of express reference thereto 
in $.566, would continue to be governed by American case law. The 
situation becomes even more curious when it is observed that waivers of 
immunity from suit are under §1606(a)(1) irrevocable in regard to the 
public debt of states in exactly the same manner as waivers concerning 
the commercial transactions of such states (§1605(1)). Whether these 
discrepancies are the result of an oversight or of a deliberate choice is not 
known, but it may be suggested that the matter deserves some recon- 
sideration.*¢ 


L. Reports 3 (1951); Tribunal fédéral, February 10, 1960, République Arabe Unie 
v. Dame X...., R.O. 86.1.23; 88 J. pe Drorr INTERNATIONAL 458 (1961); 55 AJIL 
167 (1961). In Royaume de Grèce v. Banque Julius Bär et Cie, Tribunal fédéral, 
June 16, 1956, R.O. 82.1.75, the action was dismissed but only on the ground that 
the loan transaction (bonds payable outside Switzerland) did not have a sufficient 
connection with the Swiss territory to enable the Swiss courts to exercise jurisdiction 
and validate the attachment in Switzerland of funds deposited in that country by the 
Greek Government. 

82 Cass. Nov. 2, 1971, Clerget v. Banque Commerciale pour Europe du Nord, 61 
Rev. CRITIQUE DE Drorr INTERNATIONAL Privé 310 (1972); 99 J. be Drorr INTER- 
NATIONAL 267 (1972). 

88 Dexter and Carpenter cited note 8 supra. 

84In the same connection, it should be noted that whereas under §1606(a)(1) a 
waiver of immunity from suit in connection with the public debt of foreign states 
must be “explicit,” a waiver of immunity from execution under §1610(a){1) may, 
in respect of commercial acts, be made “explicitly or by implication.” A choice be- 
tween the two alternatives would appear useful for the sake of consistency. 
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IL 


CONTRACTUAL LENDING PRACTICE AND SOVEREIGN IMMUNITY 


A. Immunity from Suit. 


The frequency of choice of forum clauses and corresponding waivers of 
immunity in transnational loan documents is proportionate to the expected 
effectiveness of such stipulations in the relevant forum. Thus, whereas 
such stipulations are not normally found in England, where waivers of 
immunity are revocable, they are a permanent feature of loan contracts 
made, or bonds issued, in Switzerland, where waivers of immunity are 
irrevocable. 

As mentioned above, waivers of immunity are commonly found in loan 
contracts concerning loans made directly by American financial institutions 
to foreign sovereigns, but are much less frequent in the case of bonds issued 
in the American market by foreign states.8* Whether this difference is at- 
tributable to reasons of prestige and national pride on the part of the bor- 
rowers or to other reasons, including possibly traditional patterns of doing 
business, is an interesting matter for speculation. Of more practical sig- 
nificance, however, is the fact that in recent years bonds issued by foreign 
governments or by certain international organizations such as the High 
Authority of the European Coal and Steel Community have included ex- 
press waivers of immunity, subjecting the borrower to the jurisdiction of 
American courts.*? 

In addition to these national trends, the stipulations in use in the Euro- 
bond market also deserve attention. Bonds issued by foreign sovereigns 
in the Euro-bond market commonly provide for waivers of immunity from 
suit and the submission of loan disputes to the jurisdiction of a specifically 
agreed forum or of alternative fora in the country of issue and in that of 
the borrower. In this respect, some provisions are more explicit than 
others, depending presumably on the particular preference of the managing 
underwriters or their counsel for a specific formula.** Thus, certain stipu- 
lations may contain no more than an express choice of forum, whereas 

35 DeLAUME, note 3 supra, 169-70; 174. 38 See text and notes 15 and 16 supra. 

87 DELAUME, note 3 supra, 174, n. 66, and 175~77. 

38 DeLauME, Choice of Law and Forum Clauses in Euro-Bonds, 11 Cor. J. Trans. 
L. 240, at 248 and 252-54 (1972). 

39 See e.g., the prospectus of the U.S. $15 million 8 3/4 per cent guaranteed Bonds 
due 1986 of Pekema Oy, unconditionally guaranteed by the Republic of Finland: 


The guarantee is governed by English law. The Republic has agreed to accept 
the jurisdiction of the English Courts 

See also, the Republic of South Africa, DM 100 million 7 per cent Bonds of 1972: 
The forum for all actions aisn a matters which have been provided for a 
these Conditions [of issue] be Frankfurt am Main. In this respect, 
Republic of South Africa a dais to the jurisdiction of the German courts. The 
bondholders, however, may waive such forum and pursue their claims before 
courts within the Republic of South Africa where German law shall likewise be 
applied to those Conditions. 

A similar provision is found in the Mexico, DM 100 million 7 1/4 per cent Bonds 


of 1978. 
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other provisions may include an express waiver of immunity,“ particularly 
but not exclusively when such a waiver is supplemented by a waiver of im- 
munity from execution. 


B. Immunity from Execution. 


Waivers of immunity from execution are, of course, implicit in bonds 
issued in such countries as Switzerland in view of the established position of 
the Swiss courts that, where there is no immunity from suit, there should be 
no immmnunity from execution.* This consideration explains why express 
waivers are not always found in bonds issued in Switzerland and such 
bonds may simply provide for the submission of loan disputes to a Swiss 
forum.*? 


Express waivers of immunity, however, have appeared (it is believed 
for the first time in 1970) in Euro-bonds governed by German law and 
providing for the jurisdiction of the German courts, such as the DM 100 
million 814 per cent Bonds 1970/1985 issued by the Republic of Ireland, 
which provide that: 


The place of jurisdiction in respect of all matters covered in these 
Terms and Conditions is Diisseldorf. The bondholders and Commerz- 
bank Aktiengesellschaft, however, are also entitled to pursue their 


40 See e.g., the Republic of South Africa 1970-1982 External Loan of 20 million 
European Units of Account, which, after providing for the application of the law 
of the Grand Duchy of Luxembourg, stipulates that: 

The bondholders shall be free to enforce their rights against the Republic in 

the courts of the Grand Duchy of Luxembourg and/or of the Republic of South 

Africa. The Republic has expressly waived sovereign immunity with respect 

to any action or proceeding brought in the courts of the Grand Duchy of Luxem- 

bourg or in the courts of the Republic of South Africa in connection with the 

Bonds. For the purpose of any action or proceeding brought in the Grand 

Duchy of Luxembourg, the Republic has elected domicile at the principal office 

of the Fiscal Agent for all acts, formalities or procedures in connection with the 

present loan and has irrevocably submitted to the jurisdiction of the courts of 
the Grand Duchy of Luxembourg. 

Similar provisions are found in the Kingdom of Denmark 1972-1987 External Loan 
of French Francs 100 million and the Commonwealth of Australia 8 per cent 1971- 
1986 Loan of European Units of Account 15 million. 

41 See text and note 31 supra. 

42 Until recently, Swiss lenders were generally satisfied with making provision for 
the jurisdiction of the Swiss courts over loan disputes. See DELAUME, note 3, 
supra, 174, 

Reference to possible measures of execution in Switzerland now sometimes appears 
in the loan documents. A typical example is the Argentine Republic 7 1/2 per cent 
S. Frs. 50 million Loan of 1970: 

Any disputes between the bondholders, on the one hand, and the Argentine 

Republic, on the other hand, arising out of the bonds or coupons of this issue 

shall be governed by Swiss law and shall be decided by the ordinary courts of 

the Canton of Zurich, subject to appeal to the Federal Tribunal, at Lausanne. 

.To that end and for the purpose of any procedure of execution in Switzerland, 

the Argentine Republic elects legal and special domicile in the Argentine Con- 

sulate in Zurich... 

Bondholders shall have also the right to bring their claims and to institute legal 
roceedings before the courts in the Argentine Republie having jurisdiction, Swiss 
aw remaining applicable to the terms and conditions of the Bonds (as trans- 
lated, italics supplied). 
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claims before Irish courts and before courts in any other country in 
which there are situate [sic] assets belonging to Ireland in which case 
the laws of the Federal Republic of Germany shall likewise be ap- 
plicable in accordance with §14(1). The German courts shal] have 
jurisdiction over the annulment of lost or T hes Bonds. Ireland 
will not plead immunity or lack of jurisdiction before any court in 
which claims can be pursued against Ireland under this provision, or be- 
fore any authority competent for the enforcement of judicial decrees 
and judgments. Ireland hereby expressly submits to the jurisdiction of 
such courts or authorities.** 


Since then, other waivers have been stipulated in various Euro-bond 
issues, some of which, interestingly enough, are made subject to the law 
of the State of New York, such as the Argentine Republic $US 50 million 
Floating Rate Notes 1977, according to which: 


Neither the Republic nor its property has any right of immunity from 
legal proceedings; and to the extent that the Republic or any of its 
property has or hereafter may acquire any such right of immunity, 
it hereby irrevocably waives such right of immunity in respect of its 
obligations under this Note or the coupons appertaining hereto. 


Through the medium of Euro-bonds, therefore, provisions similar to 
those used in direct loan contracts, including those between American 
lenders and foreign borrowers, have found their way into publicly issued 
bonds. The cycle is thus completed and consistency of solutions, regardless 
of the medium in use or of the private or public nature of the transaction, 
is achieved through substantially the same contractual devices. 


CONCLUSION 


In view of these contractual trends, of the willingness of foreign sovereigns 
to subscribe to them, and of the courts of various countries to enforce such 
stipulations, the question arises whether the particular provisions of 8.566 
are not unnecessarily restrictive. The S.566 treatment of disputes concern- 
ing the public debt of foreign states is in sharp contrast with the solutions 
proposed by S.566 in regard to the commercial acts of foreign states. 


48 Cf., the following provisions in the prospectus relating to the DM 100 million 
7 1/2 per cent Bearer Bonds of 1971/1986, issued by New Zealand: 
14 (1) The Bonds, coupons and the talon both as to form and content, and the 
rights and duties of the Bondholders [and] New Zealand .. . shall in all respects 
be governed by the laws of the Federal hepobie of Germany; the manner of 
granting and foreclosure of any security shall be subject to the law of the country 
where such security is situate Giel. 

y: Should claims concerning matters which have been covered in these Terms 
and Conditions be pursued against New Zealand, New Zealand waives the right 
to claim extraterritoriality or immunity from jurisdiction before any court in 
which claims can be pursued against New Zealand under this provision and before 
any agency competent for the enforcement of the law but hereby submits to 
their jurisdiction. The place of jurisdiction for al] such actions shal) be Frankfurt/ 
Main. The Bondholders and Commerzbank Aktiengesellschaft, however, are en- 
titled to pursue their claims before courts in New Zealand and courts in any 
other country in which there are situate [sic] assets belonging to New Zealand and 
where the laws of the Federal Republic of Germany shall ikewise be applied in 
accordance with §14(1). The German courts shall have jurisdiction over the 
annulment of lost or destroyed Bonds. . . 
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Is the difference between the two categories of transactions really justified? 
It is believed that it is not and that current contractual practice shows that 
it should not be. To use a tautology, contracts are contracts and the sub- 
ject matter of the agreement should be immaterial in determining the bind- 
ing character of contractual commitments. If it is objected that sovereignty 
may be a more relevant consideration in the case of foreign borrowings 
than in that of commercial transactions, let us observe only that this argu- 
ment, to a large extent, is a fallacy based on dubious historical premises 
of earlier vintage. To drive home the point, let it be noted that waivers 
of sovereign immuity have now made their appearance in a number of 
concession agreements between states and foreign concessionaries.** These 
agreements, by their texture and content, certainly have greater repercus- 
sions on the sovereign prerogatives of the host state that those which could 
conceivably fow from such a simple relationship as that which exists 
between a lender and its foreign borrower. ‘Yet, the fact remains that the 
governments of various countries are willing, in order to attract foreign 
capital, to surrender sovereign prerogatives which, according to S.568, 
should still be upheld as a matter of principle. Has the time not come 
when, as a matter of good faith and good law, provision should be made 
for the binding character of state promises, regardless of whether those 
originate with the central government or some other public entity of a 
foreign state, or concern one or the other sectors of public activity bringing 
the state in contact with foreign private contractual partners? The ques- 
tion is of paramount importance since 8.566, or rather its outcome, is likely 


44Such waivers of immunity are usually found in stipulations providing for the 
arbitral settlement of disputes between the host state and the concessionaire, See 
€g., the Convention Regulating the Petroleum Activity of Chevron Oil Company of 
Madagascar in the territory of the Malagasy Republic (Orr. Gaz. Oct. 7, 1972, at 
2262), Art. 35, para. 16(3): 

The award is final and irrevocable. The paries waive as of now, formally and 
without any reservation, any right to attack the award or object to its execution 
by any means and any remedy before any court. In particular, the State waives 
its right to invoke its piee of jurisdictional immunity with regard to the en- 
forcement of the award. (as translated). 

Cf., the Establishment Convention of June 30, 1971, between the Islamic Republic 
of Mauritania and AGIP Research and Exploitation (Mauritania) S.A. (annexed to 
Law No. 71.199 of July 20, 1971, Orr. Gaz. August 25, 1971, at 606), Art. 17.6 and 7. 

. .. The arbitral award shall be final and irrevocable. The parties expressly 
and without any reservation waive any right to attack the award or object to 
its enforcement by any means or any remedy before any count. 

In the event that arbitration proceedings would result in an arbitral award ob- 
ligating the Islamic Republic of Mauritania to pay to the Company a sum of 
money, the Company will be entitled to offset such sum with amounts owed by 
it to the Islamic Republic of Mauritania, for any reason whatever, including ob- 
ligations of a fiscal nature (as translated). 

See also The Diminco Agreement (1970), Ratification Act, 1970 ratifying an agree- 
ment between the Government of Sierra Leone and Sierra Leone Selection Trust 
Limited (Supp. to the Sierra Leone 101 Gazrrre, No. 89, dated Dec. 17, 1970, 
Schedule E, para. 2): 

The State and DIMINCO hereby ressly waive the right to avail themselves 
of any privilege or immunity of jurisdiction in respect of any arbitration pursuant 
to re greener or the execution or enforcement of any award or judgment as a 
resuit thereof. 
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to be viewed the world over as a precedent setting example. It would be 
a pity if this example were to perpetuate notions which no longer cor- 


respond to the needs of the time.*® 
G. R. DELAUME ® 


48 The “Analysis” (see note 1 supra) states that: 


The existing case law, both United States and foreign, could be drawn upon 
in aid of the interpretation and application of the provisions of this Act. As the 
law develops in other jurisdictions, that law may similarly be relied upon to 
elucidate the provisions of this Act. 

This reference to interpretation of statutory provisions in the light of judicial or 


statutory developments outside the United States is a tribute to comparative law 
analysis. To be complete, however, the tribute should include comparative evaluation 
of contractual trends which, in practice, are often more revealing of the evolution 
of current legal thinking than the pronouncements of the judiciary or those of the 
legislature. 

* Senior Counsel, International Bank for Reconstruction and Development. The 
views expressed in this note are those of the author and do not necessarily represent 
the views of the Bank. 


CORRESPONDENCE 


To Tae Eprror-N-CnwŒF 


Teaching International Law 


Professor Woodfin L, Butte reported in these pages a few years ago how 
he had used the American Journal of igen Law and International 
Legal Materials in place of the usual casebook for teaching law students 
in the introductory course in international law at the University of Texas 
School of Law. During the January-March 1973 ten week teaching term 
at the University of Oregon,” I tried a similar experiment in an advanced 
seminar with mixed results that may be of interest to teachers of inter- 
national law. 


By arrangement with the Society, students registering in January for 
the course were pra the 1972 issues of the Journal and the Proceedings. 
Some awkward delays occurred as the Proceedings did not reach Oregon 
until quite late in the term. It was decided not to require the students to 
get personal copies of ILM since there was ample material in the Journals 
for advanced seminar work; it was suspected that requiring students to 
have personal copies of ILM might discourage library research. The 
term paper assignment was left to student discretion, with the suggestion 
that those students having trouble deciding on a topic should write on 
legal solutions to international terrorism, the subject of a prize essay com- 
petition for 1972-73 sponsored by the A.B.A. 


To organize the material in the 1972 Journals into ten weeks of class 
discussion proved surprisingly easy. Bearing in mind that all the students 
had had some acquaintance with international law on a law school level, 
we began with a discussion of jurisprudential schools triggered by articles 
by Oren R. Young and Myres S. McDougal in the January 1972 Journal, 
proceeded to pollution (articles by Paolo Contini and Peter Sand, Robert 
E. Stein and Frederic L. Kirgis, Jr.), thence to the series of articles on the 
Sabbatino Case, the International Court of Justice, the European Court 
of Human Rights, etc. It was found that stimulating discussion could be 
provoked with regard to all but the most pedestrian research pieces. 
When all else failed, I asked whether the students thought the author of 
the article in quesion had been influenced by the jurisprudence of Pro- 
fessor McDougal and his colleagues. There were several fascinating dis- 
cussions of the degree to which a more or less policy-oriented approach 
would have helped an author isolate problems or guide a decisionmaker 
to a fruitful line of thought. 


In retrospect I remain qualifiedly enthusiastic about the approach. 
There is no doubt the students were made aware of jurisprudential dis- 
agreements and their meaning to “real” international lawyers. Another 
major factor in making international law seem real was the appearance of 
my own name in a few minor places. This glimpse into the “other world” 
that competes with students for teachers’ time seemed to lend a sense of 


1 Butte, Teaching International Law, 65 AJIL 597 (1971). 
2 The University of Oregon School of Law has since decided to change to a semester 
system and expand the number of hours available for teaching international law. 
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participation to the students themselves in that other world. I think the 
experience of participating vicariously in intellectual disagreements added 
usefully to students’ self-confidence and humility, and took some edge off 
the usual student brashness. Finally, it is undeniable that the breath of 
“relevance” freshened the course, although not all students were convinced 
of the relationship of all articles to the real world. 


On the other side, the jurisprudential material in the 1972 Journals was 
explicit only in the Young and McDougal exchange, giving a rather dis- 
torted view of the actual conceptual ferment now going on. It was neces- 
sary to suggest some supplemental readings to make even that limited 
exchange comprehensible to students who had had no prior direct train- 
ing in jurisprudence. The articles were of uneven utility, some at one 
extreme being nothing more than a meticulous traditional analysis of some 
very fringe technicalities, others being nothing more than a translation 
into policy terms of questions crying out for more meticulous traditional 
analysis, Confining the course readings to a single year of a single Journal 
with only minimal supplementation meant that some of the most trenchant 
analyses of some of the most pressing international legal problems had 
to be given a subordinate place in additional reading. There is a dif- 
ficulty in introducing the Journal as a leading publication, important 
enough to be the only assigned reading material, and keeping the students 
aware that the Journals selection of articles is made from a far smaller pool 
than the selection in a casebook or the bibliography of a good text. 


It may be concluded that the substance of the course could probably 
have been more efficiently conveyed by a selection of readings not re- 
stricted to the Journal, but that the sense of immediacy and reality conveyed 
by using a leading quarterly publication was a balancing factor. 

Aurrep P. Rus 


To Tre EDITOR-IN-CHIEF 


Reply to Professor Marek 


With due respect for the rule that authors should, at least in public, 
only respond to reviews if these misrepresent the actual content of a book, 
I should like to comment very briefly on Professor Krystyna Marek’s some- 
what indignant criticism of my book, Das Reziprozitätselement in der 
Entstehung des Völkergewohnheitsrechts, which appeared in the April 
issue of the Journal. 


Although from a formal point of view Dr. Marek is right in observing 
that “only one short chapter examines the subject,” it would have been only 
fair to add that the other parts of the book clear the ground by analyzing 
the formation of customary international law as well as reciprocity in 
general. Furthermore I quite agree with Dr. Marek that a statement 
to the effect that all rules of general customary international law are ap- 
plicable reciprocally (p. 48 of the baok would be misleading if made 
without any further qualification. Precisely that can be found on the same 
page, however, where I said, e.g., that reciprocal applicability is a feature 
of all those customary rules that regulate relations which every state has, 
or can have, with every other state (“Verhältnisse, die jeder Staat zu 
jedem anderen hat oder haben kann,” using an expression of Max Huber.) 


167 AJIL 381-82 (1973). 
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The rule mentioned by Dr. Marek, permitting innocent passage through 
territorial waters to the ships of landlocked states, clearly does not fall into 
this category of general customary rules. 


As to Dr. Marek’s further accusation of the (at least according to a 
Kelsenian decalogue) mortal sin of “Methodensynkretismus” by “blend- 
ing normative, political, sociological and psychological approaches” (p. 
382), this, of course, raises a fundamental methodological problem which 
cannot be dealt with adequately in this reply. In any case, a view on 
international legal affairs so “pure” as to be at pains to grasp the meaning 
of a notion as simple and widely used as that of an empirical rule (as 
opposed to a normative one) (p. 382) always reminds me of a sarcastic 
observation by Hermann Klenner, according to which the methodical 
limitation of traditional legal positivism to “normological exercises” leads 
to the same scientific m as would an instruction to medical science 
to dissect corpses and classity symptoms but not to ask any questions as 
to how to cure the diseases.? 


Dr. Marek’s allegation that (on pp. 71-72 of my book) I confuse the 
validity and the effectiveness of international legal rules is also unfounded. 
I suspect that her misunderstanding is based on insufficient awareness of 
the various meanings of the word “gelten” in German legal terminology. 
All I am saying in the abovementioned passage is that a comprehensive 
theory of reciprocity in international law should complement the analysis 
of the relevance of reciprocity for the genesis of international legal rules 
by an examination of its constructive function behind international law 
in force (p. 71: “im geltenden Vélkerrecht”)—a task necessarily leadin 
to a discussion of the correlation between expectations of reciprocity an 
the effectiveness of the rules concerned. When a German lawyer speaks 
of “geltendes Recht” in such a context, what he means by it is simply the 
law in force, as opposed, e.g., to the lex ferenda, or the former state of 
the law, and not “valid law” in the sense of legal theory. 


Finally Dr. Marek expresses doubts whether an apo regarding 
reciprocity as a mere factual situation (“Zustand”) can be satisfactory to 
a lawyer. In fact, reciprocity per se is really no more than a “Zustand,” 
a situation existing between two or more states resulting from identical 
or equivalent treatment accorded to each other. Such a “Zustand,” how- 
ever, can be either postulated and eventually realized by means of inter- 
national law (and thus made a normative “principle”), or expected, re- 
stored, avoided, feared, etc., according to the concrete international legal 
problem under consideration. It is to this whole spectrum of roles and 
effects that a fruitful discussion of reciprocity in international law has to 


turn its attention. 
Bruno SIMMA ° 


2 See further B. Simma, Das REZIPROZITÄTSELEMENT IM ZUSTANDEKOMMEN VÖLKER- 
RECHTLICHER VERTRAGE 38—42 (1972); id., Völkerrechtswissenschaft und Lehre von 
den internationalen Beziehungen: Erste Überlegungen zur Interdependenz zweier 
Disziplinen, 23 ÖSTERREICHISCHE ZEITSCHRIFT Fir ÖFFENTLICHES RecurT 293-324 
(1972) (summary in English at 323-24); id., review article on Gould-Barkun, Inter- 
national Law and the Social Sciences, 32 ZEITSCHRIFT FÜR ÅUSLÄNDISCHES OFFENT- 
LICHES Recur UND VÖLKERRECHT 673-78 (1972). 

8 Cf. SMMA, Das REZIPROZITÄTSELEMENT .. . supra note 2, at 100. 

© Professor of Law, Head of the Institute of International Law and Legal Philosophy 
of the University of Munich. 


CoNTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL Law 


Arraur W. Roving 
Office of the Legal Adviser, Department of State 


The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963-1971) dealing with 
the same subject matter as the material presented. 


DIPLOMATIC MISSIONS 
Privileges and Immunities (7 Whiteman’s Digest, Ch. XVII, §§25-50) 


Robert G. Dixon, Jr., Assistant Attorney General, Office of Legal Counsel, 
Department of Justice, set forth the Department’s views concerning the 
relationship between the 1961 Vienna Convention on Diplomatic Relations 1 
(entered into force for the United States December 13, 1972) and existing 
Federal legislation, 22 U.S.C. §§252-54, which extends privileges and im- 
munities to certain personnel of diplomatic missions, in a letter dated May 4, 
1973, to Charles N. Brower, Acting Legal Adviser of the Department of 
State.? There is no direct conflict between the Vienna Convention and 
existing Federal law but there are differences in the scope of the immunities 
conferred by the two. Mr. Dixon’s letter, which addressed the question of 
the differences in the scope of the immunities as well as the issue whether 
ratification of the Vienna Convention acted to repeal the existing legislation, 
read in part: 


Under the legislation, which was enacted in 1790, recognized personnel 
of foreign diplomatic missions in the United States are immune from both 
ee and civil process. The operative language of 22 U.S.C. 252 is as 

ollows: 


“Whenever any writ or process is sued out or prosecuted by any 
person in any court of the United States, or of a State, or by any 
judge or justice, whereby the person of any ambassador or public 
minister of any foreign prince or State, authorized and received as such 
by the President, or any domestic or domestic servant of any such 
minister, is arrested or imprisoned, or his goods or chattels are dis- 
trained, seized, or attached, such writ or process shall be deemed void.” 


This language has been construed to make ambassadors, public ministers 
and domestic servants of such ministers, as well as other diplomatic persons, 
exempt from process. Carrera v. Carrera, 174 F. 2d 496 (D.C. Cir. 1949). 


Under the Vienna Convention, members of the diplomatic mission are 
divided into different categories: diplomatic staff, administrative and tech- 
nical staff, and service staff. Private servants are placed in a separate 


1 TIAS 7502; 500 UNTS 95; 55 AJIL 993 (1963). 
2 Dept. of Justice File No. 118982. 
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category. Each of these categories of persons is entitled to a different 
degree of privileges and immunities. . . . 


It appears . . . that application and enforcement of the Vienna Con- 
vention alone would in some cases bring about a difference in the degree 
of immunity enjoyed by certain foreign diplomatic mission personnel in 
the United States under 22 U.S.C. 252. For example, ambassadors, who 
cannot be sued because of 22 U.S.C, 252, could be sued in several types 
of cases if only the Vienna Convention was in effect (Article 31). We 
assume, as you do, that the Convention is self-executing and therefore can 
be considered part of domestic law without further implementation. This 
assumption appears to be justified since the language of the Convention is 
highly specific and capable of direct application as domestic law and 
nowhere does the Convention call for the enactment of separate implement- 
ing legislation. Nevertheless, we are of the opinion that ratification of the 
Convention did not act to repeal existing legislation (22 U.S.C, 252-254). 


Both the statute and the treaty are the supreme law of the land. Reid v. 
Covert, 354 U.S. 1, 18 (1957). Therefore, when the two relate to the 
same subject, an endeavor should be made to give effect to both if by any 
reasonable interpretation that can be done. United States v. Lee Yen Tai, 
185 U.S. 213, 221-22 (1902); 42 Op. A.G. No. 28, p. 6. This may require 
separate analysis as individual situations arise. However, for the reasons 
set forth, we believe that, in general, it would be lawful to accord the 
broader privileges and immunities provided for in the statute rather than 
those in the Convention, as in the example relating to suits against diplo- 
matic personnel mentioned above. 


First, nothing in the Convention purports to make the privileges and im- 
munities conferred exclusive. Instead, the text of the Convention itself 
recognizes that privileges can be extended by receiving states that are not 
required by the Convention. Article a) states that a diplomatic agent 
who is a national or permanent resident of the receiving state shall enjoy 
inviolability only in respect of official acts performed in the exercise of 
his functions “except as additional privileges may be granted by the re- 
ceiving state.” Similarly, Article 38(2) provides that other members of 
the staff of the mission and private servants who are nationals or residents 
of the receiving state shall enjoy privileges and immunities “to the extent 
admitted by the receiving State.” In addition, Article 47 makes clear that 
the Convention does not prohibit situations where “by custom or agree- 
ment States extend to each other more favorable treatment than is required 
by the provisions of the present Convention.” The Report of the United 
States Delegation to the U.N. Conference on Diplomatic Intercourse and 
Immunities (Vienna, 1961) at which the Convention was adopted and 
opened for signature, states that Article 47 was not, in fact, necessary 
since, in the opinion of the Delegation, “a receiving State which did not 
comply with the minimum standards of treatment prescribed by the Con- 
vention would be in violation of its solemn treaty obligations and any 
privileges and immunities in addition to those required by the Convention 
which it might accord to a sending State would be outside the scope of 
the Convention.” (pp. 27-28.) (The Report was sent to the Senate to- 
gether with the Message from the President transmitting the Convention. 
Ex. H, 88th Cong., 1st Sess. ) 


Next, the history of the ratification of the Convention shows that neither 
the Executive nor the Senate intended, by ratification, to supersede existing 
legislation and that separate action would be needed if existing law were 
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to be repealed. The only witness to appear in the Foreign Relations Com- 
mittee hearings, the Legal Adviser T the State Department, proposed 
complementing legislation for the Convention which would repeal 18 
U.S.C. 252-254. He explained “* ° ® these statutory provisions, sections 
252 to 254, if they were left on the books unchanged, would operate to 
provide a greater measure of immunity than is required by the Conven- 
tion * * °.” Hearing before the Subcommittee of the Senate Foreign Rela- 
tions Committee on Ex. H, 88th Cong., Ist Sess. 5 (1985). The Report of 
the Senate Foreign Relations Committee states: “The convention will not 
automatically supersede Federal, State, and local leglislation [sic] which 
accords greater privileges and immunities than is required by the conven- 
tion.” Ex. Rep. No. 6, 89th Cong., Ist Sess. on Ex. H, 88th Cong., lst Sess., 
p. 11 (1965). 

Thus, taking into account applicable rules of construction, the text of the 
Convention, and the legislative history, we are of the opinion that as a 
matter of domestic law the Vienna Convention on Diplomatic Relations 
does not repeal or supersede 22 U.S.C, 252-254 in situations where both 
are applicable. 


On April 20, 1973, President Nixon approved S.1315 (P.L. 93-22; 87 
Stat. 24), an Act to extend diplomatic privileges and immunities to the 
Liaison Office of the People’s Republic of China and to the members 
thereof. The text of the Act follows: 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That, under such 
terms and conditions as he shall determine and consonant with the 
purposes of this Act, the President is authorized to extend to the 
Liaison Office of the People’s Republic of China in Washington and 
to the members thereof the same privileges and immunities subject 
to corresponding conditions and obligations as are enjoyed by diplo- 
matic missions accredited to the United States and by members thereof. 


INDUSTRIAL PROPERTY 
Trademarks (7 Whiteman’s Digest, Ch. XX, §2) 


The Patent Office, Department of Commerce, decided on May 14, 1973, 
to adopt the international classification of trademarks system as of Septem- 
ber 1, 1973.1. The international system, formally entitled “International 
Classification of Goods and Services to Which Trademarks are Applied” is 
the subject of the Nice Agreement Concerning the International Classifica- 
tion of Goods and Services for the Purposes of the Registration of Marks 
of 1957, as revised at Stockholm on July 14, 1967.? 

The Patent Office stated that based on its experience since 1968 in in- 
dicating (as a subsidiary classification) the appropriate international class 
in all publications and on all issued registrations and renewals, it believed 
that adoption of the international schedule as the primary classification 


1 For the full texts of the Patent Office statement and the amended regulations, see 
38 Fep. Rec., 14681-82. The Nice Agreement provides for an International Committee 
of Experts to keep the classification current. ‘The classification is published by the 
World Intellectual Property Organization (WIPO). 

2TIAS 7419, entered into force for the United States May 25, 1972. 
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system was desirable. According to the Office, the international system “is 
easier to administer because of fewer classes of goods and the availability 
of an alphabetical listing of goods and services.” As of September 1, 1973, 
all applications published and registrations issued carried both the ap- 
propriate international classification and the United States classification 
number. 

The Patent Office stated tha the U.S. system will continue to be used 
for searching registered and pending marks until all documents in the 
search file are organized on the basis of the international system. Until the 
changeover is effected, the U.S. class designation will continue to be 
printed on all published applications and registrations issued under the 
U.S. system (until August 31, 1973) or the international classification 
system (from September 1, 1973) to facilitate searching on the basis of 
the U.S. system. 

The adoption of the international system required amendments to Parts 2 
and 6 of Chapter I of Title 37 of the Code of Federal Regulations, including 
the addition of a new section 6.1 setting out the international schedule. 


CULTURAL PROPERTY 


President Nixon, on October 27, 1972, approved legislation (P.L. 92-587, 
19 U.S.C. §§2091 et. seq.) proposed by the Department of State that pro- 
hibits the importation into the United States of pre-Columbian monumental 
and architectural sculpture and murals illegally removed from the country 
of origin? The legislation was intended to assist Western Hemisphere 
countries in protecting against the despoliation of ceremonial centers of 
ancient civilizations and other archeological sites by eliminating a market for 
plundered treasures in the United States. Under the Act, anyone wishing 
to import the covered pre-Columbian art is obliged to show by a certificate 
of the country of origin that the export was approved by such country. 
Objects imported into the United States in violation of the Act are to be 
seized by customs authorities and returned to the country of origin. 

Effective June 1, 1973, Part 12 of the Customs Regulations (Title 19, 
C.F.R.) was amended by additions designed to implement Public Law 
92-587. The new regulations are as follows: 


PRE-COLUMBIAN MONUMENTAL AND ARCHITECTURAL 
SCULPTURE AND MURALS 


§ 12.105 Definitions. 


For purposes of §§12.106 through 12.109: 

(a) The term “pre-Columbian monumental or architectural sculpture or 
mural” means any stone carving or wall art listed in paragraph (b) of this 
section which is the product of a pre-Columbian Indian culture of Bolivia, 
British Honduras, Costa Rica, Dominican Republic, El Salvador, Guatemala, 
Mexico, Panama, Peru, or Venezuela. 


138 Frv. Rec., 10807-08. 
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b) The term “stone carving or wall art” includes: 

1) Such stone monuments as altars and altar bases, archways, ball court 
markers, basins, calendars, and calendrical markers, columns, monoliths, 
obelisks, statues, stelae, sarcophagi, thrones, zoomorphs; 

(2) Such architectural structures as En ball courts, buildings, 
bridges, causeways, courts, doorways (including lintels and jambs), forts, 
observatories, plazas, platforms, facades, reservoirs, retaining walls, road- 
ways, shrines, temples, tombs, walls, walkways, wells; 

(3) Architectural masks, decorated capstones, decorative beams of wood, 
frescoes, friezes, glyphs, graffiti, mosaics, moldings, or any other carving or 
decoration which had been part of or affixed to any monument or archi- 
tectural structure, including cave paintings or designs; 

(4)Any fragment or part of any stone carving or wall art listed in the 
preceding subparagraphs. 

(c) The term “country of origin,” as applied to any pre-Columbian 
monumental or architectural sculpture or mural, means the country where 
the sculpture or mural was first discovered. 


§ 12.106 Importation prohibited. 


Except as provided in §12.107, no pre-Columbian monumental or 
architectural sculpture or mural which is exported from its country of 
origin after (the effective date of this regulation) may be imported into 
the United States. 


§ 12.107 Importations permitted. 


Pre-Columbian monumental or architectural sculpture or mural for which 
entry is sought into the Customs territory of the United States will be per- 
mitted entry if at the time of making entry: 

(a) A certificate, issued by the Government of the country of origin of 
such sculpture or mural, in a form acceptable to the Secretary, certifying 
that such exportation was not in violation of the laws of that counry, is 
filed with the district director of Customs; or 

(b) Satisfactory evidence is presented to the district director of Customs 
that such sculpture or mural was exported from the country of origin on 
or before (the effective date of this regulation); or 

(c) Satisfactory evidence is presented to the district director of Customs 
that such sculpture or mural is not an article listed in §12.105. 


§ 12.108 Detention of articles; time in which to comply. 


If the importer cannot produce the certificate or evidence required in 
§12.107 at the time of making entry, the district director shall take the 
sculpture or mural into Customs custody and send it to a bonded ware- 
house or public store to be held at the risk and expense of the consignee 
until the certificate or evidence is presented to such officer. The certificate 
or evidence must be presented within 90 days after the date on which the 
sculpture or mural is taken into Customs custody, or such longer period 
as may be allowed by the district director for good cause shown. 


§ 12.109 Seizure and forfeiture. 


(a) Whenever any pre-Columbian monumental or architectural sculpture 
or mural listed in §12.105 is detained in accordance with §12.108 and the 
importer states in writing that he will not attempt to secure the certificate 
or evidence required, or such certificate or evidence is not presented to 
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the district director prior to the expiration of the time provided in §12.108, 
the sculpture or mural shall be seized and summarily forfeited to the United 
States in accordance with Part 162 of this chapter. 

(b) Any pre-Columbian monumental or architectural sculpture or mural 
which is forfeited to the United States shall in accordance with the pro- 
visions of Title II of Public Law 92-587: 

(1) First be offered for return to the country of origin, and shall be re- 
turned if that country presents a request in writing for the return of the 
article and agrees to bear all expenses incurred incident to such return; or 

(2) If not returned to the country of origin, be disposed of in accordance 
with law, pursuant to the provisions of section 609, Tariff Act of 1930, as 
amended (19 U.S.C. 1609), and §162.46 of this chapter. 


ALIENS 
Immigration (8 Whiteman’s Digest, Ch. XXIII, §§15-16) 


On April 6, 1973, the Department of State signed a contract with United 
Israel Appeal, Inc. (UIA), a voluntary agency accredited to the Govern- 
ment’s Advisory Committee on Voluntary Foreign Aid, to provide $31 
million to assist Soviet Jews migrating to Israel! The Foreign Relations 
Authorization Act of July 13, 1972 (P.L. 92-352; 86 Stat. 489), authorized 
$85 million for Fiscal Year 1973 to assist in the resettlement of emigrants 
from the Soviet Union, primarily Jews migrating to Israel. The appro- 
priating legislation provided for an expenditure of $50 million (P.L. 93-9, 
approved March 8, 1973). 

The contract provides that the funds will be used for care and mainte- 
nance of migrants during transit to Israel, expansion of a transit center in 
Austria, absorption centers in Israel to receive the immigrants, a hospital 
wing for migrants, housing, language training, and vocational and profes- 
sional training or retraining. 

The Department also announced on April 6 that other expenditures from 
the appropriation for Fiscal Year 1973 would be $2 million to the Inter- 
governmental Committee for European Migration (ICEM) to cover loans 
for air charter fare for the migrants from Austria to Israel, and $500,000 
for assistance to Soviet migrants to countries other than Israel. The De- 
partment stated further that the remaining $16.5 million would be used in 
Fiscal Year 1974 along the same lines as the 1973 program. 

In supplementary agreements, also signed on April 6, the Jewish Agency 
for Israel (JAI) undertakes to act as UIA’s duly authorized representative 
in carrying out the terms of the contract, and binds itself to those terms. 


LecaL REGULATION oF UsE or Force 
Legal Framework (12. Whiteman’s Digest, Ch. XXXVI, §1) 


Secretary of State William P. Rogers, on April 30, 1973, presented to 
the Senate Committee on Foreign Relations a Department of State memor- 
andum concerning presidential authority to continue air strikes in Cam- 

1See Dept. of State Press Release No. 101, April 6, 1973, and an accompanying 


briefing paper dated April 4, 1973. The full texts of the contract and the supple- 
mentary agreements can be found in Department of State File No. AID(US) 8 ISR. 
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bodia With respect to the President’s constitutional authority, the 
memorandum stated in part: 


It has recently been suggested that the withdrawal of all U.S. armed 
forces from South Viet-Nam and the return of all U.S. prisoners has created 
a fundamentally new situation in which new authority must be sought by 
the President from the Congress to carry out air strikes in Cambodia. The 
issue more accurately stated is whether the constitutional authority of the 
President to continue doing in Cambodia what the United States has law- 
fully been doing there expires with the withdrawal of U.S. armed forces 
from Viet-Nam and the return of American prisoners despite the fact that 
a cease-fire has not been achieved in Cambodia and North Vietnamese 
troops remain in Cambodia contrary to clear provisions of the Agreement. 
In other words, the issue is not whether the President may do something 
new, but rather whether what he has been doing must automatically stop, 
without regard to the consequences even though the Agreement is not 
being implemented by the other side. 


The memorandum then stated that the air strikes were legally proper 
under Article 20 of the Agreement on Ending the War and Restoring the 
Peace in Viet-Nam of January 27, 1973,? as an action to bring about com- 
pliance with Article 20, the violation of which by the presence of North 
Vietnamese troops in Cambodia threatened the right of self-determination 
of the South Vietamese people, which was guaranteed by the January 
Agreement. The memorandum continued, in relevant part: 


... unilateral cessation of our United States air combat activity in Cam- 
bodia without the removal of North Vietnamese forces from that country 
would undermine the central achievement of the January Agreement as 
surely as would have a failure by the United States to insist on the inclu- 
sion in the Agreement of Article 20 requiring North Vietnamese withdrawal 
from Laos and Cambodia. The President's powers under Article II of 
the Constitution are adequate to prevent such a self-defeating result... . 


One must recognize that the scope and application of the President's 
powers under Article II of the Constitution are rarely free from dispute. 
Under the Constitution, the war powers are shared between the Executive 
and Legislative branches of the Government... . 


There is no question but that Congress should play an important role 
in decisions involving the use of armed forces abroad. With respect to 
the continuation of U.S. air combat activity in Cambodia, what is that 
role?* The Congress has cooperated with the President in establishing 


2¥For the full text of the Department of State memorandum, see Hearings before 
the Comm. on Foreign Relations of the United States Senate, 93d Cong. lst Sess., 
April 30, 1973; also Dept. of State Press Release No. 125, April 30, 1973; 68 Derr. 
STATE BULL., 652-55 (1973); and New York Times, May 1, 1973, at 10. 

The same memorandum was presented to the House Committee on Foreign Affairs 
on May 9, 1973. See Hearings before the Comm. on Foreign Affairs, House of Repre- 
sentatives, 98d Cong, Ist Sess., May 9, 1973. 

2 TIAS 7542; 67 AJIL 396 (1973); 12 ILM 58 (1973), 

8 Examples of Congressional enactments concerning Cambodia are Section 7 of the 
Special Foreign Assistance Act of 1971 (P.L. 91-652, January 5, 1971, 84 Stat. 1942) 
and Sections 655 and 656 of the Foreign Assistance Act of 1961, as amended (added 
by Section 304(b) of P.L. 92-226, February 7, 1972, 86 Stat. 29). 


1973] CONTEMPORY PRACTICE OF THE UNITED STATES 767 


the policy of firmess coupled with an openness to negotiation which has 
succeeded in bringing about the Agreement of January 27 and which can 
succeed in securing its implementation. This cooperation has been shown 
through consultations and through the authorization and appropriation 
pores The Congress has consistently rejected proposals by some mem- 

ers to withdraw this Congressional participation and authority by cutting 
off appropriations for necessary military expenditures and foreign assist- 
ance. The Congress has also enacted several provisions with specific 
reference to Cambodia. The Presidenťs policy in Cambodia has been 
and continues to be fully consistent with these provisions. 


. . it seems clear that the argument that the Constitution requires im- 
mediate cessation of U.S. air strikes in Cambodia because of the Paris 
Agreement is, in reality, an argument that the Constitution which has per- 
mitted the United States to negotiate a peace agreement—a peace that 
guarantees the right of self-determination to the South Vietnamese people 
as well as the return of United States prisoners and withdrawal of United 
States armed forces from Viet-Nam—is a Constitution that contains an 
automatic self-destruct mechanism designed to destroy what has been so 
painfully achieved. ... 


Indirect Aggression (12 Whiteman’s Digest, Ch. XXXVI, §7) 


The United Nations Security Council, on April 21, 1973, adopted Resolu- 
tion 332 (1973), following a ten-day session concerned with the situation 
in the Middle East, particularly Israeli raids into Beirut and Sidon, Lebanon 
on April 9, 1973, which resulted in the deaths of twelve persons, including 
three Palestinian guerrilla leaders. The recent context of the Council 
discussions also included terrorist actions by Arab guerrillas, including the 
killing of two United States diplomats in Khartoum, Sudan, on March 2, 
1973, violence in Nicosia, Cyprus, and attempted massive explosions in 
New York City. 

The Security Council resolution contained a preambular paragraph as 
follows: 


Deeply deploring all recent acts of violence resulting in the loss of life 
of innocent individuals and the endangering of international civil 
aviation, 


In two of the operative paragraphs, the Council said that it 


1. Expresses deep concern over and condemns all acts of violence 
which endanger or take innocent human lives; 

2. Condemns the repeated military attacks conducted by Israel 
against Lebanon and Israel’s violation of Lebanon’s territorial integ- 
rigty and sovereignty in contravention of the Charter of the United 
Nations, of the Israel-Lebanon Armistice Agreement and of the Coun- 
cil’s cease-fire resolutions. 


The resolution was adopted by a vote of 11-0-4. The abstaining members 
were the People’s Republic of China, Guinea, the Soviet Union, and the 
United States. 
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During, the course of the Security Council debate, on April 17, 1973, 
Ambassador John Scali, U.S. Representative to the United Nations, made 
a statement which included the following: + 


Are these acts of terror and counter-terror to become accepted as the 
new rules of engagement to a tragic unresolved war? Are these acts, which 
demonstrate a grisly contempt for life, to become normal—deeds to be 
emulated more and more throughout the world? Is this the heritage that 
we, the members of a civilized society, wish to leave behind? 


In the Declaration of Human Rights, the United Nations affirmed the 
right of every human being to life, liberty and the security of person. Is 
this Declaration now to be forgotten? 


So that there will be no misunderstanding, let me make it emphatically 
clear that the United States opposes violence and terror from whatever 
source and of whatever kind. 


We do not and will not condone violations of the sovereignty of one 
State by another State. Neither, however, do we condone murders in 
violation of basic human rights by individuals or groups. Such indi- 
viduals and groups depend on the support or on the acquiescence of Gov- 
ernments on whose territory they exist and from which they plan and direct 
their operations. That support and acquiescence is clearly contrary to 
the General Assembly’s Declaration on friendly relations as well as to 
general principles of international law. 


While we are aware of the political realities which are usually cited to 
excuse action or inaction of certain Governments, it is the duty of each 
State not to condone or abet or close its eyes to these acts of terrorism. 
Indeed, it is the duty of every State actively to prevent the organization or 
instigation of such acts on its territory, whether they are directed against 
its own citizens or against the citizens of other countries. 


The meaning of the Declaration on friendly relations is clear. It says: 


“Every State has the duty to refrain from organizing, instigating, 
assisting or participating in acts of civil strife or terrorist acts in an- 
other State or acquiescing in organized activities within its territory 
directed towards the commission of such acts, when the acts referred 
to in the present paragraph involve a threat or use of force.” (A/8028, 
at 123) 


The cycle of violence will not be broken by drawing distinctions between 
violence by conventional forces and violence by individuals and groups. 
Violence by conventional forces and violence by terrorists are to be con- 
demned equally. One is as ugly as the other. The time has come to 
recognize that we must be equally stern in dealing with all forms of inter- 
national violence. 


After the adoption of the Security Council resolution cited above, Am- 
bassador Scali, in explanation of vote, made a statement of which the fol- 
lowing is an excerpt: ? 

My delegation has called for a move away from recrimination to even- 
handed condemnation of all forms of violence. We do not accept the 


1 See U.N. Doc. S/PV. 1708, April 17, 1973, at 32-33, and Press Release USUN-36 
(73), April 17, 1973 at 2-3; 68 Derr. State Buti. 657-60 (1973). 

2U.N. Doc. S/PV. 1711, April 21, 1973, at 32-35, and Press Release USUN-39 
(73), April 21, 1973, at 1-2; 68 Derr. SraTe BULL., 659-60 (1973). 
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counsel of despair of those who witness it, deplore it and then conclude 
that the violence cannot be controlled. Even less do we accept the view 
that violence should be encouraged and supported regardless of its moti- 
vation. We must reject terrorism equally as we reject violence, now, be- 
fore humanity is forced to endure so much of it that it becomes accepted 
as normal, as the ugly new rules of engagement that nations and groups 
can follow to settle their differences. My delegation believes that the 
present resolution falls short of fully meeting these principles, these criteria. 


However, through the Security Council, the international community 
for the first time in the history of this world Organization has rejected the 
cycle of violence and counter-violence, a deadly cycle in which innocent 
people inevitably become its victims. 


In our view, the resolution condemns both violence and terrorism. 
These are positive elements. My delegation is pleased that, by its refer- 
ence in the sixth paragraph of the preamble to “recent acts”, the resolution 
takes note of the tragedy of Khartoum, in violation of Sudanese sovereignty, 
incidents in Nicosia, violating Cypriot jurisdiction, and other vicious acts 
in many places, particularly in Europe. ... 


MEASURES OF REDRESS 
United Nations Sanctions (12 Whiteman’s Digest, Ch. XXXVI, §§11-14) 


On April 6, 1973, David D. Newsom, Assistant Secretary of State for 
African Affairs, made a statement on U.S. arms embargoes against South 
Africa and the Portuguese Territories in Africa, before the African Affairs 
Subcommittee of the House Foreign Affairs Committee. The following 
are excerpts from his statement: * 


Mr. Chairman, over the period of a decade we have maintained strict 
arms embargoes toward both South Africa and the Portuguese Territories. 
We have done so as a tangible demonstration of our support for self- 
determination and our desire to avoid any support for the imposition of 
apartheid, Our desire is to avoid giving encouragement to any side to 
rely on military solutions to the complex of southern African problems. 
The arms embargo policy has been reaffirmed and enforced by succeeding 
administrations since the early 1960s. 


In the case of Portugal, it has been United States policy since 1961, 
following the uprisings in Angola, to embargo the sale or supply of arms 
and military equipment for use in the Portuguese Territories in Africa. 
The embargo against arms for use in the Portuguese Territories in Africa 
is implemented by asking the Portuguese Government for formal assurances 
that any embargoed equipment supplied to that country shall be used 
only within the Narto area as defined in the North Atlantic Treaty. There 
has been no change in this practice since the embargo was announced 
in 1961. No supportable evidence has ever been presented to us that such 
assurances have not been adhered to. 


1 Hearings before the Subcomm. on Africa of the Comm. on Foreign Affairs, 
House of Representatives, 93d Cong., Ist Sess., April 6, 1973; also Department of State 
Press Release, No. 104, April 6, 1973, at 1-3; 68 Derr. Srare BULL., 581-84 (1973). 
For the full text of Ambassador Stevenson’s statement to the United Nations Security 
Council, referred to below, see Security Council Orriciai, Recorps: 18th year, 1052nd 
Mtg., Aug. 2, 1963, paras. 59-66. See also Whiteman, 12 DIGEST or INTERNATIONAL 
Law, 423-25. 
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The embargo on arms for South Africa has been in effect in its present 
form since 1963. Prior to that time the United States has applied a more 
limited embargo on arms which could be used by South Africa to enforce 
apartheid. In announcing our embargo against South Africa on August 2, 
1963, Ambassador Stevenson stated before the United Nations that we 
would cease the sale of all military equipment to the Government of South 
Africa by the end of that year. He noted two exceptions to this general 
policy which we would be obliged to observe: we would have to continue 
to honor contracts which were already in existence, and we would reserve 
the right to interpret the policy in the light of requirements for assuring 
the maintenance of international peace and security. We have not been 
faced with the necessity of invoking the latter exception. With regard to 
pre-existing contracts, we have made two exceptions to the arms embargo: 
we have permitted the continued supply of spare parts, maintenance in- 
formation and services for seven aircraft which were sold to the South 
African Air Force prior to the embargo, and we have permitted two small 
shipments of equipment to the South African Navy in connection with a 
sale of torpedoes which also predated the embargo. ... 


In the enforcement of the South African embargo, the United States 
does not make distinctions with regard to whether arms are intended for 
external defense, internal defense, or the enforcement of apartheid. 
All sales of military equipment for such purposes are prohibited. There 
has been no change in this regard since 1963. 


In addition to arms, our embargoes include restrictions on the export 
of communications equipment, military vehicles and radar equipment as 
well as a variety of other military equipment. Applications for the ex- 
port of U.S.-manufactured components for military aircraft produced in 
third countries are also examined under the terms of the arms embargoes. 
We do not have any pending applications for the export of such compo- 
nents to third countries for inclusion in aircraft destined for South Africa. 


. .. the United States has licensed a variety of civil aircraft for sale to 
Mozambique. . . . In most cases these exports involved Export-Import 
Bank support. These exports are in conformity with United States Gov- 
ernment policy, which permits the sale of civilian aircraft for civilian use 
in the Portuguese Territories. Prior to approving the issuance of licenses 
in such transactions, we satisfy ourselves in each case that aircraft are 
destined for legitimate civilian use and are not likely to be diverted for 
military purposes. Some of the purposes for which we have licensed air- 
craft are telephone line repair, harbor supervision, and ambulance service. 


... Interested aircraft manufacturers are advised by the Department of 
Commerce that the export of light aircraft for possible military use would 
not be approved, but that favorable considerations would likely be given 
to export license applications for a reasonable number of executive type 
transport aircraft to the South African defense forces if the end use is 
assured to be for executive transport only. To date, no such applications 
have been filed... . 


. .. The United States maintains two types of controls over the export 
of herbicides. Those substances which are preferred for defoliant use in 
military operations are under the licensing control of the Office of Muni- 
tions Control of the Department of State. In addition, two substances com- 
monly called 2,4-d and 2,4,5-t are on the validated license list main- 
tained by the Department of Commerce. Applications for licenses to 
export these substances would be subjected to scrutiny under the terms 
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of the arms embargoes. There has been no export of these substances to 
Southern Africa for military purposes. There are a wide variety of agri- 
cultural herbicides which are not under specific controls. These are sub- 
stances which are manufactured by a large number of countries, are 
available from diverse sources, and are in common agricultural use through- 
out the world. Portugal itself, for instance, manufactures a wide range of 
herbicides, including 2,4-d. 


PEACEFUL SETTLEMENT OF DISPUTES 


a a Court of Justice (12 Whiteman’s Digest, Ch. XXXVII, 
1-3. 


On March 1, 1973, Senators Alan Cranston (California) and Robert 
Taft, Jr. (Ohio) submitted five sense of the Senate resolutions concerning 
the International Court of Justice. The resolutions, summarized below, 
were the subject of Hearings before the Senate Committee on Foreign 
Relations on May 10 and 11, 1973. Charles N. Brower, Acting Legal 
Adviser of the Department of State, presented the Department’s views 
on the proposed resolutions in a statement to the Committee on May 10.? 
Following are the central provisions of the resolutions and the Depart- 
ment’s views on each: 


Senate Resolution 74. This resolution would direct the Secretary of 
State to seek to submit to the ICJ for binding decisions as many as possible 
of some 28 territorial disputes between the United States and a number of 
allies over largely uninhabited islands in the Caribbean Sea and the Pacific 
Ocean. 


The Department is in agreement with the basic thrust of this resolution, 
but does not believe that the specific proposal set forth in the resolution 
would be a particularly effective or appropriate vehicle for the strengthen- 
ing of the Court. 


Initially, it should be noted that as to three of the twenty-eight disputed 
territories recommended for submission to the ICJ . . . —Quita Sueno, 
Roncador Cay, and Serrana Bank—all located in the Caribbean, the United 
States has negotiated a settlement in the form of a treaty with Colombia.’ 
The Treaty with Colombia, Concerning the Status of Quita Sueno, Ron- 
cador and Serrana, signed September 8, 1972, was sent to the Senate on 
January 9, 1973. When this Treaty is ratified, the U.S. will have agreed to 
withdraw its claim of sovereignty over these territories. 


The Department does not believe that the submission to the ICJ of the 
remainder of the twenty-eight territorial disputes would provide the Court 
a significant opportunity to develop new law and legal precedent. While 
the sovereignty of these remaining twenty-five territories, all located in 
the Pacific, is technically in controversy, since both the United States and 
either the United Kingdom or New Zealand claim sovereignty over them, 
no serious actual problems exist. The States involved, while maintaining 


1¥For the complete texts of the proposed Senate resolutions, see 119 Cone. REC., 
$3760-S3761, 

2 For the Department statement on the resolutions, see Hearings before the Senate 
Gomm. on Foreign Relations, 93d Cong., Ist Sess., May 10, 1973. 

2 See 67 AJIL 118 (1973). 
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their respective legal claims, have made acceptable and workable adjust- 
ments which accommodate their individual and mutual interests in these 
territories. We believe these accommodations are working well and as- 
sume that the other governments involved would not hesitate to let us 
know if they felt the arrangements were in some way unsatisfactory. 


We believe it is recognized on both sides that there are some situations 
in which mutual accommodation is more advantageous than an attempt 
to resolve theoretical issues which do not adversely affect the real interests 
of either party. 


Nonetheless, we wish to emphasize that we are in accord with the view 
that it is desirable, in general, to consider submission of significant terri- 
torial disputes to the Court. We believe that the stature of the Court 
is best enhanced by ensuring that disputes submitted to it are of significant 
practical consequence, and the record of the Court supports this view. 


Additionally, the Department believes that it is necessary to comment 
on one of the preambular clauses to this resolution. While Secretary Rogers, 
in his 1970 address to the American Society of International Law, did refer 
to the Court as moribund,* the Department feels that the situation of the 
Court has improved significantly in the intervening three years, and that 
it would not now be correct to say, as the resolution proposes, that the 
Court is “today virtually moribund.” ... 


Senate Resolution 75. Resolution 75 would have the United States en- 
deavor to include in all future treaties and agreements to which the 
United States shall be a party clauses providing that disputes arising from 
the interpretation or application of these treaties and agreements which 
are not settled by agreement shall be subject to the jurisdiction of the 
International Court or other appropriate body. 


The Department agrees with the substance of this resolution which re- 
flects existing policy. While we have not included the operative clauses 
described in Resolution 75 in as many treaties as we would have liked, it 
is the intention of the Department to continue in its efforts to improve 
upon these modest results. 


Senate Resolution 76. This proposal includes recommendations that (1) 
the President undertake all appropriate steps to have the Statute of the 
ICJ amended so as to establish regional courts of original jurisdiction un- 
der the ICJ, with judges selected by agreement of the parties, the decisions 
of such courts being appealable to the ICJ; (2) the President propose 
to the Genera] Assembly amendments to Article 96 of the UN Charter 
that would permit regional organizations and any two or more states to 
request advisory opinions of the Court; (3) the President undertake ap- 
propriate steps to improve the procedure whereby persons are nominated 
and elected to serve as judges of the ICJ; (4) the President undertake all 
appropriate steps to encourage the ICJ, from time to time, to sit and 
exercise its functions outside The Hague. 


This resolution considers a wide range of issues relevant to the effective- 
ness of the ICJ. In some respects it suggests particular innovations which 
the Department itself has advocated. For example, this resolution would 


+ [1970] ASIL Proc. 64 AJIL (No. 4) 285 (1970). 
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ask the Executive to undertake all appropriate steps to have the Statute 
of the ICJ amended to allow for the establishment of regional courts of 
original jurisdiction, which would be composed of judges selected by 
agreement of the parties to sit at any location convenient to the parties, 
and which would decide specific disputes at the request of the parties. 
The objectives of these suggested innovations have been brought closer 
to achievement as a result of the Court’s 1972 revision of its own rules 
of procedure.’ Thus, while regional courts have not been established, the 
revised Rules of the Court are designed to encourage the establishment 
of special chambers of the Court which may sit at a site convenient to 
the parties, follow special procedures preferred by the parties, decide 
specific disputes between the parties, and be composed of those judges 
preferred by the parties, In each instance, the rules provide that the 
opinions of the parties are to be considered by the Court, with which the 
final decision remains. 


In my opinion the Court’s revision of its rules provides a less burden- 
some procedure than that set forth in the proposed resolution. The resolu- 
tion suggests that decisions of regional courts be made appealable to the 
entire Court, whereas under the present rules judgments of the special 
chambers are considered as judgments of the Court. Thus, the economy 
sought by requesting a chamber to sit in a particular locality would be 
diminished under the resolution by a later need to appear before the 
Court en banc. It should also be recalled that amendment of the Statute 
of the Court, which this resolution proposes, involves the same process and 
attendant difficulties as amendment of the Charter. 


This resolution would also urge the Executive to seek to expand the 
range of parties who could request advisory opinions of the Court. I 
believe this is a suggestion meriting further investigation. It accords with 
our own previous efforts, recorded in our comments to the UN Secretary- 
General,* to expand the use of advisory opinions. However, this proposed 
resolution would require several specific amendments to the UN Charter. 
Charter amendment is, of course, a very difficult and involved political 
process, involving a considerable amount of negotiation. Without com- 
menting on the merits of the specific language proposed, the Department 
assumes that it would be intended by the Senate as illustrative and that the 
important point would be to achieve the substantive change by whatever 
process or legal formulation that might prove to be practicable. 


While I am not entirely certain what changes are envisioned by Section 3 
of this resolution, which is concerned with the improvement of the pro- 
cedure whereby jurists are nominated and elected to the Court, the Depart- 
ment is of course interested in considering any improvement of this electoral 
process which might be suggested. In our comments to the Secretary- 
General, the United States expressed a general satisfaction with the 
nomination and election procedures as now established. Our main ob- 
jection to the nomination and election process involved not the prescribed 
procedures, but the political input of some States into the process. We have 
criticized such political pressures as capable of undermining the in- 
dependence and objectivity of the Court and have stated our view that 
States must exhibit a strong determination to guarantee the independence 
of the Court. 


The Department is in full agreement with Section 4 of this resolution. 
Under the Statute and the Rules of the Court, the Court en banc, as well 

8 For the revised rules, see 67 AJIL 195 (1973). 

6 UN Doc. A/8382, Sept. 15, 1971. 
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as any of its chambers, may convene outside of The Hague. It is certainly 
in the interest of the Court to make itself available in the various regions of 
the world to adjudicate peacefully disputes which may arise between States 
in those regions. Wherever appropriate, we ould willingly urge the 
Court to convene regional sittings, keeping in mind, however, the possible 
disadvantages of added expense, decreased efficiency of the Court away 
from its seat, and, most importantly, of the potential aggravation of 
political pressures on the Court as a result of increased local publicity 
regarding the role of the Court in settling a local dispute. 


Senate Resolution 77. This resolution would have the President under- 
take negotiations with the states parties to the Statute of the ICJ which 
have qualified their acceptance of the Court’s compulsory jurisdiction, to 
have each party agree (1) to declare and deposit a declaration under 
Article 36 of the Statute that the party recognizes as compulsory ipso facto 
and without a special agreement and without reservation, in relation to 
any other state accepting the same obligation, the Court’s jurisdiction in any 
legal dispute to which it is a party, in which the UN Security Council by 
an affirmative vote of nine members, including 80 per cent of the perma- 
nent members, has requested that the dispute be referred by the parties to 
the Court, and (2) that such declaration will not be subject to any other 
condition. 


It is the view of the Department that this resolution envisions a desirable 
goal—the universal acceptance, without reservation, of the compulsory 


spat de of the ICJ—but suggests a means of achieving it which is not 
ikely to be the most appropriate one available. 


It might be noted initially that this resolution would direct the Executive 
to negotiate only with those small number of States which have declared 
reservations to the compulsory jurisdiction of the Court to convince them to 
accept the Court’s jurisdiction without reservation. Thus, this resolution 
would appear not to deal with the majority of States, which have not 
submitted any declaration accepting the Court’s compulsory jurisdiction. 


A major problem arising under this resolution concerns the role which 
it envisages for the pri Council, It proposes that where the Security 
Council decides, by an affirmative vote of nine members, including 80 
percent of the permanent members, that a dispute be referred by the 
parties to the Court, the parties would be obligated to submit their dispute 
to the Court. This seems to require a substantive decision by the Council, 
in which, under the UN Charter, a negative vote by a permanent member 
constitutes a veto. Since, under this resolution, a negative vote by one 
permanent member would not defeat a decision by the Council to urge 
parties to go before the Court, this resolution involves a major revision 
of the voting procedures of the Security Council as required by the UN 
Charter. As such, it goes far beyond reform of the Court. It becomes 
involved in the whole problem of UN procedures for the maintenance of 
international peace and security. It is clear to me that changes of this mag- 
nitude would be, at best, very difficult to achieve, and would certainly 
become bound up with a range of proposals for Charter amendment having 
nothing to do with the ICJ. In short, this does not appear likely to be a 
productive avenue to the more specific objective of strengthening the Court. 


In addition, the Department has difficulty in seeing the purpose of the 
proposal that we negotiate removal of Connally-type reservations on a 
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reciprocal basis. The ICJ has ruled that any defendant State, whether or 
not it has such a reservation in its own acceptance of the Court’s jurisdiction, 
is entitled, where acceptance of the Court’s jurisdiction is on the basis of 
reciprocity, to the benefit of any such reservation contained in the plaintiff 
State’s declaration of acceptance (Case of Certain Norwegian Loans, 
(France v. Norway), 1957 IC] Rep. 9). It is difficult to see what ad- 
vantages would accrue from the procedure of reciprocal withdrawal of 
reservations. If a State is truly interested in no longer qualifying its ac- 
ceptance of the Court’s jurisdiction, unilateral withdrawal of its reservation 
would be just as effective as the suggested reciprocal procedure. In either 
case, a defendant State without a Connally-like reservation, may, on the 
basis of reciprocity, make use of such a reservation, if any, which has been 
declared by a State plaintiff. On the other hand where a State plaintiff 
wishes to assure the adjudication of a contentious issue by the Court, it 
ought to divest itself unilaterally of any Connally-like reservations. The 
vast majority of States have not expressed such reservations to the Court’s 
jurisdiction, and while, admittedly, most of them have submitted no de- 
clarations whatsoever, the existence of Connally-type reservations serves as 
a deterrent to such States agreeing to submit specific disputes to the Court. 
Moreover, under the approach suggested by this resolution, we would 
presumably not remove our reservations until all of the other States with 
reservations so agreed. This would, of course, increase the likelihood that 
this initiative would fall short of success. 


The most effective way to encourage others to drop reservations of this 
type would be for us to withdraw our own. This would not only set an 
example for others (many of whom were encouraged by our example in 
making their reservations in the first place) but, more significantly, would 
leave only their own reservations as possible barriers to adjudication of any 
international legal disputes they might have with the United States. Such 
a change could, of course, be accomplished in the same manner as was 
our original adherence to the Statute of the Court; namely, with the 
advice and consent of the Senate, two-thirds of those present concurring. 


Senate Resolution 78. Resolution 78 would have the President under- 
take negotiations with states parties to the ICJ Statute to amend the Statute 
so as to (1) permit private individuals, business organizations, and other 
legal entities or persons to accept the compulsory jurisdiction of the Court 
and to be parties in cases before the Court in disputes arising between 
individuals, business organizations and other legal entities, or persons from 
different states; (2) provide that decrees and judgments of the ICJ arrived 
at under (1) above shall be given full faith and credit by the courts of 
any state accepting jurisdiction of the ICJ; and (3) permit all parties in 
any civil action brought in any court of any state accepting ICJ jurisdiction 
to petition the Court for the removal of such action to the ICJ or any 
regional court thereof. 


This resolution proposes measures which raise serious practical issues. 


To entitle a private individual or business entity to become a party to 
litigation before the ICJ would seem to expand the Court’s functions well 
beyond its intended purposes. The Court was intended as an international 
forum for adjudication of legal issues between States, with certain pro- 
visions also made for matters concerning international organizations. The 
juridical substance of the work of the Court is public international law, 


776 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


which deals primarily with the legal relationships, rights and duties of 
States to one another. Thus, while issues of private (i.e., essentially com- 
mercial) international law, or even of individual rights, may conceivably 
be involved in certain questions before the Court, they are certainly not 
the intended focus of the Court. By specifically defining the entities 
which can be parties to disputes before the Court and identifying the bodies 
of law the Court is to apply, both the UN Charter and the Statute of the 
Poe serve to confirm that the Court’s purpose is to apply international 
aw. 


Since, under Article 34.1 of the Statute of the Court, only States may 
be parties in cases before the Court, this resolution would require amend- 
ment to the Statute of the Court (which, as mentioned earlier, involves 
the same process as Charter amendment). However, it would also re- 
quire amendment to Article 38 of the Statute which delineates the law 
which the Court is authorized to apply. Aside from the normal difficulties 
involved with Statute amendment, there would exist the added problem 
of deciding what and how to term that body of law which would serve as 
the basis for the adjudication of the claims of private individuals or business 
entities. 


This latter problem arises due to the unique nature of that law, private 
international law, which would be applied in the adjudication of the claims 
of individuals or business entities. While various efforts are under way to 
do so, this body of law has not yet been reduced to a set of generally 
accepted international rules or norms, In its present state, it involves the 
application of the domestic (generally commercial) laws of various States 
in adjudication of claims concerning international (or preferably described 
as transnational) transactions. It does not have the benefit of the numerous 
international conventions and widely-accepted customs of public inter- 
national law. Thus, to require the ICJ to “apply” private international law 
would be to require the Court to deal effectively with this enormous range 
of legal systems in an attempt to determine the rights and duties of private 
parties. It would be very difficult for the Court to perform this role with 
any degree of uniformity, certainty, or equity. 


Also, it should be recalled that the question of permitting private 
parties to bring cases before the Court was examined by the Committee of 
Experts that drafted the Statute. They decided not to make such a pro- 
vision because they feared such litigation could adversely affect the 
foreign policy interests of the States of which the private litigants were 
nationals. While this consideration may not be determinative of the issue 
of whether private litigation before the Court should be permitted, it 
certainly should be taken into account. 


I feel it is necessary to comment on the preambular paragraph to this 
resolution which refers to the Court of Justice of the European Economic 
Community (EEC). That Court is familiarly referred to therein as the 
European Court of Justice. Initially, it should be noted that the Court’s 
jurisdiction does not encompass all of Europe, but is limited to those nine 
States which comprise the EEC. More importantly, however, that Court 
is described in the resolution as an international tribunal which adjudicates 
disputes between individuals and groups from different nations. This in 
turn is viewed in the resolution as a working precedent which arguably 
would be amenable to duplication with respect to the International Court 
of Justice. I believe, however, that the jurisdiction and functions of the 
EEC Court of Justice have been misconstrued as presented in this preamble. 
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The articles which establish the jurisdiction of the EEC Court-of Justice 
do not provide that individuals may be parties before the Court in suits 
against other individuals or business entities. Thus, the actual workings 
of that Court do not provide a precedent for the procedures encompassed 
by section 1 of this resolution. However, under the Court’s authorizing 
articles, Section 4 of Part V, Title I, of the Treaty Establishing the European 
Economic Community (EEC), March 25, 1957, 298 U.N.T.S. 13 (1958), 
the Court may hear the appeals of individuals or private business entities. 
These appeals can generally be said to be limited to complaints which such 
private parties may have lodged against some instrumentality of the EEC, 
or which arise due to the construction of an EEC rule or regulation by an 
instrumentality of the EEC. Where issues arising under the Treaty es- 
tablishing the EEC are raised in cases before the national courts of Member 
States, the Court of Justice may be called upon by a national court to rule 
on such issues. Thus, in such cases, the Court of Justice may actually rule 
on issues whose resolution will affect private parties in their litigation before 
national courts of Members States. In such instances, however, the private 
individuals or businesses are not parties appearing before the Court of 
Justice. 


JupicraL, DECISIONS 
ALONA E. Evans 


Jurisdiction of the International Court of Justice concerning French Nuclear 
Arms Testing in Pacific. 


NucLEAR Tests Case ( AUSTRALIA v France).* 
ICJ Rerorts, 1973, p. 99.? 


International Court of Justice.” Order of June 22, 1973. 
The International Court of Justice... 
Having regard to Articles 41 and 48 of the Statute of the Court, 
Having regard to Article 66 of the Rules of the Court, 


Having regard to the Application by Australia filed in the Registry of 
the Court on 9 May 1973, instituting proceedings against France in respect 
of a dispute concerning the holding of atmospheric tests of nuclear weapons 
by the French Government in the Pacific Ocean, and asking the Court to 
adjudge and declare that the carrying out of further atmospheric nuclear 
weapon tests in the South Pacific Ocean is not consistent with applicable 
rules of international law, and to order that the French Republic shall not 
carry out any further such tests, 


Makes the following Order: 


1. Having regard to the request dated 9 May 1973 and filed in the Registry 
the same day, whereby the Government of Australia, relying on Article 33 
of the General Act of 1928 for the Pacific Settlement of International Dis- 
putes and on Article 41 of the Statute and Article 66 of the Rules of Court, 
asks the Court to indicate, pending the final decision in the case brought 
before it by the Application of the same date, the following interim 
measures of protection: 


The provisional measures should be that the French Government 
should desist from any further atmospheric nuclear tests pending the 
judgment of the Court in this case; 


2. Whereas the French Government was notified by telegram the same day 
of the filing of the Application and request for indication of interim 


1 Digested by Wm. W. Bishop Jr. The entire text is given in the English version 
which is authoritative. 

2 In the companion case of New Zealand v France, decided the same day by the 
same vote, the Court used language very similar to that in the principal case. ICY, 
Reports, 1973, at 135. 12 ILM 749 (1973). There were also similar declarations by 
the same concurring judges, and dissenting opinions by the same four of the dissenting 
judges. New Zealand was represented by Prof. R. Q. Quentin-Beker, Dr. A. M. 
Finlay, and R. C. Savage. Ibid. 

8 Composed for this case of Vice-President Ammoun as Acting President, and 
Judges Forster, Gros, Bengzon, Petrén, Onyeama, Ignacio-Pinto, De Castro, Morozov, 
Jiménez de Aréchaga, Waldock, Nagendra Singh, and Ruda, and Judge ad hoc Barwick. 
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measures of protection, and of the precise measures requested, and copies 
of the Application and the request were at the same time transmited to it 
by express mail; 


3. Whereas, pursuant to Article 40, paragraph 3, of the Statute and Article 
37, paragraph 2, of the Rules of Court, copies of the Application were trans- 
mitted to Members of the United Nations through the Secretary-General 
and to other States entitled to appear before the Court; 


4, Whereas pursuant to Article 31, paragraph 2, of the Statute, the Govern- 
ment of Australia chose the Right Honourable Sir Garfield Barwick, Chief 
Justice of Australia, to sit as judge ad hoc in the case; 


5. Whereas the Governments of Australia and France were informed by 
communications of 14 May 1973 that the President proposed to convene 
the Court for a public hearing on 21 May 1973 to afford them the opportu- 
nity of presenting their observations on the Australian request for the 
indication of interim measures of protection, and by further communica- 
tions of 17 May 1973 the date and time for such hearing were confirmed; 


6. Whereas by a letter dated 16 May 1973 from the Ambassador of France 
to the Netherlands, handed by him to the Registrar the same day, the 
French Government stated that it considered that the Court was manifestly 
not competent in the case and that it could not accept the Court’s jurisdic- 
tion, and that accordingly the French Government did not intend to appoint 
an agent, and requested the Court to remove the case from its list; 


7. Whereas at the opening of the public hearings, which were hald on 21, 
22, 23 and 25 May 1973, there were present in court the Agent, Co-Agent, 
council and other advisers of the Government of Australia; 


8. Having heard the observations on the request for interim measures on 
behalf of the Government of Australia, and the replies on behalf of that 
Government to questions put by Members of the Court, submitted by 
Mr. P. Brazil, Senator the Honourable Lionel Murphy, Mr. R. J. Ellicott, 
Q.C., Mr. M. H. Byers, Q.C., Mr. E. Lauterpacht, Q.C., and Professor 
D. P. O’Connell; 


9. Having taken note of the final submission of the Government of Australia 
made at the hearing of 23 May 1973, and filed in the Registry the same 
day, which reads as follows: 


The final submission of the Government of Australia is that the Court, 
acting under Article 33 of the General Act and Article 41 of the 
Statute of the Court, should lay down provisional measures which re- 
quire the French Government to desist from carrying out further 
atmospheric nuclear tests in the South Pacific pending the judgment 
in this case. 


10. Having taken note of the written reply give [sic] by the Agent of the 
Government of Australia on 31 May 1973 to two questions put to him by 
a Member of the Court; 


11. Noting that the French Government was not represented at the nea 
and whereas the non-appearance of one of the States concerned cannot by 
itself constitute an obstacle to the indication of provisional measures; 


12, Whereas the Governments of Australia and France have been afforded 
an opportunity of presenting their observations on the request for the 
indication of provisional measures; 
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13. Whereas on a request for provisional measures the Court need not, 
before indicating them, finally satisfy itself that it has jurisdiction on the 
merits of the case, and yet ought not to indicate such measures unless the 
provisions invoked by the Applicant appear, prima facie, to afford a basis 
on which the jurisdiction of the Court might be founded; 


14, Whereas in its Application and oral observations the Government of 
Australia claims to found the jurisdiction of the Court on the following 
provisions: 
(i) Article 17 of the above-mentioned General Act of 1928, read 
together with Article 36, paragraph 1, and 37 of the Statute of the Court; 
(ii) Alternatively, Article 36, paragraph 2, of the Statute of the Court 
and the respective declarations of Australia and France made thereunder; 


15. Whereas, according to the letter of 16 May 1973 handed to the Registrar 
by the French Ambassador to the Netherlands, the French Government con- 
siders, intra alia, that the General Act of 1928 was an integral part of the 
League of Nations system and, since the demise of the League of Nations, 
has lost its effectivity and fallen into desuetude; that this view of the 
matter is confirmed by the conduct of States in regard to the General Act 
of 1928 since the collapse of the League of Nations; that, in consequence, 
the General Act cannot serve as a basis for the competence of the Court 
to deliberate on the Application of Australia with respect to French nuclear 
tests; that in any event the General Act of 1928 is not now applicable in 
the relations between France and Australia and cannot prevail over the 
will clearly and more recently expressed in the declaration of 20 May 
1966 made by the French Government under Article 36, paragraph 2, of 
the Statute of the Court; that paragraph 3 of that declaration excepts from 
the French Government’s acceptance of compulsory jurisdiction “disputes 
concerning activities connected with national defence”; and that the present 
dispute concerning French nuclear tests in the Pacific incontestably falls 
within the exception contained in that paragraph; 


16. Whereas in its oral observations the Government of Australia maintains, 
inter alia, that various matters, including certain statements of the French 
Government, provide indications which should lead the Court to conclude 
that the General Act of 1928 is still in force between the parties to that 
Act; that the General Act furnishes a basis for the Court’s jurisdiction in 
the present dispute which is altogether independent of the acceptances of 
compulsory jurisdiction by Australia and by France under Article 36, 
paragraph 2, of the Statute; that France’s obligations under the General 
Act with respect to the acceptance of the Court’s jurisdiction cannot be 
considered as having been modified by any subsequent declaration made 
by her unilaterally under Article 36, paragraph 2 of the Statute; that if 
the reservation in paragraph 3 of the French declaration of 20 May 1966 
relating to “disputes concerning activities connected with national defence” 
is to be regarded as one having an objective content, it is questionable 
whether nuclear weapon development falls within the concept of national 
defence; that if this reservation is to be regarded as a self-judging reserva- 
tion, it is invalid, and in consequence France is bound by the terms of 
that declaration unqualified by the reservation in question; 


17. Whereas the material submitted to the Court leads it to the conclusion, 
at the present stage of the proceedings, that the provisions invoked by the 
Applicant appear, prima facie, to afford a basis on which the jurisdiction of 
the Court might be founded; and whereas the Court will accordingly 
proceed to examine the Applicant’s request for the indication of interim 
measures of protection; 
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18. Whereas the Government of Australia, in replying to a question put 
during the oral observations, stated that it bases its request for the indica- 
tion of provisional measures “first and foremost on Article 41 of the Statute 
of the Court,” and that it bases its request on Article 33 of the above- 
mentioned General Act of 1928 only subsidiarily in the eventuality that 
the Court should find itself able, on the material now before it, to reach 
the conclusion that the General Act is still in force; 


19. Whereas the Court is not in a position to reach a final conclusion on 
this point at the present stage of the proceedings, and will therefore examine 


the request for the indication of interim measures only in the context of 
Article 41 of the Statute; 


20. Whereas the power of the Court to indicate interim measures under 
Article 41 of the Statute has as its object to preserve the respective rights 
of the Parties pending the decision of the Court, and presupposes that 
irreparable prejudice should not be caused to rights which are the subject 
of dispute in judicial proceedings and that the Court’s judgment should not 
be anticipated by reason of any initiative regarding the matters in issue 
before the Court; 


21. Whereas it follows that the Court in the present case cannot exercise its 
power to indicate interim measures of protection unless the rights claimed 
in the Application, prima facie, appear to fall within the purview of the 
Court's jurisdiction; 

22. Whereas the claims formulated by the Government of Australia in its 
Application are as follows: 


(i) The right of Australia and its people, in common with other States 
and their peoples, to be free from atmospheric nuclear weapon tests by 
any country is and will be violated; 

(ii) The deposit of radio-active fall-out on the territory of Australia and 
its dispersion in Australia’s airspace without Australia’s consent: 

a) violates Australian sovereignty over its territory; 

b) impairs Australia’s independent right to determine what acts 
shall take place within its territory and in particular whether Australia and 
its people shall be exposed to radiation from artificial sources; 

(iii) the interference with ships and aircraft on the high seas and in 
the superjacent airspace, and the pollution of the high seas by radio-active 
fall-out, constitute infringements of the freedom of the high seas; 


23. Whereas it cannot be assumed a priori that such claims fall completely 
outside the purview of the Court’s jurisdiction, or that the Government of 
Australia may not be able to establish a legal interest in respect of these 
claims entitling the Court to admit the Application; 


24, Whereas by the terms of Article 41 of the Statute the Court may in- 
dicate interim measures of protection only when it considers that cir- 
cumstances so require in order to preserve the rights of either party; 


25. Whereas the Government of Australia alleges, inter alia, that a series of 
atmospheric nuclear tests have been carried out by the French Govern- 
ment in the Pacific during the period from 1966 to 1972, including the 
explosion of several hydrogen bombs and a number of devices of high and 
medium power; that during recent months here has been a growing body 
of reports, not denied by the French Government, to the effect that the 
French Government is planning to carry out a further series of atmospheric 
nuclear tests in the Pacific in 1973; that this series of tests may extend to 
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1975 and even beyond that date; that in diplomatic correspondence and in 
discussions earlier in the present year the French Government would not 
agree to cease nuclear testing in the atmosphere in the Pacific and would 
not supply Australia with any information as to the dates of its proposed 
tests or the expected size and yield of its explosions; and that in a statement 
made in the French Parliament on 2 May 1973 the French Government 
indicated that, regardless of the protests made by Australia and other 
countries, it did not envisage any cancellation or modification of the pro- 
gramme of nuclear testing as originally planned; 


26. Whereas these allegations give substance to the Australian Government’s 
contention that there is an immediate possibility of a further atmospheric 
nuclear test being carried out by France in the Pacific; 


27. Whereas the Government of Australia also alleges that the atmospheric 
nuclear explosions carried out by France in the Pacific have caused wide- 
spread radio-active fall-out on Australian territory and elsewhere in the 
southern hemisphere, have given rise to measurable concentrations of radio- 
nuclides in foodstuffs and in man, and have resulted in additional radiation 
doses to persons living in that hemisphere and in Australia in particular; 
that any radio-active material deposited on Australian territory will be 
potentially dangerous to Australia and its people and any injury caused 
thereby would be irreparable; that the conduct of French es pets tests in 
the atmosphere creates anxiety and concern among the Australian people; 
that any effects of the French nuclear tests upon the resources of the sea 
or the conditions of the environment can never be undone and would be 
irremediable by any payment of damages; and any infringement by France 
of the rights of Australia and her people to freedom of movement over the 
high seas and superjacent airspace cannot be undone; 


28. Whereas the French Government, in a diplomatic Note dated 7 Febru- 
ary 1973 and addressed to the Government of Australia, the text of which 
was annexed to the Application in the present case, called attention to 
Reports of the Australian National Radiation Advisory Committee from 
1967 to 1972, which all concluded that the fall-out from the French tests 
did not constitute a danger to the health of the Australian population; 
whereas in the said Note the French Government further expressed its 
conviction that in the absence of ascertained damage attributable to its 
nuclear experiments, they did not violate any rule of international law, 
and that, if the infraction of the law was alleged to consist in a violation 
of a legal norm concerning the threshold of atomic pollution which should 
not be crossed, it was hard to see what was the precise rule on which 
Australia relied; 


29. Whereas for the purpose of the present proceedings it suffices to ob- 
serve that the information submitted to the Court, including Reports of 
the United Nations Scientific Committee on the Effects of Atomic Radia- 
tion between 1958 and 1972, does not exclude the possibility that damage 
to Australia might be shown to be caused by the deposit on Australian 
territory of radio-active fall-out resulting from such tests and to be 
irreparable; 


30. Whereas in the light of the foregoing considerations the Court is satis- 
fied that it should indicate interim measures of protection in order to pre- 
serve the right claimed by Australia in the present litigation in respect of 
the deposit of radio-active fall-out on her territory; 
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31. Whereas the circumstances of the case do not appear to require the 
indication of interim measures of protection in respect of other rights 
claimed by Australia in the Application; 


32. Whereas the foregoing considerations do not permit the Court to ac- 
cede at the present stage of the proceedings to the request made by the 
French Government in its letter dated 16 May 1973 that the case be re- 
moved from the list; 


33. Whereas the decision given in the present proceedings in no way pre- 
judges the question of the jurisdiction of the Court to deal with the merits 
of the case, or any questions relating to the admissibility of the Applica- 
tion, or relating to the merits themselves, and leaves unaffected the right 
of the French Government to submit arguments in respect of those questions; 


34, Having regard to the position taken by the French Government in its 
letter dated 16 May 1973 that the Court was manifestly not competent in 
the case and to the fact that it was not represented at the hearings held 
between 21 May and 25 May on the question of the indication of interim 
measures of protection; 


35. Whereas, in these circumstances, it is necessary to resolve as soon as 
possible the questions of the Court’s jurisdiction and of the admissibility 
of the Application; 


Accordingly, 
THe Court 
Indicates, by 8 votes * to 6,5 pending its final decision in the proceed- 


4 Although they concurred in the Order, Judges Jiménez de Aréchaga, Waldock, and 
Nagendra Singh, and Judge ad hoc Barwick made brief declarations. 

5 Judge Forster, Gross, Petrén, and Ignacio-Pinto gave dissenting opinions. It is 
not indicated which other judges voted against the Order of the Court. 

Judge Forster thought the Court should have examined the question of jurisdiction 
more thoroughly before ordering provisional measures, particularly the question of 
the continuing validity of the General Act of 1928, since the French reservation (of 
matters relating to defense) in its Declaration of May 16, 1966 was so clear. 

Judge Gros refrained from discussing the question of jurisdiction at any length, 
since the Court had deferred this until the next phase of the proceedings. He thought 
the decision of the Court on provisional measures was an improper application of 
Articles 41 and 53 of the Statute. He said in part: 


A State does not have to wait two years or more for the Court to vindicate its 
claim that no justiciable dispute exists, for if that is the case there is nothing to 
be argued over; the other State, which has submitted the claim whose reality 
is contested, evidently has an equal right to have the Court acknowledge the 
existence of the dispute it invokes. But the equality between these claims is 
upset if, by the indirect means of the allegedly urgent neessity for the indication 
ce provisional measures, a presumption operates in favour of the applicant without 
the Court’s carrying out of any serious appraisal of the objection. ... 


[I]f in reality an indication of provisional measures prejudges the jurisdiction or 
the existence of jus standi, the Court does not have the power to grant these 
measures, because the condition Jaid down by Article 41 of the Statute will not 
have been respected. These conditions not saving been fulfilled in the present 
case, the application of Article 41 in the Order of 22 June 1973 indicating pro- 
visional measures constitutes an action ultra vires. 


Judge Ignacio-Pinto observed, inter alid, that: 


Of course, Australia can invoke its sovereignty over its territory and its right to 
prevent pollution caused by another State. But when the French Government 
also claims to exercise its right of territorial sovereignty, by proceeding to carry 
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ings instituted on 9 May 1973 by Australia against France, the following 
provisional measures: 


The Governments of Australia and France should each of them en- 
sure that no action of any kind is taken which might aggravate or 
extend the dispute submitted to the Court or prejudice the rights of 
the other Party in respect of the carrying out of whatever decision 
the Court may render in the case; and, in particular, the French Gov- 
ernment should avoid nuclear tests causing the deposit of radio-active 
fall-out on Australian territory; 


Decides that the written proceedings shall first be addressed to the 
questions of the jurisdiction of the Court to entertain the dispute, and of 
the admissibility of the Application; 


Fixes as follows the time-limits for the written proceedings: 


21 September 1973 for the Memorial of the Government of Australia; 
21 December 1973 for the Counter-Memorial of the French Govern- 
ment; 


And reserves the subsequent procedure for further decision. 


River boundary—middle channel or thalweg—Louisiana—Texas 


STATE OF TEXAS v. STATE oF Louisiana. 93 S.Ct. 1215. 
U.S. Supreme Court, March 20, 1973. 


Texas brought an original action against Louisiana to establish its right 
of ownership over the western half of the Sabine Pass, Sabine Lake, and 
Sabine River (Sabine) from the mouth of the river at the Gulf of Mexico 
to 32° north latitude. Texas also sought a decree affirming that the mid- 
dle of the Sabine constituted the boundary. Louisiana contended that its 
boundary was on the west bank of the Sabine. The case was referred to 
a Special Master. (398 U.S. 934 (1970).) 

The Special Master recommended that the boundary be the geographical 
middle of the Sabine, that all islands in the Sabine when Louisiana was 
admitted into the Union in 1812 be awarded to Louisiana, subject to pre- 
scriptive claims by Texas which should be determined in further proceed- 
ings, and that islands formed in the eastern half of the Sabine after 1812 
should belong to Louisiana, while those in the western half should belong 
to Texas. Louisiana took exception to this recommendation, arguing that 
the boundary should either be at the west bank of the Sabine or in the 
main channel as it existed in 1812 west of the most westerly islands. 
Louisiana also claimed ownership of all islands in the river regardless 
of their date of formation. Texas asserted its ownership of the islands in 


out tests in its territory, is it possible legally to deprive it of that right, on account 
of the mere expression of the will of Australia? 


In my opinion, international law is now, and will be for some time to come, a 
law in process of formation, and one which contains only a concept of respon- 
sibility after the fact, unlike municipal law, in which the possible range of re- 
sponsibility can be determined with precision a priori. Whatever those who hold 

e opposte view may think, each State is free to act as it thinks fit within the 
limits of its sovereignty, and in the event of genuine damage or injury, if the 
said damage is clearly established, it owes reparation to the State having suffered 
that damage. 
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the western half of the Sabine, but it was willing to defer the issue pend- 
ing further proceedings. The Supreme Court adopted the Special Mas- 
ters report with the exception of the award of islands in the western half 
of the river to Texas. 

Mr. Justice White pointed out that an examination of the historical 
background of this boundary dispute indicated that the western boundary 
of Louisiana was always regarded as being at the middle of the Sabine. 
References to the boundary on the west bank of the river which appeared 
in the 1819 Treaty of Amity, Settlement and Limits with Spain, and in 
the 1828 Treaty of Limits with Mexico * were not in terms of Louisiana's 
boundary but rather that of the United States acting on its own behalf 
and not for Louisiana. 

There was precedent for taking the geographical middle of the river 
as the boundary rather than the main channel or thalweg. The court said: 


The argument that the middle of the main channel was intended rests 
on the line of cases in this Court beginning with Iowa v. Illinois, 147 
U. S. 1 (1893), which hold that in normal circumstances it should be 
assumed Congress intends the word “middle” to mean “middle of the 
main channel” in order that each State would have equal access to 
the main navigable channel. The doctrine was borrowed from inter- 
national law and has often been adhered to in this Court, although it 
is plain that within the United States two States bordering on a navi- 
gable river would have equal access to it for the purposes of navigation 
whether the common state boundary was in the geographic middle or 
along the thalweg. Id., 7-8, 10; New Jersey v. Delaware, 291 U, S. 
361, 380-385 (1934).3 
The intent of Congress would be the determinant as to the choice of bound- 
ary. That Congress understood that the boundary would be the middle 
of the Sabine was shown in the Act of Admission of Louisiana into the 
Union in 1812+ as well as in the provision in the Act of 1848 ë authorizing 
Texas to establish its boundary at the middle of the Sabine. 

As for the islands in the river, the court agreed that Louisiana had title 
to those in the eastern half of the river. Determination of the ownership 
of the islands in the western half should be subject to further proceedings 
in which the United States would be requested to present any claims 
which it might have to them in view of the fact that no reference was 
made to islands in the Sabine in the 1848 Act, thus suggesting that the 
United States had retained title to them. 

Mr. Justice Douglas, dissenting, argued that the 1819 Treaty with Spain 
established the boundary of Louisiana at the western bank of the Sabine. 


Jurisdiction—diplomatic premises abroad—crime committed within embassy 
Untrep States v. Expos. 474 F.2d 157. 
U.S, Court of Appeals, 4th Cir., Feb. 14, 1973. 

Defendant, chargé ďaffaires at the American Embassy in the Republic 


18 Stat. 252 (cited by court). 28 Stat. 372 (cited by court). 
3 93 S.Ct. 1219-1220, 42 Stat. 701 (cited by court). 
® 9 Stat. 245 (cited by court). 
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of Equatorial Guinea, was convicted of killing another embassy employee 
within the embassy compound. On appeal, defendant questioned inter 
alia the jurisdiction of the District Court to try him for an offense which 
had been committed in an American embassy abroad. The Court of Ap- 
peals affirmed the judgment of the District Court. 

At the outset, Circuit Judge Craven observed that Congress could law- 
fully proscribe an offense by one American against another in an Ameri- 
can diplomatic compound abroad. The question here was whether the 
language of 18 U.S.C. §7(3),1 upon which the trial court’s jurisdiction 
was based, had extraterritorial effect. The court pointed out that it was 
not clear whether the third phrase of §7(3) (dealing with places acquired 
by the United States with the consent of the states), which was territorial 
in focus, modified the first two phrases of the paragraph which were gen- 
eral in nature. The legislative history of the Act did not clarify the point. 
In the opinion of the court, the third phrase was independent of the other 
two, so that §7(3) apparently was directed to two kinds of places within 
the special maritime and territorial jurisdiction of the United States. The 
court said: 


We hold that 18 U.S.C. §7(3) is a proper grant of “special” terri- 
torial jurisdiction embracing an embassy in a foreign country acquired 
for the use of the United States and under its concurrent jurisdiction. 
We further hold that 18 U.S.C, §1112 is a specific grant of subject 
matter jurisdiction with respect to manslaughter committed at a 
place within the special maritime and territorial jurisdiction of the 
United States.” 


Representatives of foreign governments—protection against harassment— 
District of Columbia Code §22-115 compared with 1972 Act for the Pro- 
tection of Foreign Officials and Official Guests of the United States 


ZAIMI V. UNtirep States. 476 F.2d 511. 
U.S. Court of Appeals, District of Columbia Circuit, Feb. 7, 1973. 

During a visit of the Shah of Iran to Washington, defendant was in- 
volved in two incidents in the vicinity of Blair House, where the Shah 
was staying. In the first incident, defendant shouted at the Shah from 
the street; in the second, he attempted to unfurl a banner near the resi- 
dence. Defendant was charged with bringing a representative of a foreign 
government into public disrepute while within 500 feet of the building 
where such representative was residing and with congregating with a 
companion and refusing to disperse from a location within 500 feet of 

218 U.S.C. §7(3) provides: 

The term “special maritime and territorial jurisdiction of the United States,” 
as used in this title, includes: 

(3) Any lands reserved or acquired for the use of the United States, and under 
the exclusive or concurrent jurisdiction thereof, or any place purchased or other- 
wise acquired by the United States by consent of the legislature of the State 
in which the same shall he, for the erection of a fort, magazine, arsenal, dock- 


yard, or other needful building. 
2 474 F.2d 157, 160. 
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such building, both acts in violation of Section 22-1115 of the District 
of Columbia Code. At the close of the trial in the Court of General 
Sessions, the second charge was dropped. Defendant was found guilty 
on the first charge and sentenced to a fine of $100 or five days in jail. The 
District of Columbia Court of Appeals affirmed. The Court of Appeals 
for the District of Columbia Circuit reversed and remanded with instruc- 
tions to dismiss the information against defendant. 

In a close examination of the text and legislative history of §22-1115, 
and in consideration of the general rule that criminal statutes should be 
strictly construed, Circuit Judge Robinson found that this section was am- 
biguous in its reference to communications, for it barred displays of writ- 
ten and symbolic communications but apparently not speech. The court 
pointed out that in contrast, the Act for the Protection of Foreign Officials 
and Official Guests of the United States, which was enacted by Congress 
in 1972,? barred such conduct as speech, noise, parades, pickets, and dis- 
plays of banners within 100 feet of a building occupied by a foreign gov- 
ernment or as a residence by a foreign official. In the opinion of the 
court, a charge involving speech could not be sustained under §22-1115. 

Circuit Judge Wilkey, concurring, pointed out that the 1972 statute 
specifically applied “outside the District of Columbia.” He was thus led 
to conclude that Congress in enacting the new statute must have assumed 
that it was compatible with §22-1115. In his opinion, Congress should 
delete the reference to “outside the District of Columbia” in the 1972 Act 
and make it supersede §22-1115. Otherwise, it should be recognized that 
official foreign guests will receive a different degree of protection outside 
the District of Columbia from that afforded them within the District. 


War—constitutionality of war in Indochina—President’s power to con- 
tinue hostilities—whether formal declaration of war necessary—political 
question 


MITCHELL v. Lamp. 476 F.2d 533. 
U.S. Court of Appeals, District of Columbia Circuit, March 20, 1973. 


Thirteen members of the U.S. House of Representatives filed a com- 
plaint against the President of the United States, the Secretaries of State, 


1 Section 22-1115 provided: 


It shall be unlawful to display any flag, banner, placard, or device designed or 
adapted to intimidate, coerce, or bring into public odium any foreign government, 
party, or organization, or any officer or officers thereof, or to bring into public 
disrepute political, social, or economie acts, views, or purposes of any foreign 
government, party, or organization, or to intimidate, coerce, harass, or bring into 
public disrepute any officer or officers or diplomatic or consular representatives 
of any foreign government, or to interfere with the free and safe pursuit of the 
duties of any diplomatic or consular representatives of any foreign government, 
within five hundred feet of any building or premises within the District of Co- 
lumbia used or occupied by any foreign government or its seprcentative or 
representatives as an embassy, legation, consulate, or for other official purposes, 
except by, and in accordance with, a permit issued by the superintendent of 

alice of the said District; or to congregate within five hundred feet of any such 
building or premises, and refuse to disperse after having been ordered so to do 
by the police authorities of the said District. 476 F.2d 511, 514 (quoted by court). 

2 Pub. L. No. 92-539, 86 Stat. 1070 (1972) (cited by court). 
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Defense, Army, Navy, and Air Force, and the United States, alleging that 
defendants and their predecessors had been engaged in a war in Indochina 
which was not constitutionally authorized. Plaintiffs sought to enjoin de- 
fendants from continuing the war unless Congress had. authorized its con- 
tinuation within 60 days after the injunction was issued, and they requested 
a declaratory judgment that the war violated Article I, §8(11) of the 
Constitution. The District Court dismissed the action as to the President 
on the authority of Mississippi v. Johnson and as to the other defendants 
on the authority of Luftig v. McNamara», The Court of Appeals dis- 
missed the appeal, in part for reasons not dealt with by the lower court. 

Considering first the question whether the case had become moot by 
reason of the formal end of hostilities in Vietnam and Laos, District Judge 
Wyzanski (sitting in the Court of Appeals by designation) took the view 
that the continuation of hostilities in Cambodia barred such a finding. 
He added that a declaratory judgment regarding past action might be of 
later value, given the authority of the House of Representatives to im- 
peach the defendants. The court agreed that the action could not be 
maintained against the United States without its consent, a point with 
which the District Court had not dealt. 

Plaintiffs’ complaint that defendants had interfered with plaintiffs’ con- 
stitutional right to declare war did not give plaintiffs standing to bring 
this action. Judge Wyzanski said: 


Implicit in plaintiffs’ contention is their assumption that the Constitu- 
tion gives to the Congress the exclusive right to decide whether the 
United States should fight all types of war. Without at this point 
exhaustively considering all possibilities, we are unanimously of the 
opinion that there are some types of war which, without Congressional 
approval, the President may begin to wage: for example, he may re- 
spond immediately without such approval to a belligerent attack, or 
in a grave emergency he may, without Congressional approval, take 
the initiative to wage war. Otherwise the country would be para- 
lyzed. Before Congress could act the nation might be defeated or at 
least crippled. In such unusual situations necessity confers the requi- 
site authority upon the President. Any other construction of the Con- 
stitution would make it self-destructive.? 


On the other hand, plaintiffs did have standing to sue on grounds which 
they had not alleged, such as plaintiffs’ power to consider impeachment of 
defendants for acting ultra vires of their authority in continuing the Indo- 
china war, or plaintiffs’ power to take legislative action concerning appro- 
priations or other support to the war. 

Another issue was whether plaintiffs were seeking adjudication of a 
political question, turning on whether there was a war and whether it 
had been approved by Congress. Judge Wyzanski was satisfied that the 
hostilities in Indochina constituted a war. Moreover, the court was 

171 U.S. (4 Wall.) 475 (1866); 373 F.2d 664 (1967), cert. denied 387 U.S. 945 


(1967) (cited by court). 
2 476 F.2d 533, 536 (emphasis supplied by court). 
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unanimously agreed that it is constitutionally permissible for Congress 
to use another means than a formal declaration of war to give its 
approval to a war such as is involved in the protracted and substantial 
hostilities in Indo-China.’ 
The weight of authority held that this approval was evidenced by the 
assent of Congress to “appropriation, draft oxtension, and cognate laws 
enacted with direct or indirect reference to the Indo-China war. .. .”* 
However, two of the three judges on this panel of the Court of Appeals 
were no longer persuaded of the validity of this authority and concluded 
that “none of the legislation drawn to the court’s attention may serve as 
a valid assent to the Vietnam war.”® This view did not, however, lead 
the court to support plaintiffs’ position. The court concluded that the 
question whether the President had exceeded his constitutional authority 
in continuing to prosecute the war was a political question which the 
court could not decide. 


Jurisdiction—service of process on poe government—diplomatic im- 
munity not affected by service by mai 


RENCHARD v. Humpureys & Harpine, mc. Civil Action No. 2128-72. 
U.S. Dist. Court, District of Columbia, May 22, 1973. 


Plaintiff, a resident of the District of Columbia, brought an action 
against a contractor and the Republic of Brazil for damage to his home 
which was allegedly caused by the construction of a building in the District 
of Columbia for the Brazilian Embassy. Service of the summons and 
complaint upon defendant was made by means of service upon defendant's 
attorney, by registered mail on the Brazilian Embassy at Washington, 
and by registered mail on the Ministry of External Relations at Brasilia. 
Defendant moved to quash the return of service and to dismiss the com- 
plaint as well as cross-claims brought by two other defendants. Dismissing 
the motions, the District Court found that there was adequate service of 
process upon defendant. 

In a memorandum opinion, the court found that service pursuant to 
Rule 4(e)(i), Fed. R. Civ. P., which defendant had urged as the correct 
procedure, was not intended to apply to service on a foreign government. 
Following the holding in Petrol Shipping Corp. v. Kingdom of Greece, 
service could be properly had by ordinary mail, as authorized by the court 
under Rule 83, Fed. R. Civ. P. 

With regard to the question whether such service could be considered to 
violate the ambassadors immunity, the court said: 


The purposes of diplomatic immunity are not violated by registered 
mail service upon the embassy. Unlike the situation where a federal 
marshall [sic] attempts service upon an ambassador personally, the 
delivery of a letter to the embassy does not affront the ambassador's 


3 Ibid., 537. 4 Ibid., 538. 

5 Ibid. 

1360 F.2d 103 (2d Cir, 1966), cert. denied 385 U.S. 931 (1966) (cited by court); 
60 AJIL 856 (1966). 
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perona dignity. Nor does registered mail service cause public em- 
arrassment to the ambassador or cause him to restrict his movements 
to avoid being served with process. Although receipt of registered 
mail service may cause the ambassador to divert some time from his 
diplomatic functions, this objection is unrealistic in the modern world 
of diplomatic relations. A large embassy like Brazil’s is similar to a 
modern business operation. The ambassador has a sizeable and com- 
petent staff to handle many routine matters. Indeed, it is likely that 
a summons and complaint received in the mail would be sent directly 
to the embassy’s retained law firm without even coming to the am- 
bassador’s attention. Finally, the court is not persuaded that mere 
notice of a lawsuit by registered mail service could seriously jeopardize 
the friendly relationship between the United States and Brazil. In 
any event, a foreign relations objection is better presented by a claim 
of sovereign immunity than by an objection to the means of serving 
notice on the defendant.” 


2 Civil Action No, 2128-72, 4-5. 


Boox Reviews anp NOTES 


EDITED BY Leo Gross 


Foreign Affairs and the Constitution. By Louis Henkin. Mineola, New 
York: Foundation Press, 1972. pp. xi, 553. Index. $11.50. 


It is astonishing to reflect that, until Professor Henkin’s latest effort, 
virtually nothing had been published for a half century treating compre- 
hensively the constitutional law of our foreign relations. This is the more 
surprising in light of the recent debate over expanded presidential power to 
use force abroad, or to take unusual measures of secrecy and internal sur- 
veillance at home, in the name of national security. If this is not a con- 
stitutional crisis over our foreign affairs, it will serve till one comes along. 
So Professor Henkin’s book is as timely as it is unique. 

The book is in the grand Corwinian tradition, with breathtaking perspec- 
tives and exquisite scholarship married to a graceful style. Properly 
enough, he opens with the source of the Federal government's constitutional 
monopoly of foreign relations. He then turns to the currently fierce com- 
petition over how that power is allocated and shared as between the 
President and Congress. This is followed by a solid essay on the lawmaking 
role of treaties and international agreements under the Constitution. The 
courts and their limited scope in foreign relations are considered, and the 
place of the states in foreign affairs is given a word. Then Henkin proceeds 
to sketch the ways the constitutional provisions concerning individual 
rights may, or may not, limit what the Federal government does in foreign 
relations. Finally, there is a nice canter around the subject of trying to 
organize ourselves for business in today’s world with an eighteenth century 
constitutional document. 

Professor Henkin has something to say about the “ought” as well as the 
“js.” He is clear, for example, that there is still a congressional responsibility 
for declaring war, and that our efforts in Vietnam did reach the point in the 
late 1960's when some congressional sanction was necessary (pp. 101-02). 
He denies that the President is constitutionally free to make any inter- 
national agreement he pleases (p. 179). And he looks forward to the day 
when the courts may begin to reject “the old constitutional assumptions that 
foreign affairs are different and special” (p. 273). On the other hand, he 
accepts with calm resignation the inevitability under the Constitution of 
an almost systemic conflict between the President and Congress, reveals 
toleration of the notorious constitutional uncertainties and ambiguities, 
and suggests that the need is for “more and better cooperation, consultation, 
accommodation” between the executive and the legislature (p. 279), rather 
than any marked congressional restraint on presidential power. 

All in all, the book is informed with a spirit of balance and moderation, 
quite compatible with the document the author expounds. It is first-rate 
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scholarship’ and first-rate writing, and we will all be the wiser and better 
for it. 
Waram D. Rocers 


Congress, the Executive and Foreign Policy. By Francis O. Wilcox. New 
York: Harper & Row, 1971, pp. x, 179. Index. $5.95. 

This is an important book, probably the most perceptive analysis that 
has ever been written of congressional-executive relations in the field of 
foreign affairs. The author's qualifications for the study are unique: he brings 
to it the unmatched experience of many years as Chief of Staff of the Senate. 
Committee on Foreign Relations, followed by six years as Assistant Sec- 
retary of State for International Organizations Affairs. In these roles he 
was closely identified with almost all the international issues that have 
affected our nation’s destiny since World War II. He, therefore, speaks 
with the assurance of one who is in complete command of his facts, but 
with the restraint of one who has observed this critical period of history 
from both ends of Pennsylvania Avenue. 

In convincing fashion, Dean Wilcox delineates the proper role for 
Congress: first, that Congress should reach an informed judgment of its 
own, independently of the executive branch upon which it has tended to 
rely too much in the past; and, second, this judgment should be de- 
veloped publicly, in open debate with the participation of the executive 
branch and members of the public. The realism which glows through 
every passage of the book is typified by the following terse comment on 
the war power: 


Whether Congress likes it or not, its declaration of war against the 
Axis Powers in 1941 may well have been the last occasion on which 
it exercised that power in the traditional way. As things now stand, 
a full-scale war, which could only come with the Soviet Union, or 
possibly in the future with Communist China, probably would come so 
quickly that as a practical matter Congress would have little or nothing 
to say about it (p. 150). 
In the opinion of this reviewer we have here a major reason why the 
pending Javits bill! does not, and, indeed, cannot resolve the dilemma it 
addresses. It looks to the past while purporting to contemplate the future; 
it throws up a Maginot line which, in the crises it must inevitably en- 
courage, would probably be ignored by any Chief Executive, irrespective 
of party, when the national interest demanded. Put somewhat differently, 
Senator Javits’ proposal seeks to confront as a domestic, constitutional 
matter something which is in reality an international problem. 

By far the most constructive suggestion in the volume is the author's 
proposal for the creation of a joint executive-legislative Committee on Na- 
tional Security Affairs which would meet at regular intervals for a full ex- 
change of views at the highest levels of both bodies on important issues 
facing the nation. This arrangement would provide an adequate flow of 


1§.440, 93rd Cong. Ist Sess. 
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information and an opportunity to anticipate problems before: they arise, 
and would permit that degree of coordination needed to make our entire 
constitutional structure more effective. So far as the war power is con- 
cerned, the critical issue in this context is just how to strike a balance 
between the need for a speedy decision which must often be taken in 
secrecy and the need for an informed, representative, decisionmaking 
procedure. Dean Wilcox is distressed with the reluctance of the executive 
branch, particularly in the past ten years, to give Congress access to its 
policy planning documents at an early enough stage to be significant. The 
result, he notes, is virtually to deny Congress effective access to the policy- 
making process until it has been completed. But surely, as the author is 
aware, this is much to demand of any government’s management of foreign 
affairs. How can negotiations with a foreign power be conducted effec- 
tively if that power is provided with our government’s basic thinking and 
objectives, as must be the case if such information is broadly disseminated 
to the legislature? Dean Wilcox considers this an acceptable risk despite 
the fact that there will always be some representatives who do not feel 
under the same constraint of nondisclosure as the administration’s officials. 

A reorganization of legislative procedures themselves is long overdue, in 
the authors view, to alleviate the difficulties of Congress’ position “even 
though these do not stem primarily from the organization of that august 
body.” Left uncertain in the volume is the precise extent of the right 
of Congress to advise in foreign policy matters, probably because neither 
the author nor anyone else can ignore that the source of the “right”— if, 
indeed, it is a right—is extremely nebulous outside of the two constitu- 
tionally posited areas of treaties and confirmation. Nevertheless, Dean 
Wilcox would seem to be on solid ground when he argues that strengthening 
the congressional role is likely to produce a more viable foreign policy, “if 
for no other reason than that it will command broader public support 
based on a broader national consensus.” This he considers essential to 
overcome the deep division in our political psyche as to what this nation’s 
role in the world should be: “Foreign policies may work if they are sup- 
ported by a unified people; they most assuredly will not work if they do 
not receive the strong support of a unified people.” 

Dean Wilcox’s book is not a search for devils. It is a reasoned, competent 
effort by one who knows his way around the many pitfalls to resolve some 
truly awesome difficulties with wise and cautious recommendations de- 
signed to improve a process which is vital not only to the American people, 
but to other nations with whom daily business must be transacted on the 
basis of mutually reliable norms of conduct. 

ALWYN V. FREEMAN 


New States and International Law. By Hanna Bokor-Szegé. Budapest: 
Akadémiai Kiadé, 1970. pp. 116. Index. $4.40. 


This slim but intellectually substantial and attractively published volume, 
translated into excellent English from the Hungarian, appears to be rep- 
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resentative-of the thought of international law scholars in the Soviet bloc 
on the subject. Based on the principles and premises of “Marxist-Leninist” 
ideology, it covers a wide range of topics. It deals, however, only with 
the cases of states emerging by secession, peaceful or otherwise, from 
metropolitan countries. Within the framework of the authors political 
orientation, it presents, in the main, a closely reasoned, well-written, rather 
detailed but elegantly concise, set of normative ideas and conclusions. 
To a considerable extent, the author draws on the works of Western as 
well as “Marxist” writers, official documents, and state practice. Some of 
her generalizations are stated with appropriate caution and may be tenta- 
tive. Although her ideological perferences and the sources of her rhetoric 
are unmistakable, she does not indulge in offensive polemics. Not all of 
her generalizations, however, are free of ambiguities or inconsistencies. 

Although the book is divided into only three chapters, it manages to 
cover or touch upon self-determination and related legal problems, the 
meaning of “independence,” international legal personality, “sovereign 
equality,” sources of international law and the formation of new norms, 
interpretation of the UN Charter, “domestic jurisdiction,” aggression and 
self-defense, the laws of war and neutrality, recognition of states and the 
position of unrecognized entities, new states and preexisting customary 
international law, jus cogens, admission to the United Nations, state suc- 
cession in general and to treaties in particular, the “colonial clause” and the 
territorial application of treaties, treaties of dependent entities, treaties and 
third states, and “unequal treaties.” This review can deal with only a limited 
number of these areas of the Jaw. Almost half of the book (42 pages) is 
devoted to “self-determination.” The author regards the right of self- 
determination as an established legal norm, stemming from the UN Charter, 
which, however, in light of the generality of its references to this right, 
created “to a certain extent a lex imperfecta” (p. 16), which was sub- 
sequently fully developed through unanimous resolutions of the General 
Assembly and state practice. Since General Assembly resolutions generally 
do not have binding force, it follows “that the recently evolved particular 
rules of international Jaw on the right of self-determination should be re- 
garded as rules established through customary law” (p. 30). The author, 
in reaching this conclusion, relies on the multiplicity of instances in which 
independence has been granted to colonies. She does not make it quite 
clear whether or not she regards the General Assembly resolutions as 
supplying the element of opinio juris. 

In dealing with the question of the subjects of the right of self-deter- 
mination, she rejects the view that only states can be subjects of inter- 
national law and considers “nations” and “peoples” as also being such 
subjects for the purpose of self-determination (pp. 39 ef seq.), whether 
or not they are actually fighting for independence, but they must have 
representatives capable of expressing their will. A nation or people 
fighting for its self-determination is using force in its international rela- 
tion and is not a party to a “civil war.” Consequently, it is entitled to the 
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full application of the Geneva Conventions of 1949, not merely of Article 
3 contained in them. There is no legal obligation to recognize new states, 
but new rules on this matter “emerge as a result of self-determination.” 
(pp. 50-51). 

The second major theme of the book is the relation of new states to 
international law. Pointing out that the new states generally reject the 
old rules on the width of the territorial sea and on the protection of foreign 
investments, the author approaches with considerable caution the problem 
of changing or developing international law. She believes that some 
“quasi-universal” treaties, such as the UN Charter, contain provisions bind- 
ing on all states as customary rules (p. 60). Customary rules in general, 
however, “are not applicable to the new State against its will.” (p. 64). 
Nevertheless, a new state is subject to rules having the character of jus 
cogens (p. 70). Furthermore, it may be presumed that a new state accepts 
all other rules of general international law. If it chooses not to accept a 
tule, “it must be expected to express its decision as soon as it enters into 
official relations with other States, in order to avoid the appearance of 
having recognized the given rule as binding in its relations established by 
the act of recognition” (p. 72). Admission of a state to the United Nations 
does not in itself imply its recognition by other members (p. 74). 

The third major topic treated by Dr. Bokor-Szegé is the problem of 
preexisting treaties and new states. In this chapter, apparently written 
before the International Law Commission clearly manifested its probable 
position, she notes the unsettled and controversial character of the issue 
of state succession and, after carefully discussing it in considerable detail, 
shows caution by not espousing without qualification the “clean slate” 
doctrine. “A new State certainly has the sovereign right to decide on the 
continuance in force of the treaties formerly applicable in its territory, but 
it has in any case to act in such a way that its decision should not prevent the 
continued application of international treaties aimed at the actual enforce- 
ment of international co-operation” (p. 100). She quotes almost in full, 
and discusses without much criticism, the resolution on succession to 
treaties adopted by the International Law Association at its 1968 con- 
ference (pp. 98, 108-11), which espoused the “opting-out” solution sub- 
sequently rejected by the International Law Commission, although she 
does not agree that a new state should have the right to formulate additional 
reservations in its declaration of continuity. But she denies that existing 
international law requires succession to “real” or “localized” treaties, in- 
cluding boundary treaties, referring to this norm (subsequently tentatively 
adopted by the International Law Commission) as being “de lege ferenda 
at most” (p. 104). 

The overall impression left by the book is that of a scholarly and cau- 
tious approach, displaying considerable moderation with respect to the 
issue of the right of a new state to reject preexisting customary or conven- 
tional international law. To the students of the attitudes of “Marxist” elites 
toward international law, this fact is of considerable interest. 

O. J. Lissrrzyn 
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Les Missions permanentes auprés des Organisations internationales. Volume 
I, By M. Virally, P. Gerbet, J. Salmon avec la collaboration de 
V.-Y. Ghébali. Dotation Carnegie pour la Paix internationale. Bruxelles: 
Etablissements Emile Bruylant, 1971. pp. 918. Fr.B. 3,600. 

In the fields of international law and international relations, certain 
questions seem to have been neglected by serious scholars. One of them is 
the position of the permanent delegates to international organizations. An 
able team of collaborators under the auspicies of the Carnegie Endowment 
has set out to remedy this situation. They have studied the literature and 
searched the available archives; but realizing that the results might be 
meagre and the treatment conventional they have worked on question- 
naires and personal interviews with the permanent missions and with mem- 
bers of the international secretariats and have produced a singularly in- 
teresting, informative, and stimulating book. 

This initial volume discusses first the beginning of the institution of 
permanent delegations at the time of the League of Nations, when the 
American Consul General, Prentiss Gilbert, played a greater role as a de 
facto permanent delegate than many people realized at the time. The 
next, and considerably larger part of the volume deals with the perma- 
nent delegates in Geneva at present accredited to the UN, to the Specialized 
Agencies, or some of them, and to EFTA and GATT. 

Another main part describes the permanent delegations in France, that 
is to Unesco, OECD, the Council of Europe, and Nato before that organ- 
ization was transferred to Brussels. 

The last part, which in the mind of this reviewer is the most interesting, 
concerns the problems surrounding representation to the European Com- 
munities. This chapter is extremely illuminating and treats questions of a 
slightly different kind since the representatives to these organizations play 
a more active role and participate more directly in the decisionmaking 
procedures than do the permanent missions to other organizations. 

But all the chapters bring new material and add to our fund of knowledge. 
The inside working of the delegations, missions, representations, or whatever 
they are called, is laid bare. The relations of the missions inter se are 
described as well as the at times intricate relations between the missions 
and the organizations or their secretariats. 

The most interesting material relates to the relations between the mis- 
sions and the government, or possible other authority, with which they 
communicate and from which they get their instructions. Although much 
of this material is not startling and insiders have knowledge of the general 
character of instructions, given and executed, this is, it is believed, the 
first full treatment of the available material in printed form. 

This volume endeavors to draw general conclusions and build a frame- 
work of a comparative study. The book is exceptionally interesting, very 
well presented, and leads one to look forward to the remaining volumes with 
great anticipation. 

EDVARD HAMBRO 
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The Three-Mile Limit of Territorial Seas. By Sayre R. Swarztrauber. 
Annapolis: Naval Institute Press, 1972. pp. xii, 316. Bibliography. 
Index. $12.50. 

This book is important and timely. Scholars, businessmen, politicians, 
and statesmen are now deeply involved in discussing and negotiating the 
future law of the sea, on which a diplomatic conference will begin this 
year. As a naval officer, the author is able to contribute the expertise derived 
from his profession and to speak with authority on numerous points. 
Captain Swarztrauber has traced the history of the three-mile limit of ter- 
ritorial waters from the earliest times to the present. He deals with the 
origins and the rise of the rule to the status of established international 
law, on to its decline and fall. In Chapter 13 he speaks of the “demise” of 
the rule and suggests that it will be succeeded by the twelve-mile limit. 
He makes the point that it was British seapower and insistence upon the 
three-mile limit which gave it force and effect in the 19th and early 20th 
centuries. With the shift in naval power, the United States took over the 
British role and today, still reflecting seapower, the rapprochment of the 
United States and the Soviet Union in support of the twelve-mile limit 
suggests the future course of events. 

As background for the current and proximate negotiations on the law 
of the sea, Chapters 10 through 13 can prove especially valuable and will 
serve as ready reference for the developments from World War II, up 
through the Geneva Conferences of 1958 and 1960, on into the 1970's. 

Captain Swarztrauber holds the view that varying claims to maritime 
jurisdiction or control have successively weakened the three-mile limit 
as a rule of customary international law. This is a view which has support 
among the writers, but the reviewer has long felt that the situation is mis- 
conceived. As illustrated by the historic positions of the United States, 
there is a difference between the width of the territorial sea, as part of the 
territory of a state, and claims to a right to exercise certain jurisdictional 
controls for protection against smuggling or for defense of security and 
the like, on the high seas adjacent to territorial waters. The famous dictum 
of Chief Justice Marshall in Church v. Hubbart seems to me to present the 
correct legal picture, 

The author gives a thorough account of the various claims to a 200-mile 
limit, as initiated by Latin American states. He concludes: “After reading 
carefully all the arguments by both sides, it is believed that the objective 
student of history or law will agree that the 200-mile fishing claims have 
as much legal, moral, and logical basis as the claims to the continental 
shelf.” The reviewer respectfully disagrees but it must be noted that the 
author does not approve of the 200-mile exclusive fishing zone or of “exclu- 
sive” rights for the exploitation of the continental shelf. The reviewer feels 
that Captain Swarztrauber underestimates the extent of the historic claims 
to the exploitation of the seabed. 

The author is justified in saying that his book is the first to present a 
complete history of the three-mile limit, although he cites the extensive 
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literature in which the question is treated among other topics. Aside from 
his contribution to the study of international law, he worthily carries on the 
traditional attention paid to this branch of law by the Naval War College 
at Newport, where many civilian international lawyers have lectured and 
guided research and publications. 

Pune C. Jessup 


The Politics of the Ocean. By Edward Wenk, Jr. Seattle and London: Uni- 
ae ot Washington Press, 1972. pp. viii, 590. Appendices. Index. 
Edward Wenk was a leading member of a valiant and resolute band 
within the U. S. Government who strove during the past quarter of a 
century to foster a comprehensive and unifying concept and program for the 
management of the oceans. In The Politics of the Ocean, Wenk recounts, 
explains, and illuminates a long and intricate effort to create and sustain 
such a program along the corridors of American bureaucracy and politics. 
He identifies three distinct stages. 

In the first stage, from 1959 to the mid-sixties, a reawakening govern- 
mental and popular interest in the oceans led to a sequence of steps to 
provide ships, laboratories, and trained manpower for research. 

The second stage comprised the establishment and early years of the 
Marine Resources and Engineering Development Act of 1966. During 
the second stage, the nation’s programs for the sea moved beyond naviga- 
tion, defense, fisheries, oil, manganese, and other minerals to coastal zone 
management, the disposal of wastes, the control of pollution, and the 
implications of ocean management (and mismanagement) for climate. 
The national effort also expanded toward international collaboration. From 
diverse beginnings, stimulated by “an important fillip” from Arvid Pardo’s 
“surprise proposal . . . that the seabed resources be internationalized and 
demilitarized” (p. 223), a program took shape that was proclaimed by 
President Johnson on March 8, 1968 as “An International Decade of Ocean 
Exploration for the 1970's.” 

The third stage opened with the creation of the National Oceanic and 
Atmospheric Administration( NOAA) on October 3, 1970. The author does 
not conceal his disappointment over the radical differences between NOAA 
as it was finally “bolted together on the basis of what was politically 
feasible” (p. 360) and NOAA as it had been conceived and planned. 

In a projection of “alternative marine futures,” the author finds himself 
obliged to emphasize the discrepancies between continuing need and 
realistic prospects in both the domestic and the international spheres, at 
least in the short term. “Further developments of marine affairs are in- 
evitable, but their direction and pace are ill-defined” (p. 402). Widespread 
pessimism . . . greets the question whether the United Nations can succeed 
in extending marine cooperation. Nationalism has continued to dominate 
action, whether by large or small countries” (p. 403). 

To a notable degree, the author has managed to reconcile the intimacy 
of his own involvement and the depth of his convictions with the obligation 
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of objectivity. He has maintained a comparable equilibrium hetween an 
unblinking recognition of the facts and an unflagging insistence that “society 
[must assume] responsibility for a stewardship of the [national and] global 
[marine] environment” (p. 406). 


MILTON Karz 


The Law of Outer Space. An Experience in Contemporary Law-Making. 
By Manfred Lachs. Leiden: Sijthof, 1972. pp. viii, 196. Appendices. 
DA. 30. 

In this slim volume, the present President of the International Court, who 
was also a founding member of the United Nations Committe for the 
Peaceful Uses of Outer Space and first Chairman of that Committee’s 
Legal Sub-Committee, reviews the record of the international lawmaking 
processes as to Outer Space. If there is a “new” international law, it is 
surely here, and Judge Lachs was not merely, in Dean Acheson’s words, 
“present at the creation,” but also contributed to the progressive develop- 
ment of that law in many roles, as jurisconsult and professor, as ambassador 
and international legislator, and finally as judge. This intimate acquaint- 
ance with the subject makes him perhaps better fitted than anyone else to 
undertake a reexamination of the achievements of the international lawyers 
in that domain, as a guide and example to efforts in other areas where 
progress has been frustrated or delayed up to date. 

Part of the success of the lawmaking ventures in Outer Space came from 
mastery of legal technique and the knowledge, for example, of when and 
where to make creative use of analogies from past law, and when, by 
contrast, to recognize Einstein’s caveat that the analogical method can be 
“a source not only of the most fruitful theories, but also of the most mis- 
leading fallacies” (p. 21). Though a good United Nations man, Judge 
Lachs was also aware of the need for flexibility as to the choice of in- 
stitutional arenas and instrumental techniques for international lawmaking: 
“It had been realised that the task was not one which could feasibly be 
accomplished by the adoption of a single instrument, but one which 
rather lent itself to a continuous process of adopting and gradually elaborat- 
ing principles and rules of law” (p. 136). Thus while the Committee for 
the Peaceful Uses of Outer Space accepted the overriding importance of 
harmony in the decision of vital issues and agreed therefore that no doc- 
ument could pass the committee stage without having secured the 
consensus of all, it also welcomed purely bilateral initiatives such as the 
Soviet Union-United States joint expression of their “intention not to 
station in outer space any objects carrying nuclear weapons or other kind of 
weapons of mass destruction.” As the result, as Judge Lachs notes, of “the 
common intention of two states, an ‘agreement’ reached outside the United 
Nations by two of its members was communicated to and put on record 
by the General Assembly, thus acquiring a special status vis-a-vis the other 
members and being declared as an ‘example’ to be followed by them all” 
(p. 137). 
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As one of the earliest movers in behalf of the principle of Peaceful Co- 
existence (Friendly Relations) and one who always saw it as meaning 
much more than a mere armistice or cessation of armed hostilities between 
different social and economic systems, but rather as an affirmative base 
for an international law of cooperation to be achieved through common 
engagement in concrete problem-solving ventures, Judge Lachs was always 
optimistic as to be positive opportunities for joint scientific endeavors in 
space, transcending the old ideological frontiers. In this hope, he and 
others who felt like him, have been amply vindicated by the empirical 
record of scarcely more than a decade which has seen the progressive de- 
velopment of a major new body of international law based on genuine 
mutuality and reciprocity of interest of the main participants in the World 
Community and so evidencing little or no gap between that law as written 
(law-in-books) and the law-in-action as concretely applied in contemporary 
interstate relations. Judge Lachs’ book, written in easy and graceful Eng- 
lish, and with an admirable economy of pages, says all that really needs to 
be said as to the part of the international lawyer in that “giant step forward 

for all Mankind.” 
Epwarp McWHINNEY 


Vélkerrechtstheorie. By Gregory I. Tunkin. Edited by Theodor Schweis- 
furth, from a translation by Helga Muller and Vera Rathfelder of the 
original Russian “Teoriia Mezhdunarodnogo Prava,” (Moscow, 1970). 
Berlin: Berlin Verlag, 1972. pp. 490. Index. 


A special German language edition, expanded and updated to the time 
of publication in 1972, of a work originally published in 1970 in Russian 
under the title “Teoriia Mezhdunarodnogo Prava” (Theory of International 
Law) brings to a wider circle of lawyers, who may read Russian either 
not very easily or else not at all, the basic thinking of the most articulate 
and thought-provoking Soviet international lawyer or our times, and a 
jurist highly respected in the West. 

Professor Tunkin’s published works have been amply discussed for 
Western readers, over the past decade, by John Hazard (see, for example, 
his review of Tunkin’s 1962 monograph, Voprosii Teorii Mezhdunarodnogo 
Prava).1 ‘The present volume was also briefly discussed in its earlier 
Russian version by William E. Butler.? 

It is a temptation to try to make comparisons between the two texts, Ger- 
man and Russian. Tunkin has always struck me as being somewhat “French” 
in his general intellectual outlook and his nuanced method of formulation of 
his ideas; and for this reason he may not translate too easily into languages 
like German or English. Those who have followed the development of 
Tunkin’s legal theory over the decade and a half of his major contacts 
with Western legal thinkers and practitioners observe a perceptible mel- 
lowing or softening of his criticisms of non-Russian lawyers which seems too 
much part of the general evolution of Tunkin as a legal scientist to be 
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solely attributable to a response to the emerging Soviet-Western .détente 
and cooperation. Tunkin has, in this respect, always been such an object 
lesson to jurists in countries other than his own that it is possible to conduct 
a legal debate, even over issues of high emotional content or involving 
deeply felt ideological differences, without having to become polemical or 
pejorative—something that has perhaps been too easily forgotten in the 
recent great debate in North America over the international law aspects 
of the Vietnam conflict. 

Peaceful coexistence, the leitmotiv of Soviet foreign policy and of Soviet 
international law as well, in the era of de-Stalinzation in the Soviet Union 
and of the sustained Soviet-Western governmental discussions and ex- 
changes that eventually led on to the détente and to the formal accords of 
the Moscow Summit Meeting of May 1972, is the principal theme of the 
present book. Tunkin has always been the prime legal spokesman, outside 
as well as inside the Soviet Union, in behalf of peaceful coexistence, and he 
has been responsible for the most sophisticated intellectual rationalizations 
in its support. The notion that international law is possible on a meaningful 
basis between political systems with radically different ideological premises 
may sound reasonably trite or self-evident in the political aftermath of the 
Peking and Moscow Summit Meetings, but it was rather more novel when 
first put forward in the late 1950s when the Cold War was still on. The 
analogy that Tunkin then drew from mediaeval political society in the West, 
when it was indeed possible to have a common law even though, at times, 
the King’s writ might run no further than the reach of the King’s armies 
against his fractious barons, was put forward with great skill and persuasive- 
ness and also erudition in terms of comparative legal science. 

A second theme of the Tunkin volume, almost a counterpoint to the 
peaceful coexistence thesis, is that of the new international law, which is, 
in Tunkin’s thought, the product basically of socialist internationalism, 
itself viewed as a direct consequence of the October Revolution. Professor 
Tunkin here develops, most attractively, Soviet-based foundations for such 
currently much-favored international law principles—recognized, in terms, 
in the 1970 UN General Assembly Declaration of Principles of Friendly 
Relations and Cooperation among States—as national sovereignty, self- 
determination of peoples, and nonintervention; though it might be sug- 
gested that these principles have much earlier historical roots and intel- 
lectual foundations in the post-Congress of Vienna, 19th century, classical 
liberal, Western thinking and state polity. To say this, of course, is not in 
any way to imply special pleading on Professor Tunkin’s part, but simply to 
suggest that these “new” international law principles are sufficiently rational 
and self-evident at the present stage of historical development of the 
World Community as to command support from all main legal systems, 
whatever the differences in their ideological bases, and not to be the 
monopoly of any one of them. 

EpwArp McWHINNEY 


802 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Yol 67 


Kurs Mezhdunarodnogo Prava (Course in International Law). F. I. 
Kozhevnikov (ed.) Moscow: 3rd rev. ed. Izdatel’stvo Mezhdunaro- 
dnye Otnosheniia, 1972. pp. 384: 1r. 29k. 

An new edition of the Soviet Foreign Ministry’s training text provides a 
manual that should be and probably already is in Foreign Ministries 
around the world. Edited by the former International Court of Justice 
Judge F. I. Kozhevnikov, together with a committee of professors from 
the Ministry’s Institute, the manual is designed to equip Soviet diplomats 
with what even nonlawyers need to know to peform their duties. 

Most of the manual covers methodically international conventions and 
customary law, especially as it concerns the Soviet Union. Positions al- 
ready well known are restated: that persons cannot be subjects of inter- 
national law; that efforts to create world law should be resisted; that 
treaties are the preferred source of law, although custom is also a source 
and will be given great weight when recognized by a majority of states 
playing an important role in international relations; that UN General 
Assembly resolutions, while having the legal status only of recommenda- 
tions, take on the importance of sources of law when adopted unanimously, 
manifesting acceptance by states of opposing socioeconomic systems; that 
judgments of the International Court of Justice cannot create law but only 
apply existing law; and that doctrine is no more than the personal view 
of authors. 

Occasionally a position throws light on a developing Soviet attitude as 
when resolutions of associations of jurists are heralded as having the 
potential to create new law if subsequently recognized internationally. 
This helps explain vigorous participation by Soviet professors in the Inter- 
national Law Association. 

Peaceful coexistence is, of course, restated as the inspiration of Soviet 
efforts to develop and apply international law. Coupled with it is the 
familiar call to continuation of ideological struggle with capitalists. This 
coupling is manifest throughout the manual, sometimes in choice of words 
as with the constant attack on reactionaries and imperialists, and sometimes 
in choice of type size. Thus, international organizations are described in 
different sized type: the socialist ones in large type and the others in 
small type. The latter are called, “Organizations functioning under the 
rule of Imperialist states.” This category includes not only Nato and 
SeatTo, but also the Common Market and the Organization of American 
States. 

The theoretical treatment of socialist international law will attract the 
attention of readers who have followed the debate in the pages of this 
Journal on whether socialist law is thought already to be here or only on 
the way. The manual is inconclusive on this matter. At one point it says: 
“One already can talk of the formation of those principles and norms 
which in their totality give evidence of the emergence of a new general 
(socialist) international law” (p. 18). Elsewhere it says: “The principles 
of socialist internationalism and other socialist principles and norms in effect 
in the relations between socialist states are qualitatively new international 
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legal principles and norms, They are the principles of a new, higher-type of 
international law, of a future socialist international law, the fundamentals 
of which are accumulating in relations between states of the socialist system 
and which are replacing contemporary general international law” (p. 63). 
Some difficulty seems to have been met in relating the new socialist law 
to the old, for the authors ask rhetorically whether there can be conflict. 
Their reply is “No,” because the concept of jus cogens must operate to 
prevent emergence of any principle that would be in conflict. Still, they 
have an escape formula, for they argue that jus cogens as a concept per- 
mits new law to go beyond general international law if it does so in secur- 
ing friendly relations and in assuring peace (p. 64). Readers who have 
followed Soviet positions on what is necessary to assure peace will appre- 
ciate that there can be disagreement on this matter. 
Joun N. Hazard 


Umowy miedzynarodowe a panstwa trzecie (International Agreements and 
States not Parties). By Ryszard Baturo. Wroclaw: Ossolineum, 1971. 
pp. 163. ZI. 30. 


The principle “pacta tertiis nec nocent nec prosunt” is still one of the 
central rules of the law of treaties, and the author traces the practice of 
states as tested against this doctrine since the Peace of Westphalia (1648). 
As the author asserts, historically European powers paid little attention 
to the principle “pacta tertiis. .. ” The first major departure from the 
disregard of the rights of the others in international agreements consti- 
tutes the policy of the Soviet Union, initiated by the publication of secret 
agreements made by the Imperial regime with other members of the En- 
tente as regards the territorial rearrangements after the victorious termina- 
tion of the war. 

In the opinion of the author the principle “pacta tertiis . . .” has ac- 
quired a different meaning today. He finds that “pacta in favorem tertii” 
create rights in the beneficiary, under the condition that the third state 
accepts the provisions of the treaty. Citing the Free Zones case in the 
Permanent Court, he also suggests that the modern practice of concluding 
general multilateral and universal treaties, which tend to control the con- 
duct of all members of the international community and introduce changes 
into the general system of international law, is leading toward the estab- 
lishment of duties for states not parties. 

This is an ably written and documented study, and the reviewer has 
only one criticism of the method to offer, that the author has failed to 
distinguish between international agreements as acts of power and politi- 
cal instruments and their role as a source of law in the life of the inter- 
national community. Certainly, these two functions cannot be merged 
into a single process in which law is only a part of the political develop- 
ment. A historian or a student of international relations may adopt such 
an approach, but a study of a legal institution must not confuse the two 
issues, at the peril of distorting the perspective and the purpose of the 
legal analysis. 


804 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 67 


In addition there are important misrepresentations and omissions. It 
is not true that Soviet international agreements represent a new category 
of treaties, which are not made in violation of international law. The 
Ribbentrop-Molotov Pact (August 23, 1939) which decided on the division 
of Eastern Europe into spheres of influence and the partition of Poland 
is only one of the many examples of Soviet power politics manifested in 
a number of agreements with Nazi Germany and later with the major 
allies which decided territorial issues, transfer of populations, and the eco- 
nomic and political future of other nations, without their consent or even 
knowledge, paying no attention to the principle “pacta tertiis....” Te- 
heran, Crimea, and Potsdam are in this category, and they were only 
partly sanctioned by the peace treaties and later agreements. 

It is hoped that the international community is coming closer to the time 
when international agreements will function exclusively as legal instru- 
ments. At the same time, it must be realized that, particularly in view 
of the basic inability of members of the international community to accept 
adjudication as a method for the solution of international disputes, that 
moment is a distant one. 

KAZIMIERZ GRZYBOWSKI 


The Ross Dependency. By F. M. Auburn. The Hague: Martinus Nijhoff, 
1972. pp. 91. Bibliography. Index. Df. 17.50, 

The author, a lecturer at the University of Auckland, offers this study 
of the Ross Ice Shelf and the Ross Dependency as the basis for a re- 
consideration of New Zealand’s policy in this part of Antarctica. 

The first six chapters deal generally with the cases, practice, and doc- 
trine concerning rights in Polar areas, and with the Antarctica Treaty. 
They are a rich source of useful references and the argument is fresh and 
deeply considered, although one could sometimes wish Mr. Auburn had 
as sharp an eye for solutions as he has for difficulties. 

The final three chapters deal with the Ice Shelf, the Dependency, and 
conclusions about questions of title and of policy. This involves com- 
monwealth constitutional Jaw as well as international law. The opin- 
ion that the Ice Shelf is “subject to national appropriation” is realistic, 
although one might question the rejection of all reasons that have to do 
with the nature or uses of the Shelf and the embracing of that unattractive 
dictum of the Lotus case that “in the absence of any contrary rule of inter- 
national law, or agreement, restrictions on the liberty of states cannot be 
presumed.” (p. 50). In any case the author is of the opinion that in fact 
“neither England [sic] nor New Zealand have appropriated the Ross Ice 
Shelf” (p. 55). 

New Zealand’s policies in regard to the Dependency are analyzed and 
criticized, and the significance of the U.S. presence there is assessed. 
The curious statement that “the United States is the only state having a 
better claim than New Zealand, and it is unlikely that it would make a 
claim to the Dependency .. .” (p. 75), especially after the assertion that, 
“the U.S. has not made any claims in Antarctica...” (p. 74), might 
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raise a juristic eyebrow. But, however this may be, Mr. Auburn. regards 
the de facto position as an “undeclared condominium” and advocates some 
development of the condominium idea as the “logical long-term solution” 
(p. 81). It is not entirely clear to this reviewer how this squares with 
the Treaty. 

This is a sincere and thoughtful book, though not always easy to read. 
The style is monotonous and the author seems unduly shy of straight ex- 
position and narrative. But everyone interested in Polar regions should 
look at it. A map would have been useful. 

R. Y. Jennincs 


Self-Determination: The Case of Czechoslovakia 1968-1969. By Philip 
Bergmann. Foreword by John N. Hazard. Grassi, Switzerland: Is- 
tituto Editoriale Ticineze, 1972. pp. 159. Sw. Fr. 14. 


Philip Bergmann is a pseudonym for “a man of scholarship associated 
with an ancient European University not given to appointments for politi- 
cal reasons” (Hazard, foreword, p. 12). Obviously deeply affected by 
the 1968 events in Czechoslovakia, he undertakes in this brief monograph 
to examine those developments in the context of that nation’s struggle for 
self-determination and independence since 1918. Chapters 1-5 review 
this period, dwelling on the 1968 reforms, the Soviet political and diplo- 
matic reactions, recourse to military measures, and the “normalization” 
process thereafter. Soviet actions were, in his view, a step backward in a 
revolutionary process wherein “following the revolutions of the bourgeoisie 
and of the industrial proletariat at different phases of industrialization, 
the revolution of human dignity is going to become the movement of the 
postindustrial age in which everybody will become part of the production 
process” (p. 51). 

Chapters 6-8 summarize the applicable rules of international law re- 
specting self-determination, the threat or use of force, intervention, and 
aggression. The remaining four chapters consider the United Nations 
deliberations during August 1968, appraise the legality of Soviet actions 
under general international law, and critically evaluate the doctrine of 
“limited sovereignty.” In regard to the latter, the author does not at- 
tempt to follow the nuances of the dialogue in Soviet media over socialist 
internationalism. He is content to select certain passages deemed au- 
thoritative of what in his narrative comes across as a static, predictable, 
and self-fulfilling result, that is, the unfolding of socialist rules of inter- 
national law, overlooking, in this reviewer’s opinion, the delicate and ten- 
tative manner in which this problem is being approached. 

As for the bilateral Soviet~Czechoslovak agreements of August 26 and 
October 16, 1968, and of May 6, 1970, the author regards these as void 
ab initio by reason of coercion under Article 52 of the Vienna Convention 
on the Law of Treaties (although neither the USSR nor Czechoslovakia 
has ratified it), One wonders if it is correct to ask whether “. . . a Soviet 
doctrine of international relations can be held valid under contemporary 
international law” (p. 128), but Bergmann is especially effective in po- 
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lemicizing with the view that “regional” norms of international law can 
derogate from jus cogens. One might go further and inquire as to the 
nature of local “exceptions” from or “developments” of jus cogens rules: 
Are such exceptions or developments themselves jus cogens? 

W. E. BUTLER 


Diktierte Option. Die Umsiedlung der Deutsch-Balten aus Estland und 
Lettland 1939-1941. Dietrich A. Loeber (ed.). Neumünster, Ger- 
many: Karl Wachcholtz Verlag, 1972. pp. 60, 787. Indexes. 


Here is a splendid job of research on the international and internal di- 
mensions of the various programs of resettlement of Baltic Germans from 
Latvia and Estonia to German territory in 1939-1941. The volume opens 
with a 60-page piece by Dr. Loeber which develops the theme sounded 
by the deliberately paradoxical title of “Dictated Option” and analyzes 
the respective resettlement schemes as manifestations of an imperialist 
policy, a racist and “folk-ish” ideology, and a totalitarian phenomenon, in 
the context of which the subject individual in fact enjoyed very little op- 
portunity to exercise free choice. The essay is an excellent survey of the 
political conditions surrounding the experiment and sheds a great deal 
of light on the true motivations of the different parties involved, carefully 
masked behind the euphemism of “voluntary option” proceedings osten- 
sibly determined by the personal desires of those eligible for repatriation. 

Equally interesting and valuable are the contents of the massive docu- 
mentary section (696 pages), supplemented by several comprehensive 
indexes which allow the reader to orient himself with ease in the maze 
of official papers, organizations, people, and places. These archival ma- 
terials paint a fascinating tableau of the behind-the-scenes intrigues which 
attended every phase and step of the project’s elaboration and execution, 
a story with few heroes except perhaps the host of anonymous victims of 
big power machinations and a multitude of high-ranking villains and their 
obedient bureaucratic servants. Included are the texts of hitherto un- 
available treaties (docs. 286, 287) between the USSR and the Third Reich 
which show the mechanics of liquidation of German economic operations 
in the two countries after their absorption by the USSR. Secret German 
memoranda (docs. 215-218) reveal the deception perpetrated by the Nazi 
regime on the returnees in the matter of compensation for property left 
behind, the emptiness of the public promises (docs. 99-104) made earlier 
on that score, and the subsequent attempts to redeem the pledges by whole- 
sale looting of Polish and Jewish assets under German control. Confidential 
reports (e.g, doc. 207) on the bureaucratic difficulties encountered by 
prospective emigrés at the hands of the Soviet authorities strike a melan- 
choly contemporary note, and souls currently seeking to assert a right to 
leave the USSR would probably find much evidence in these accounts that 
their own experience would corroborate. Finally, as a footnote to drama, 
it is curious and amusing to read today how ignorant even the most im- 
portant Nazi figures were of Soviet reality: to cite just one example, the 
SS leadership once seriously proposed (doc. 314) to claim compensation 
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for the losses incurred by the large-estate owners during the land reforms 
implemented by the “bourgeois” governments of Latvia and Estonia in the 
twenties from the USSR—no less. 

Thanks to Dr. Loeber’s energy, imaginativeness, and masterly knowledge 
of the sources, the complex record has now been pulled together for every- 
one to inspect and to draw his private conclusions regarding these historic 
events whose profound mark on Europe’s anatomy and tragic human con- 
sequences can be felt to this day. 

Grorce GINSBURGS 


Civil Strife in Latin America. By William Everett Kane. Baltimore: The 
Johns Hopkins University Press, for the American Society of Inter- 
national Law, 1972. pp. ix, 240. Index. $10.00. 


Mr. Kane's short work on Civil Strife in Latin America was prepared as 
a working paper for the civil war panel of the American Society of Inter- 
national Law, and is intended to serve as a “legal history of U.S, involve- 
ment.” He points out at the beginning a fact that has become of increas- 
ing importance in recent days with regard to “wars of national liberation:” 


If one had to choose a one-word characterization of U.S.—Latin Ameri- 
can relations since the turn of the century, “intervention” would prob- 
ably be the choice of a majority of Latin American scholars. If, on 
the other hand, legal scholars were forced to make a similar single-word 
choice to describe the inter-American system, “nonintervention” would 
appear to be a likely candidate (p. 1). 
The author contends that in practice even special pleaders would be hard 
put “to square the realities of U.S. intervention with the nation’s legal com- 
mitments to nonintervention” (p. 2). On the other hand, many U.S. 
acts that might otherwise be considered as part of normal international 
intercourse frequently tend to be looked upon in Latin America as flagrant 
acts of intervention, somewhat akin to the current attitude of the under- 
to the over-developed states. For this reason Mr. Kane tries to confine the 
term “intervention” to acts which are not only interventionist in effect, but 
also in intent, and his study extends from the period of the struggle for 
Latin American independence to the interventions in Guatemala, Cuba, 
and the Dominican Republic. 

In view of present relations with Cuba, it is interesting to be reminded 
that as early as 1808 the U.S. Government was virtually pledging itself to 
assist in that country’s struggle for independence (p. 11), although changes 
in policy considerations forestalled the possibility of direct disregard of 
the norms of international law. In this, the U.S. position differed from 
the position concerning Panama’s separation from Colombia (p. 57), al- 
though subsequently there was some recognition of wrongdoing when 
Washington expressed its “sincere regret” and paid Colombia an indemnity 
of $25,000,000 (p. 79). 

Between the wars, U.S. security in both oceans enabled it to appear 
“firmly committed to the path of nonintervention. ... But... the ‘triumph 
of absolute nonintervention’ was a phenomenon contemporary to the rise 
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of the greatest threat to the doctrine of nonintervention—the necessity of 
defending the hemisphere once again” (p. 125). A period of consolidation 
of the inter-American system followed, culminating in the interventions 
directed against so-called Communist subversion. The attitude of the 
United States towards its neighbors in the most recent instances has an 
unhappy similarity to the Brezhnev Doctrine, although, despite the Bay 
of Pigs, U.S. actions were not quite so blatant as those of the Soviet Union 
in Czechoslovakia. However, the basis is similar, being “pre-emptive” in 
character (p. 221). What Mr. Kane says of the anti-Communist policy in 
the American hemisphere may equally apply to U.S. attitudes to Asia: 
“That these fears were largely self-generated and resulted from naive and 
untenable views concerning the nature of the communist threat and the 
core nationalism of [local] radicalism should not obscure an appreciation 
of the motive force of these views in American politics—domestic and 
international” (ibid.). 

From the point of view of international law, Mr. Kane explains that 
before 1945 the United States tended to intervene in order “to rectify 
political instability that might tempt a non-American power to intervention 
and possibly lodgment,” and that its willingness to limit the use of force 
in, for example, the recovery of pecuniary debts might well have resulted 
in the U.S. finding itself unilaterally disadvantaged in relation to such 
other powers (p. 223). Since then, “the inter-American system does not 
appear to have provided for the protection of what are perceived as vital 
interests by U.S. leaders. . . . Yet the American commitment to non- 
intervention must rest upon the protection of those interests perceived as 
vital by other means” (pp. 225-26), but the assistance that is given to 
militarist leaders against so-called Communists may well have the effect 
of increasing the trends toward radicalism and anti-Americanism. The 
author concedes that anti-communism, particularly when the “evil” is only 
a few miles away, may be an honest motivation of U.S. policy in Latin 
America. He argues, however, that for the nation that purports to up- 
hold the rule of law on an international level, recognition of the hollowness 
of this estimate might well make its policy toward Civil Strife in Latin 
America appear more consistent with the rules of international law. 

L. C. GREEN 


Major Middle Eastern Problems in International Law. Majid Khadduri 
(ed.). Washington: American Enterprise Institute for Public Policy 
Research, 1972. pp. 139. Index. $4.00. 

Major Middle Eastern Problems is a survey dealing with most of the 
legal issues involved in the Arab-Israeli conflict and in the controversies 
of the Persian Gulf area, except for those which swirl about the matter 
of oil. It is addressed to the general reader rather than the specialist and 
is the eighth volume of a series sponsored by the American Enterprise In- 
stitute for Public Policy Research. The purpose of the series is to define 
the basic interests of the United States in the region. 

While Professor Khadduri’s book offers a convenient overview, it is 
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flawed by the failure of its authors on certain key issues to consider, or 
indeed even to mention, evidence which conflicts with the conclusions they 
reach. 

The most important single problem dealt with in the book is that of 
peace between Israel and its neighbors, especially Egypt. Professor Khad- 
duri insists that there be a peace, embodied in a peace treaty made pur: 
suant to Security Council Resolution 242 of November 22, 1967, which. 
he rightly characterizes as “perhaps the most significant Security Counci! 
Resolution ever passed insofar as the Middle East is concerned ... ¢ 
reference point of rationality and common sense that can be turned to when 
matters threaten to get out of balance. Except to extremists on either side, 
it provides a framework that should be acceptable to all the parties in- 
volved” p. 134). 

In a chapter written by Quincy Wright, with Professor Khadduri’s as- 
sistance, the Security Council Resolution is construed, however, in a way 
which the present reviewer, on the basis of sustained official experience, 
believes to be contrary to its “plain meaning,” as brought out in its legis- 
lative history, its background in the ill-fated settlement of 1957, the 
memoirs of Lord George-Brown, testimony by Lord Caradon and other 
participants in its drafting and negotiation, and the official views of the 
British, American, and other governments. It is disappointing that these 
materials are not critically analyzed, or indeed referred to in any way in 
the Wright-Khadduri treatment of the subject.1_ That fact alone nullifies 
their conclusion: that Israel is required by the resolution to withdraw 
to the Armistice Demarcation lines as they stood on June 4, 1967, before 
negotiation between the parties can begin on a final determination of 
boundaries, refugees, security guaranties, guaranties of Israeli access to 
the international waterways of the area, and the modalities for establishing 
peace. 

This position cannot be reconciled with the resolution, which carefully 
links the problem of Israeli withdrawal to that of reaching an agreement 
establishing peace on the basis of the principles stated in the resolution. 
Manifestly, the position of the parties on boundaries will be profoundly 
influenced by agreements reached on security arrangements, including 
demilitarized zones. If, for example, the Sinai were completely demili- 
tarized, the boundary problem would have a completely different aspect 
for Israel. 

The book’s treatment of other politically sensitive issues suffers from 
the same defect. On Jerusalem, for example, Michael Van Dusen quotes 
a New York Times report to the effect that Israel's administration of the 
entire city of Jerusalem, while conceivably reasonable as an exercise of 


1 Loro GroncE-Brown, In My Way 226-27 (1971, Penguin ed., 1972); Rostow, 
Legal Aspects of the Search for Peace in the Middle East, [1970] Proc. ASIL, 64 
AJIL (no. 4) 64 (1970); Statement by the Rt. Hon. Michael Stewart, H. C. (5th ser.), 
791 Pant. Des. 844-45 and 793 Pari. Des. 253, 261 (1969); Lart, THe Unrrep 
NATIONS AND THE Mippie East Crisis, 1967, at 252-66 (1968); BLUM, SECURE 
Bounpanies AND Mipp.e East Peace 71-79 (1971). 
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the discretion of an occupying power under international law, is in fact 
irrevocable, and therefore an annexation.? He does not discuss, or cite, 
the official statements of the Israeli Government to the contrary;*® nor 
does he consider the ambiguous legal status of Jordan in the entire West 
Bank—a position the United States has never recognized as sovereignty 
de jure—and its bearing on the argument over which claimant, Jordan or 
Israel, has the better title. 

Evucene V. Rosrow 


Into Europe. The Structure and Development of the Common Market. 
By A. E. Walsh and John Paxton. London: Hutchinson, and South 
Hackensack, N.J.: Fred B. Rothman & Co., 2nd ed., 1972. pp. 244. 
Appendices. Index. $10.95. 


Die Souveränität des Britischen Parlaments in den Europäischen Gemein- 
schaften. By Hans G. Petersmann. Baden-Baden: Nomos Verlags- 
gesellschaft, 1972. pp. 338. Appendices. Index. DM. 72. 


These two works are representative of the spate of scientific legal litera- 
ture stimulated by the entry of Great Britain and its associates in the 
so-called European Free Trade Association into the European Community 
proper. 

Of the two studies, Walsh and Paxton’s is avowedly more popular and 
directed to a general commercial and business audience. It does set 
out, very clearly and very concisely, the original institutional fabric of 
the European Economic Community as created under the Treaty of Rome 
signed in 1957; and it takes us up to the Treaty of Brussels, signed in 
January, 1972, whereby the legal authority for the expansion of the original 
“Community of the Six” was established. There is also a brief account of 
the legislation of Great Britain (pending at the time the authors went 
to press) providing for the entry of Great Britain into the expanded 
Community and the accommodation of British law to Community law. 
The authors emphasize, rightly, the economic aspects of the British ad- 
hesion to the Community, and they stress the predominantly economic 
goals—mobility of people and capital, a common transport policy, for 
example—that they see as having guided the original Founding Fathers 
of the Community. The book is, in essence, nonspeculative and non- 
philosophical, rather along the functionally oriented lines of studies like 


20n p. 42, Mr. Van Dusen misstates the burden of a General Assembly Resolution 
of July 4, 1967. It did not declare the administrative unification of Jerusalem invalid, 
but declared against measures which might “change the Status of the City.” GA Res. 
2253, July 4, 1967. The same theme dominates GA Res. 2254, July 14, 1967. 

8 In a letter to the Secretary-General by Foreign Minister Eban, the Israeli Govern- 
ment said “[t]he resolution presented on July 4 by Pakistan and adopted on the same 
date evidently refers to measures taken by the Government of Israel on 27 July 1967, 
The term ‘annexation’ used by supporters of the resolution is out of place. The mea- 
sures adopted relate to the integration of Jerusalem in the administrative and municipal 
spheres, and furnish a legal basis for the protection of the Holy Places in Jerusalem.” 
Orricia, Recorps Securrry Counci, Supp. for July, Aug. and Sept., 1967, at 75. 
See also OFFICIAL RECORDS GENERAL ASSEMBLY, 1554th Plen. Meeting, July 14, 1967, 
paras. 74-78, 
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“How Congress Makes a Law”; and that, coupled with its succinctness and 
directness, is perhaps its special merit. 

Dr. Petersmann, by contrast, is preoccupied principally with the do- 
main of legal theory. His book is a wedding, more or less, of two differ- 
ent studies, the first being a more general study of doctrinal writings and 
opinion and also institutional practice, within the original Community, on 
the relation between Community law and the individual national laws 
of the member-states of that Community. The second part of Dr. Peters- 
mann’s study is devoted to an historical survey of the development, through 
English constitutional law, of that principle celebrated by Dicey at the 
end of the 19th century as the Sovereignty of Parliament. Dr. Petersmann 
ranges very widely from Chief Justice Coke and the 17th century English 
constitutional struggles, on to Blackstone, with additional glances at 
Hobbes, Bentham, Austin; Trethowan’s case in Australia in 1931; and the 
two Harris cases in 1952 in South Africa. None of this material is very 
new, of course, and the very sweep of Dr. Petersmann’s survey means 
that much of the critical secondary literature is necessarily passed over. 
The treatment of the Commonwealth law cases cited by Dr. Petersmann 
suffers in particular from this, for the treatment remains rather abstract 
and un-fact-oriented and tends to miss the confrontations of strong-willed 
political personalities behind the actual collisions of the institutions in 
which they happen to find themselves. Nevertheless Dr. Petersmann is 
clearly right in his main conclusion that British constitutional lawyers 
have been prepared, in the past, to modify abstract constitutional doctrine 
where it has seemed to stand in the way of commonsense or state reason. 
The very absolutism of the doctrine of the Sovereignty of Parliament, as 
Dicey formulated it, seems, in retrospect, itself to have been a highly 
pragmatic response to particular political conditions in the heyday of 
Empire in late 19th century Britain. There is absolutely no reason to 
assume that British courts, if and when they should have to face the prob- 
lem of an alleged conflict between British law and Community law, will 
not react with equal pragmatism and temper the classical doctrine of the 
Sovereignty of the British Parliament by making sure, in Lord Denning’s 
formulation in Blackburn v. Attorney-General in 1971, that legal theory 
will really “march alongside political reality.” 

Epwarp McWuHINNEY 


La Banque Mondiale et Ses Filiales: Aspects Juridiques et Fonctionnement. 
By Roberto Lavalle, Paris: Librairie Générale de Droit et de Juris- 
prudence, 1972. pp. 323. Bibliog. Appendix. Index. F, 45. 

Workmanlike, orderly, exhaustive, Mr. Lavalle has written what amounts 
to a comprehensive legal handbook on the World Bank and its affiliates, 
the International Finance Corporation and the International Development 

Association. Although the author’s precise and elegant style and his punc- 

tilious citations are those of a continental author, this book, which must 

have been a doctoral dissertation, bears to an American reader a curious 
resemblance to a looseleaf service: Each article of the Articles of Agree- 
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ment of the three Bank Group institutions is examined and explained and 
the practice of the institution under that rubric detailed. Thus the book 
covers the legal aspects of admission of states to membership in the in- 
stitutions (Ch. II), funding (Ch. III), legal structure (Ch. IV), the 
curious provisions for self-interpretation of the articles and the provisions 
for arbitration established by the articles (Ch. V), privileges and immu- 
nities (Ch. VI), relations with other international organizations (Ch. VII), 
the provisions of the articles governing the extension of loans and credits 
(Ch. VIII), and the practice of the institutions in their financings, includ- 
ing extensive discussion of the Bank’s General Conditions usually incor- 
porated into its loan agreements (Ch. IX). The final two chapters cover 
briefly nonfinancial functions of the institutions (technical assistance, stud- 
ies, and coordinating work) and the provisions for amendment of the ar- 
ticles. The degree of exhaustiveness of treatment can be seen, for example, 
in Chapter II on the admission of states, which describes in detail all the 
legal instruments required and their form; Chapter III on funding describes 
the signature circulars utilized by the Bank in handling its accounts with 
its depository banks. 

The late Professor Friedmann indicates in his Preface to the treatise that, 
“if certain parts of the work are essentially descriptive, others are critiques 
and contribute to the doctrine of contemporary international law,” 
and Professor Friedmann in the Preface debates Mr. Lavalle’s thesis 
concerning the law applicable to the Bank’s agreements with member 
states and other entities. Apart, however, from developing this thesis 
and a brief but well-reasoned “appreciation” of the provisions in the ar- 
ticles for self-interpretation by the institutions, Mr. Lavalle confines him- 
self quite strictly to description and analysis, refusing to intrude judgments. 
He also resists firmly any temptation to stray from “aspects juridiques” 
into what might be considered political questions. His description of the 
conflict between the Bank and the UN General Assembly over aid to 
Portugal and South Africa is a case in point. He gives the full history 
of the General Assembly resolutions and the Bank’s replies; he discusses 
whether or not an advisory opinion on the dispute could be requested 
of the International Court of Justice; but no germ of his own opinion on 
the problem is revealed. 

The book, therefore, is an eminently useful one for a legal adviser with 
a question concerning the legal functioning of one of the institutions (al- 
though the International Finance Corporation and its investments are not 
covered in the same detail); it fills a need for a comprehensive and as- 
siduous legal portrait of these unique international organizations. It is 
to be regretted, however, that Mr. Lavalle perceived his task quite so 
narrowly. While it is understandable that he chose not to depart from an 
area defined by the content of the constitutive articles and actual practice 
of the institutions (reading the book, one would not know that Uncrap 
exists) into the minefield of ideological debate over development method- 
ology, some discussion, for instance, of possible changes in the legal struc- 
ture of the Bank to accommodate the linking of the creation of world 
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liquidity to the needs of developing nations would have been welcome. 
Proposals to make the “link”? through allocation of SDR’s to ‘thé World 
Bank have been made, but Mr. Lavalle has not, unfortunately, included 
possibilities for the future in his penetrating analysis. 

A final note: American legal draftsmen will enjoy Mr. Lavalle’s de- 
scription of the draftsmanship of the Bank’s loan agreements as “. . . char- 
acterized by that crafty prolixity, weighty but precise in its casuistry, that 
is one of the distinctive characteristics of Anglo-Saxon legal documents.” 
(my translation). 

CYNTHIA C. LICHTENSTEIN 


Staats-und völkerrechtliche Aspekte der Berlin-Regelung. By Karl Doeh- 
ring and Georg Ress. Frankfurt/Main: Athenäum Verlag, 1972. pp. 
viii, 122, Appendix. 

Following unconditional surrender the question of the international legal 
status of Germany was extensively examined in many quarters, not least 
of all in Germany itself, but it was never really satisfactorily resolved. The 
issue also arose periodically before courts as such early decisions as Rex 
v. Bottrill, Ex parte Kuechenmeister,) and the ruling of the Swiss Court 
of Appeal of Ziirich,? illustrate. Such a question does not appear to be 
unique, particularly in terms of Germany. For example, similar debates 
occurred after World War I in connection with the legal status of the 
Saar territory (which twice had a special status, from 1920 to 1935 and 
from 1947 to 1956) and after World War II in relation to Berlin, In- 
deed, the conclusion on September 3, 1971 of the French-Soviet-United 
Kingdom-United States Quadripartite Agreement, the supplementary Tran- 
sit Agreement of December 17, 1971 between the Federal Republic of 
Germany and the German Democratic Republic concerning transit traffic 
of civilian persons and goods between the FRG and West Berlin, the 
arrangement between the GDR and the Senate of West Berlin of December 
20, 1971 on facilitating and improving the traffic of travellers and visitors, 
and the Final Quadripartite Protocol of June 3, 1972 have once again re- 
vived the debates. 

In this slim volume the authors examine these instruments from a 
juridical point of view and conclude that the Berlin arrangements are 
hardly satisfactory. Not only is substantial doubt expressed about the 
accords, but the assertion is made that their provisions and process of con- 
clusion violated the Basic Law, that is, the Bonn Constitution. The most 
important claim made is that the stipulation in the Quadripartite Agree- 
ment that the situation which has developed with regard to Berlin “shall 
not be changed unilaterally” has given the Soviet Union a veto power 
over the fate of West Berlin which could prevent future unification of the 


1¥For a description of, and an interesting nontechnical debate on the “link” pro- 
posals, see, SDR’s & Development $10 Billion for Whom?, 8 For. Pou. 100 (1972) and 
the three articles by James W. Howe, Harry G. Johnson, and Imanuel Wexler con- 
tained therein. 

1 1946 1 All E.R. 635 (K.B.). 21946 Ann. Dic. 187 (No. 86). 
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city with the FRG. It is argued that the Soviet Union Jost this veto at 
the very ldtest in 1949 when the GDR declared East Berlin its capital, and 
that it would have been estopped from exercising this veto in the absence 
of the Quadripartite Agreement. Drs. Doehring and Ress further contend 
that the question of Berlin has not been resolved with finality and that the 
key test will arise when terms such as the maintenance and development 
of “ties” between the Western Sectors of Berlin and the FRG in the Quad- 
ripartite Agreement require interpretation, the annex to the Agreement 
dealing with the issue notwithstanding. Instead of solving conflict the 
language of the Agreement could provoke it. The prognosis is not very 
optimistic, and the study is permeated with the view that the Soviet Union 
has gained a great deal, especially if these arrangements are coupled with 
the Treaty on the Renunciation of Force between Moscow and Bonn of 
August 12, 1970. This may well be the case, but it is of interest to con- 
trast this position with the recent Doeker-Melsheimer-Schréder article in 
this Journal.® 

GUENTER WEISSBERC 


Academie de Droit International. Recueil des Cours, 1968. Tomes I, II, 
IHI (Vols, 123, 124, 125 of the Collection). Tome I: pp. 653; Tome II: 
pp. 705; Tome III: pp. 625. Indexes. Leiden: A. W. Sijthoff, Tomes 

I and II (1969); Tome III (1970). 


Until 1968 the Hague Academy of International Law, founded with the 
support of the Carnegie Endowment in 1923, offered two four-week terms. 
In that year the session of the Academy was reduced to two three-week 
terms “temporarily”; in 1971 the word “temporarily” was dropped. Judg- 
ing by the continued weightiness, both figuratively and literally, of the 
collected lectures familiar in their green bindings to nearly all who have 
had the opportunity to research problems of private or public international 
law in the past fifty years, the reduction in the length of the courses has 
not affected the quality of the work done by or for the Academy. 

The General Course in Public International Law was given in 1968 by 
Riccardo Monaco, Professor at the University of Rome, Judge of the Court 
of the European Communities, and twice before lecturer at the Hague 
Academy. He begins by pointing out that each generation reflects its 
views of international society by its approach to international law; that 
the classical “positivism,” dominant in Italy early in this century, gave 
way to the Kantian-Kelsen approach, called “neo-positivism,” totally sepa- 
rating “law” from ethics. Now, writes Professor Monaco, international 
society is seen more and more as a true “society,” with the implication that 
its legal order is perceived as more closely analogous to a national legal 
order. To a civil law jurist, this directs attention to the implicit “law” 
inferred from the nature and needs of the society rather than solely from 
evidences of a voluntary acceptance of a rule as emphasized by neo- 
positivist jurists. The difference is subtle, but it is the difference between 


867 AJIL 41-63 (1973). 
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what have traditionally been labeled positivist doctrine and natural law 
doctrine. rs 

It would be misleading to imply that Professor Monaco’s analysis of 
jurists’ perceptions of the international legal order has led him to believe 
that acquiescence in a rule is no longer important. The precise line is 
difficult to draw between norms that are binding because expressly or 
impliedly accepted and norms that are binding because part of the basic 
assumptions of the legal order. The difficulty is felt by jurists whose ap- 
proach is neo-positivist (when focussing on the nature and origin of a 
perceived Grundnorm or, indeed, any proposed norm prior to promulga- 
tion) as well as by naturalists (when focussing on whether a particular 
norm not clearly implied in the structure of the system is binding on a 
particular state). In his discussion of jus cogens, for example, Professor 
Monaco traces it not to acceptance or recognition, but to the “ordre pub- 
lic international,” which has inherent in it norms that guarantee the 
stability of the international system. In his view those basic norms not 
only limit the treaty powers of states, but also limit their actions in mat- 
ters touching universally recognized principles of morals and humani- 
tarianism.! This recognition of moral and humanitarian principles is not 
further examined by Professor Monaco, although in footnotes most of the 
leading articles on jus cogens are cited for the benefit of those interested 
in further research. 

It is, of course, impossible in a summary review to trace even the main 
lines of Professor Monaco’s course. Its basic approach is to view the 
international legal order as a society with characteristics and customary 
methods of operation which can be analyzed, and from which rules of 
the social order, which are called legal norms by most analysts, can be 
inferred. 

The first of the shorter public international law courses in the 1968 
Hague Recueil is by C. H. Alexandrowicz, The Afro-Asian World and the 
Law of Nations (Historical Aspects), Professor Alexandrowicz rejects as 
insupportable in fact and theory the usual 19th and early 20th century 
view that the international legal system was necessarily a European sys- 
tem that admitted selected non-European entities to the status of states 
within the system as they reached a degree of “civilization” compatible 
with the standards of Europe. Instead, his learned and well-documented 
examination of facts and theories shows that the European problem of 
classifying the minor principalities in the East was matched by the prob- 
Jem of Eastern rulers classifying the trading companies of Europe. Since 
both concepts of international order recognized degrees of significant 
political power, it was not difficult to work out compromises in the 16th, 
17th, and 18th centuries by which the major Asian rulers were treated as 
fully “sovereign,” equal to the heads of European states, and the Asian 
vassals of minor power were treated as the equals of the state trading 
companies and colonial governors for purposes of conducting political 
correspondence. It seems unquestionable that European contacts with 

1125 Rec. pes Couns, 1968, III, 103 at 207. 
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Asia before the 19th century contributed significantly to the evolution of 
substantive norms of general international law, such as the norms regard- 
ing the treatment of foreign traders, and, in general, contributed to the 
secularization of international law. 

While not ignoring the vast differences in sophistication of different 
Arab and non-Arab African communities and trading entities, Professor 
Alexandrowicz points out that European attention was not drawn to popu- 
lated parts of Africa until the 19th century. Thus the differences between 
Euro-Asian relations and Euro-African relations reflect very complex 
temporal and theoretical factors as well as significant distinctions in the 
situations confronting European and African statesmen in the early days 
of contact. The earlier sensitivity to established sovereignties in Asia 
had been lost, as the 19th century treated Africa as a mass of territory to 
be seized and divided among European sovereigns. Unlike the Asian 
sovereignties, Africa outside of the Arab areas had no tradition of inter- 
group relations sufficiently flexible or clear to be influential in modifying 
the European push for property rights. 

Nicolas Valticos, Chief of the Department of International Labor Regu- 
lations (Département des normes internationales du travail) of the Inter- 
national Labor Organization, has titled his course Un Système de Contrôle 
International: La Mise en Oeuvre des Conventions Internationales du 
Travail. It is an analysis of the techniques and pressures used by the 
International Labor Organization to encourage states to make their inter- 
nal legislation conform to the treaties concluded under the auspices of the 
Organization. Although it contains some general observations in the in- 
troduction, the course is essentially a technical and detailed review of 
the functioning of the International Labor Organization, ending with a 
summary of the supervisory methods envisaged by the United Nations in 
human rights conventions, UNESCO, and the Council of Europe in the 
European Social Security Code and Social Charter. It would appear that 
most supervisory systems begin with some reporting requirement, al- 
though a formal complaint procedure may also be used. 

Felix Ermacora, Professor of Public Law at the University of Vienna 
and Austrian member of the European Commission of Human Rights at 
Strasbourg, contributed a course titled Human Rights and Domestic Juris- 
diction (Article 2(7) of the Charter). After reviewing briefly the gradual 
acceptance by theorists and states of the idea that some norms of inter- 
national law forbid a state to maltreat its own nationals, the course 
focusses on how Article 2(7) of the United Nations Charter has been used, 
successfully in many cases, to inhibit international scrutiny of inhumane 
actions. In the final sections of the course he finds the promotion of re- 
spect for human rights, the drafting of conventions, and the adoption of 
general resolutions not to be subject in practice to the proviso of Article 
2(7) of the Charter. Protection of human rights in specific cases is nor- 
mally regarded as essentially within domestic jurisdiction and thus beyond 
the competence of the United Nations. Nonetheless UN action is clearly 
not prohibited when the human rights violation threatens international 
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peace and security, and, more interestingly, in cases involving “self- 
determination” and racial discrimination, the General Assembly does not 
seem to feel restricted by Article 2(7).? 

Professor Denise Bindschedler of the Institut Universitaire de Hautes 
Etudes Internationales at Geneva, wrote about Le Règlement des Différ- 
ends Relatifs au Statut d'un Organisme International. Most organizations 
contain in their basic documents provisions for resolving questions of 
interpretation. Professor Bindschedler examines many provisions concern- 
ing those basic questions of interpretation, indicating which organizations 
have chosen to have disputes settled by third-party reference, including 
reference to the International Court of Justice or some other international 
tribunal, which have chosen to refer questions to internal conciliation 
procedures, etc. An indication of the breadth of her research is a list of 
thirty-nine international organizations in the table of abbreviations at the 
start of her lecture.2 The lectures seem exceptionally clear and well or- 
dered; a discussion of varying procedures in use by international organi- 
zations is followed by a chapter pointing out the preferences held by 
“legislative” and “operational” organizations of varying kinds for particular 
dispute-settling procedures, Concluding, Professor Bindschedler points out 
the recent tendency to refer problems to the political deliberative body of 
the organization rather than to a judicial tribunal, and warns that there are 
serious questions about the desirability of referring truly serious questions 
of treaty interpretation to political decision, citing the adage De maximis 
ne curat praetor as not wholly ironic. 

Professor Oliver Lissitzyn of the Board of Editors of this Journal de- 
livered a course titled Territorial Entities other than Independent States 
in the Law of Treaties. Pointing out that many subordinate governments, 
such as those of components of a federal union, colonies, and mandated 
territories, have been routinely carrying on international correspondence, 
entering into “interstate compacts,” and committing themselves to almost 
every kind of action a state can, Professor Lissitzyn makes it clear that 
recognized capacity to carry on international] relations is not a clear-cut 
criterion of “statehood” in international law. He concludes that the in- 
tentions of the treatymaking parties and the dominant state when one of 
the parties is a subordinate entity govern questions of capacity to make 
treaties and that there is no objective standard of treatymaking capacity. 
As is to be expected by those familiar with Professor Lissitzyn’s other 
works, this piece is filled with insight and extraordinary research, very 
tightly packed in a small space. 

Finally, Professor Claude-Albert Colliard of the University of Paris gave 
a course on Evolution et Aspects Actuels du Régime Juridique des Fleuves 

2 See the summaries in 124 Rec. pes Couns, 1968, II, 436-38. It should perhaps be 
emphasized again at this point that this review cannot report the full argument or 
detailed qualifications contained in any course. 

3124 Rec, pes Couns, 1968, Il, 458-59. A few of the abbreviations refer to dis- 
pute-settling agencies, such as the International Court of Justice. About thirty-five 
organizations seem to have their dispute-referral procedures mentioned in the text; 
I have not actually counted the textual references. 
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Internationaux. After discussing briefly the comprehensive UN study of 
legislation, treaties, and arbitral decisions concerning international water- 
ways,* Professor Colliard examines various cases and concludes that there 
is no general internationa] law rule regarding rivers as distinct objects of 
law, but only as part of the general law governing economic resources 
of interest to more than one state. Turning to instances of international 
rivers actually utilized by more than one state, he begins by criticizing 
the “Harmon Doctrine,” ë as indeed do most modern writers in this area. 
He points out that the United States itself abandoned the Harmon Doc- 
trine in practice by 1906 in agreeing to reserve a certain quantity of Rio 
Grande water for Mexican use, and in negotiations with Canada leading 
to the Treaty of 1909. Examining pertinent treaty texts, not restricted 
to the texts reproduced by the UN study, Professor Colliard finds various 
agreed priorities of utilization for different rivers and various ways of 
dividing water rights among riparians. Turning to evidence that there is 
a general international law that whatever use is made of international 
rivers must be such use as not to injure a lower riparian, Professor 
Colliard examines various declarations of the Institut de Droit Interna- 
tional and the International Law Association, but finds principal support 
in the Lake Lanoux Arbitration of 1957." This leads to a Jong discussion 
of the problem of pollution, which he defines as present to the degree the 
characteristics of the river are changed in a way to modify the possibility 
of its being utilized.* Professor Colliard finds the theoretical material, 
principally the International Law Association’s 1966 Helsinki Rules, “fort 
complexe”? and turns again to actual practice. The wealth of citation 
and depth of feeling for real problems distinguishes Professor Colliard’s 
extraordinary survey of river problems from the many lesser works in this 
increasingly important area of international concern. 

Two courses in the 1968 Hague Recueil, falling between public and 
private international law, deserve special mention. They are J. E. S. 
Fawcett, Trade and Finance in International Law, and Mario Giuliano, 
Quelques Aspects Juridiques de la Coopération Intergouvernementale en 
Matière dEchanges et de Paiements Internationaux, In the first, nothing 
less than an overview of the entire corpus of international law relative to 
trade is attempted. The review, while necessarily superficial and offer- 
ing much room for disagreement in places, is nonetheless an excellent 
introductory course in the legal regulation of international trade. J. E. S. 


*UN Doc, A/5409, distributed in three volumes April 15, 1963, as UN Publication 
58/11/B/3. Other related publications include 63/V/4 and Legislative Series ST/ 
LEG/SER/B/12. 

5 The position of the United States based on an opinion of Attorney General Harmon 
in 1895 (Atty. Gen. Ops. 1895, at 274) supporting the upper riparian’s uses of a river 
in total disregard of the interests of the lower riparian. The opinion was rendered in 
the context of a dispute with Mexico over the uses of Rio Grande water. 

® Cf. Bilder, Controlling Great Lakes Pollution .,., 70 Micu. L. Rev. 469 (1970). 

T A translation of the major part of the award may be seen in 53 AJIL 156 (1959). 

8 125 Rec. pes Cours, 1968, I, 337 at 386. 

© Ibid. 390. 
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Fawcett was from 1955 to 1960 General Counsel of the International Mone- 
tary Fund; he was also a British official at the preparatory conferences 
of the abortive International Trade Organization, including the Havana 
Conference of 1947-48. Thus his summaries of the major provisions of 
the Garr and IMF arrangements are entitled to special weight. But while 
he purports to limit his lectures to discussions of the rules applicable to 
the movement of goods and transfer of payments between countries (vast 
enough a field), the peripheral matters discussed include sovereign im- 
munity for state trading enterprises and the effects of devaluation on 
public debts held by foreign nationals. 

The second course, by Professor Giuliano of Milan, covers much the same 
ground as the course by Fawcett, but is more confined in substance and 
deeper in historical perspective. Finding early trade restrictions to be 
part of a search for advantage by governments, Professor Giuliano traces 
the growth of international cooperation in matters of trade through bilat- 
eralism and most-favored-nation provisions of treaties to the Garr. Simi- 
larly, he traces the control of national currency from the middle ages and 
the chaos of private banking, through the gold standard, to the attempt 
at multilateral solutions to balance of payments problems in the Inter- 
national Monetary Fund. One may conclude that where Fawcett explains 
in concise detail where we are, Giuliano explains with great learning how 
and why we got there. 

The private international law courses were the following: I. Seidl- 
Hohenveldern, Public International Law Influences on Conflicts of Law 
Rules on Corporations; Rudolf Bystricky, Les Traiets Généraux de la Codi- 
fication Tchécoslovaque en Droit International Privé; Adolf F, Schnitzer, 
Les Contrats Internationaux en Droit International Privé Suisse; O. Kahn- 
Freund, Delictual Liability and the Conflict of Laws; Albert A. Ehrenzweig, 
Specific Principles of Private Transnational Law; and H. G. Angelo, Multi- 
national Corporate Groups. 

Aurrep P. Rupr 


The Year Book of World Affairs, 1972. Vol. 26. George W. Keeton and 
Georg Schwarzenberger (eds.). London: Stevens & Sons, 1972, pp. 
vi, 380. Index. £ 5.25. 

With this volume, the Year Book inaugurates a change of format which 
has greatly expanded the space devoted to articles and, more particularly, 
substantially increased the number of articles on questions of international 
law and organization. It has done so by eliminating the “Reports on World 
Affairs,” the broad but inevitably sketchy annual review of the literature on 
international affairs which used to be one of its features. As a result, the 
present volume offers us 19 articles, against about a dozen each in preceding 
years; and this time six of these are devoted to international law. Another 
four consider aspects of international organizations: a reassessment of the 
role of U Thant, which sees him as acting with initiative within the con- 
fines of what the United Nations would allow; a critical examination of 
changes in policies and operating methods of the European Communities 
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since the end of 1969; a contrast between two models for development aid, 
represented by two reports made in 1969 to the World Bank and to the 
UN Development Programme (UNDP); and a progress report on the 
International Hydrological Decade of Unesco. The remaining nine articles 
are distributed over problems of strategy and armaments, the Washington 
monetary agreement of 1971, and political issues in Britain, France, Sino- 
Soviet relations, and Central Africa. 

The articles on legal topics range in character from informed and in- 
formative reporting to critical analysis, and in the case of the concluding 
paper by Professor Schwarzenberger, the testing of some theoretical hy- 
potheses in the light of judicial and treaty practice. Two of the papers 
continue the investigation of equality and discrimination in international 
economic law, which he introduced in the preceding volume with his 
overview of the period before 1945. Both deal with current preferential 
schemes. Gordon G. Kaplan reviews the generalized preferences for the 
less developed countries envisaged by the UN Conference on Trade and 
Development (Uncrap), while B. G. Ramcharan surveys preferences in 
the Commonwealth of Nations from their colonial antecedents to the im- 
pact of United Kingdom membership in the European Economic Com- 
munity (EEC) and of the Uncrap preferences. Together, they detail the 
wide extent to which arrangements such as Uncrap, the Commonwealth, 
and the EEC with its treaties of association have departed from the prin- 
ciple of trade equality under the General Agreement on Tariffs and Trade 
(Garr). In a discussion of international environmental Jaw, H. L. Dick- 
stein contrasts the urgency of protection for the global environment with 
the shortcomings of efforts at regulation through international case law, 
multilateral conventions and organizations, and unilateral national Jaws. 
Nigel S. Rodley analyzes the immunities of officials of UN establishments 
outside of the New York headquarters. His comparison of the agreements 
concluded with the host countries discloses some striking and at times 
confusing discrepancies of their provisions from each other and from the 
1946 Convention on the Privileges and Immunities of the United Nations, 
William E. Butler presents a wide-ranging though necessarily selective 
survey of materials on international law in Communist Eastern Europe, 
excluding the USSR and Yugoslavia, providing samples of divergent and 
sometimes original approaches to specific issues in different countries de- 
spite the pressures for conformity with Soviet doctrines. 

Finally, Georg Schwarzenberger examines equity in international law 
from the theoretical and historical perspectives familiar from his writings. 
He distinguishes in jus aequum the minimal, essentially negative function 
of excluding bad faith (perfidy and evasion of obligations) and a wider, 
positive function of subjecting legal relationships to considerations of rea- 
sonableness and common sense that are transforming absolute rights of 
jus strictum into relative rights, although commitments juris stricti may 
continue to be undertaken along with the growth of jus aequum in the de- 
velopment of an increasingly organized international society. 

Kurt Wix 
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Brierer NOTICES 


Répertoire de la Pratique Francaise en Matiére de Droit International 
Public. Alexandre-Charles Kiss (ed.). Tome VII. (Paris: Editions du 
Centre National de Ja Recherche Scientifique, 1972. pp. 255. Fr. 69.60.) 
Users of the French Repertory * will welcome the arrival of the seventh 
and final volume of the series, the index volume. It contains a compiled 
table of contents, an index, an author index, a chronological list of Minis- 
ters of Foreign Affairs, a table of cases (chronologically arranged), a 
chronological list of legislation cited, and a table of treaties. The shortness 
of the list of errata bears witness to the fastidiousness of the editing of the 
previous six volumes. 

R. R. BAXTER 


Planning, Prediction and Policymaking in Foreign Affairs. By Robert L. 
Rothstein. (Boston, Mass.: Little, Brown and Company, 1972. pp. xiii, 
214. Index.) Professor Rothstein states the paradox that times of change, 
in which prediction and planning are difficult, demand more attention 
to the implications of future alternatives than do more stable times which, 
by definition, permit only limited surprises. Although prediction and 
planning may be more feasible in stable periods, incremental policymaking 
is sufficient because when change is minimal and slow, the costs of mis- 
calculation are manageable. The future, involving displacement of 
balance of power concerns and growing mixes of domestic and international 
factors, promises great and rapid change and thus calls for improved 
planning. 


The book is concerned with the relatively impermeable boundary which 
has separated practitioners and theorists of foreign affairs. It explores the 
differences between theorists and practitioners and their problems in relating 
to each other. It presents an interesting treatment of the problem of predic- 
tion which draws learnedly on the literature of the social sciences and of 
other realms, including natural science. These excursions reinforce the 
author's central message that practitioners and planners can usefully inter- 
act. He recommends an invigorated planning apparatus in Washington—a 
hierarchy of planning staffs, with long-range planning located outside 
the Department of State. He wisely concludes, however, that institutional 
reform is unlikely to succeed without changes in the beliefs and training of 
the people who must operate the institutions. He argues strongly, and 
effectively, against the tendency of scholars in recent years to shun involve- 
ment in government, as he argues against the tendency of practitioners 
to avoid contact with the ideas of scholars. Professor Rothstein seeks to 
build the intellectual bridge on which the two groups can meet usefully. 
The two keystones are: awareness that practitioners apply theories about 
which they should be more explicit than they generally are, and modesty 
about the help theory can bring to practice. 


Professor Rothstein is at his best when dealing with theory and practice 
as abstractions, and is least convincing in his somewhat sweeping treatment 
of recent practice. Even the abstraction fails to satisfy. Interesting and 
competent though it is, it refrains from getting down to the level of 
specific issues and how theory might help planning to deal with them. 
It is as though the author were trying to describe a poem to us, without 
examples of rhyme or meter. Such descriptions will win few converts to 
poetry. That generalized social predictions can indirectly influence a 


1 Previous volumes have been reviewed in 58 AJIL 815 (1964); 61 id. 825 (1987), 
62 id. 998 (1968), and 65 id. 839 (1971). 
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practitioner's decisions through their effect on his ideas, values, and norms 
is hardly likely to convince many practitioners to pay more attention to 
theory. A few historical or even hypothetical case studies of theory helping 
practice might have been more effective. 


Finally, it is no criticism of the author, although it may be of masochistic 
interest to readers of this Journal, that the book contains no reference to 
law and lawful behavior as contributions to predictability and hence to 
planning in the conduct of foreign relations. 

L. S. FINKELSTEIN 


From Nuremberg to My Lai. Jay W. Baird (ed.). (Lexington, Toronto, 
London: D. C. Heath and Co., 1972. pp. xx, 292. $2.85) Jay W. Baird 
has edited a concise reader on the Nuremberg and subsequent trials up to 
My Lai. Itis an extremely useful volume especially for students. Com- 
pared to the voluminous A Treatise on International Criminal Law edited 
by Bassiouni and Nanda, which has its own merits and covers the same 
general area, Baird’s paperback, illustrated with photographs, is easy for 
the novice to get into and makes good additional reading on subjects relat- 
ing to international criminal law. It is particularly practical, from a pro- 
fessorial standpoint, for courses in international law in which other works 
are major assignments. 


The author brings together contributions from the Nuremberg era and 
present-day writers on Vietnam. They include Quincy Wright, Sheldon 
Glueck, Herbert Wechsler, Telford Taylor, Robert H. Jackson, and Richard 
Falk. He neatly prefaces each selection with a summary of the writer's 
background. The mix adds up to a combination of practitioner and 
theoretician viewpoints. A noteworthy feature is that the more contro- 
versial of these are placed in juxtaposition to each other allowing the reader 
to draw his own conclusions. The work is capped by a helpful section on 
suggestions for additional readings. 

Rosert K. WOETZEL 


A United Nations High Commissioner for Human Rights. By Roger 
Stenson Clark. (The Hague: Martinus Nijhoff, 1972. pp. xv, 186. Ap- 
pendix. Index. Gld. oo) This is an excellent study of the practical 
possibilities of the proposal for a UN High Commissioner for Human 
Rights. The author analyzes how a High Commissioner could function in 
a number of areas involving human rights in which the United Nations has 
been remiss, particularly in correcting the so-called “double standard” 
whereby individual human rights petitions from certain parts of the world 
receive careful attention in contrast with the “cavalier treatment” accorded 
to the vast majority of petitions. He also describes the historical develop- 
ment of the proposal for a High Commissioner in the United Nations and 
the various administrative problems which might prevent a High Com- 
missioner from operating effectively. He outlines the legal objections 
which opponents of the proposal, principally the Soviet Union, have raised 
on constitutional grounds. Mr. Clark persuasively refutes these objections in 
a discussion on the evolution of the concept of “domestic jurisdiction” in 
international law during the past fifty years. 


Mr. Clark properly conceives the role of the proposed High Commissioner 
to be that of “promoting” rather than “protecting” human rights. He argues 
that the High Commissioner would encourage states to respect the norms 
of international morality that are embodied in the Universal Declaration of 
Human Rights and the various human rights conventions. The increased 
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implementation of these norms by states would eventually elevate them 
to the level of an international customary law, binding on all states. The 
High Commissioner would thus act as “a catalyst for the creation of inter- 
national law by the collective process.” 


The bulk of Mr. Clark’s research is formidable, and his approach to the 
subject is incisive. This book is recommended highly to anyone who is 
interested in either the High Commissioner proposal or more generally in 
the developing law of international human rights. 


Tuomas ST. G, BISSELL 


The Status of Refugees in International Law. Volume II: Asylum, Entry 
and Sojourn. By Atle Grahl-Madsen. (Leiden:A. W. Sijthof, 1972. pp. 
xvi, 182. Index. Dfi. 79) The outstanding qualities of the first volume 
of this work t are maintained if not surpassed, in the present volume. The 
two parts of the volume cover the problems arising in theory and practice 
in the interstate relations as well as in the autonomous sphere of national 
legislation. The author did not overlook the practically insurmountable 
difficulties in dealing with the two-pronged problem of asylum: the right 
(or duty P) to grant asylum and the right (or claim) to receive asylum. 
Following an historical and conceptual introduction, the two sides of the 
right of asylum are thoroughly scrutinized. This is followed by a detailed 
analysis of the elements of responsibility of the country of asylum and of the 
country of origin. In almost 200 pages the reader will be brought up-to- 
date on the pitfalls of colliding “rights,” “claims,” and “duties.” While the 
other part (entry and soph covers more conventional ground, it is as 
exhaustive as the first part. 


Jacos Rosson 


Das Französische Kolonialreich und die Gründung neuer Staaten. By 
Albert Bleckmann. (Beiträge zum ausländischen öffentlichen Recht und 
Völkerrecht, No. 50, Max-Planck-Institut fiir Auslindisches Öffentliches 
Recht und Völkerrecht) (Cologne, Berlin: Carl Heymanns Verlag, 1969. 
pp. 514. DM. 68) Albert Bleckmann has made a careful and meticulous 
study of the transition from colonial to independent status undergone in 
selected French colonial territories: Syria/Lebanon, Indochina, and Sub- 
saharan Africa. The work is comparative. Mr. Bleckmann analyzes the 
legal order, showing how France developed her colonial system and how 
this was realized in the individual colonies. The changes over the years 
preceding and preparing for eventual independence are noted and give 
the reader an opportunity to assess the impact of the final act—independ- 
ence—on the constitutional and legal order in these countries. 


The relationships of the colonies to France, other states, and to each 
other are emphasized. The complex legal problems arising out of the 
dissolution of the colonial ties due to the welter of concessions, agreements, 
treaties, etc. are carefully analyzed to show how these past arrangements 
have affected and been affected by independence and to show how these 
are being handled in the post-independence era. In this scholarly work, the 
author makes extensive use of treaties, state practice, laws, decisions, and 
the writings of French and colonial scholars. 


ALEXINE L. ATHERTON 
4 Reviewed in 62 AJIL 231 (1888). 
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OFFICIAL DOCUMENTS 


Unrrep STaTEs~DEMOCRATIC REPUBLIC OF VIETNAM- 
REPUBLIC OF VIETNAM—PROVISIONAL REVOLUTIONARY 
GOVERNMENT OF SOUTH VIETNAM 


Jowr COMMUNIQUE * 
Signed at Paris, June 13, 1973 


The Parties signatory to the Paris Agreement on Ending the War and 
Restoring Peace in Viet-Nam, signed on January 27, 1973,? 


Considering that strict respect and scrupulous implementation of all pro- 
visions of the Agreement and its Protocols by all the parties signatory to 
them are necessary to ensure the peace in Viet-Nam and contribute to the 
cause of peace in Indochina and Southeast Asia, 


Have agreed on the following points (in the sequence of the relevant 
articles in the Agreement): 


1. In conformity with Article 2 of the Agreement, the United States shall 
cease immediately, completely, and indefinitely aerial reconnaissance over 
the territory of the Democratic Republic of Viet-Nam. 


2. In conformity with Article 2 of the Agreement and with the Protocol 
on Mine Clearance: 


(2) The United States shall resume mine clearance operations within 
five days from the date of signature of this Joint Communique and shall 
successfully complete those operations within thirty days thereafter. 

(b) The United States shall supply to the Democratic Republic of 
Viet-Nam means which are agreed to be adequate and sufficient for sweep- 
ing mines in rivers. 

(c) The United States shall announce when the mine clearance in 
each main channel is completed and issue a final announcement when all 
the operations are completed. 


3. In implementation of Article 2 of the Agreement, at 1200 hours, 
G.M.T., June 14, 1973, the High Commands of the two South Vietnamese 
parties shall issue identical orders to all regular and irregular armed forces 
and the armed police under their command, to strictly observe the cease- 
fire throughout South Viet-Nam beginning at 0400 hours, G.M.T., June 15, 
1973, and scrupulously implement the Agreement and its Protocols. 


4, The two South Vietnamese parties shall strictly implement Articles 2 
a 3 of the Protocol on the Cease-Fire in South Viet-Nam which read as 
ollows: 


169 Dept. STATE Butt. 50 (1973); 12 ILM 976 (1973). 
2 TIAS 7542; 67 AJIL 396 (1973); 12 ILM 58 (1973). 
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Article 2 


(a) As soon as the cease-fire comes into force and until regulations are issued by 
the Joint Military Commissions, all ground, river, sea and air combat forces of the 
parties in South Viet-Nam shall remain in place; that is, in order to ensure a stable 
cease-fire, there shall be no major redeployments or movements that would extend 
each party’s area of control or would result in contact between oppossing armed 
forces and clashes which might take place. 


(b) All regular and irregular armed forces and the armed police of the parties in 
South Viet-Nam shall observe the prohibition of the following acts: 


(1) Armed patrols into areas controlled by opposing armed forces and flights 
by bomber and fighter aircraft of all types, except for unarmed flights for proficiency 
training and maintenance; 

(2) Armed attacks against any person, either military or civilian, by any means 
whatsoever, including the use of small arms, mortars, artillery, bombing and strafing 
by airplanes and any other type of weapon or explosive device; 

(3) All combat operations on the ground, on rivers, on the sea and in the air; 

(4) All hostile acts, terrorism or reprisals; and 

(5) All acts endangering lives or public or private property. 


Article 3 


(a) The above-mentioned prohibitions shall not hamper or restrict: 


(1) Civilian supply, freedom of movement, freedom to work, and freedom of 
the people to engage in trade, and civilian communication and transportation be- 
tween and among all areas in South Viet-Nam; 

(2) The use by each party in areas under its control of military support 
elements, such as engineer and transportation units, in repair and construction of 
public facilities and the transportation and supplying of the population; 

(3) Normal military proficiency training conducted by the parties in the areas 
under their respective control with due regard for public safety. 


(b) The Joint Military Commissions shall immediately agree on corridors, routes, 
and other regulations governing the movement of military transport aircraft, military 
transport vehicles, and military transport vessels of all types of one party going 
through areas under the control of other parties. 


5. The Two-Party Joint Military Commission shall immediately carry out 
its task pursuant to Article 3(b) of the Agreement to determine the areas 
controlled by each of the two South Vietnamese parties and the modalities 
of stationing. This task shall be completed as soon as possible, The Com- 
mission shall also immediately discuss the movements necessary to accom- 
plish a return of the armed Aa of the two South Vietnamese parties to 
the positions they occupied at the time the cease-fire entered into force on 
January 28, 1973. 


6. Twenty-four hours after the cease-fire referred to in paragraph 3 enters 
into force, the commanders of the opposing armed forces at those places of 
direct contact shall meet to carry out the provisions of Article 4 of the 
Protocol on the Cease-Fire in South Viet-Nam with a view to reaching an 
agreement on temporary measures to avert conflict and to ensure supply 
and medical care for these armed forces. 
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7. In conformity with Article 7 of the Agreement: 


(a) The two South Vietnamese parties shall not accept the introduc- 
tion of troops, military advisors, and military personnel, including technical 
military personnel, into South Viet-Nam. 

(b) The two South Vietnamese parties shall not accept the introduc- 
tion of armaments, munitions, and war material into South Viet-Nam. 
However, the two South Vietnamese parties are permitted to make periodic 
replacement of armaments, munitions, and war material, as authorized by 
Article 7 of the Agreement, through designated points of entry and subject 
to supervision by the Two-Party Joint Military Commission and the Inter- 
national Commission of Control and Supervision. 


In conformity with Article 15(b) of the Agreement regarding the respect 
of the Demilitarized Zone, military equipment may transit the Demilitarized 
Zone only if introduced into South Viet-Nam as replacements pursuant to 
Article 7 of the Agreement and through a designated point of entry. 


(c) Twenty-four hours after the entry into force of the cease-fire re- 
ferred to in paragraph 3, the Two-Party Jont Military Commission shall 
discuss the modalities for the supervision of the replacements of armaments, 
munitions, and war material permitted by Article 7 of the Agreement at 
the three points of entry already agreed upon for each party. Within fifteen 
days of the entry into force of the cease-fire referred to in paragraph 3, the 
two South Vietnamese parties shall also designate by agreement three addi- 
tional points of entry for each party in the area controlled by that party. 


8. In conformity with Article 8 of the Agreement: 


(2) Any captured personnel covered by Article 8(a) of the Agreement 
who have not yet been returned shall be returned without delay, and in any 
event within no more than thirty days from the date of signature of this 
Joint Communique. 


(b) All the provisions of the Agreement and the Protocol on the Re- 
turn of Captured Personnel shall be scrupulously implemented. All Viet- 
namese civilian personnel covered by Article 8(c) of the Agreement and 
Article 7 of the Protocol on the Return of Captured Personnel shall be 
returned as soon as possible. The two South Vietnamese parties shall do 
their utmost to accomplish this within forty-five days from the date of 
signature of this Joint Communique. 


(c) In conformity with Article 8 of the Protocol on the Return of Cap- 
tured Personnel, all captured and detained personnel covered by that Proto- 
col shall be treated humanely at all times. The two South Vietnamese 
parties shall immediately implement Article 9 of that Protocol and, within 
fifteen days from the date of signature of this Joint Communique, allow 
National Red Cross Societies they have agreed upon to visit all places where 
these personnel are held. 


(d) The two South Vietnamese parties shall cooperate in obtainin 
information about missing persons and in determining the location of an 
in taking care of the graves of the dead. 


(e) In conformity with Article 8(b) of the Agreement, the parties shall 
help each other to get information about those military personnel and for- 
= civilians of the parties missing in action, to determine the location and 
take care of the graves of the dead so as to facilitate the exhumation and 
repatriation of the remains, and to take any such other measures as may be 
required to get information about those still considered missing in action. 
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For this purpose, frequent and regular liaison flights shall be made between 
Saigon and Hanoi. 


9. The two South Vietnamese parties shall implement Article 11 of the 
Agreement, which reads as follows: 


Immediately after the cease-fire, the two South Vietnamese parties will: 

—achieve national reconciliation and concord, end hatred and enmity, prohibit 
all acts of reprisal and discrimination against individuals or organizations that have 
collaborated with one side or the other; 

—ensure the democratic liberties of the people: personal freedom, freedom of 
speech, freedom of the press, freedom of meeting, freedom of organization, freedom 
of political activities, freedom of belief, freedom of movement, freedom of residence, 
freedom of work, right to property ownership and right to free enterprise. 


10. Consistent with the principles for the exercise of the South Viet- 
namese people’s right to self-determination stated in Chapter IV of the 
Agreement: 


(a) The South Vietnamese people shall decide themselves the political 
future of South Viet-Nam through genuinely free and democratic general 
elections under international supervision. 


(b) The National Council of National Reconciliation and Concord 
consisting of three equal segments shall be formed as soon as possible, in 
conformity with Article 12 of the Agreement. 


The two South Vietnamese parties shall sign an agreement on the in- 
ternal matters of South Viet-Nam as soon as possible, and shall do their 
utmost to accomplish this within forty-five days from the date of signature 
of this Joint Communique. 


(c) The two South Vietnamese parties shall agree through consulta- 
tions on the institutions for which the free and democratic general elections 
provided for in Article 9(b) of the Agreement will be held. 


(d) The two South Vietnamese parties shall implement Article 13 of 
the Agreement, which reads as follows: 


The question of Vietnamese armed forces in South Viet-Nam shall be settled by 
the two South Vietnamese parties in a spirit of national reconciliation and concord, 
equality and mutual respect, without foreign interference, in accordance with the 
postwar situation. Among the questions to be discussed by the two South Viet- 
namese parties are steps to reduce their military effectives and to demobilize the 
troops being reduced. The two South Vietnamese parties will accomplish this as 
soon as possible. 


11. In implementation of Article 17 of the Agreement: 


(a) All the provisions of Articles 16 and 17 of the Protocol on the 
Cease-Fire in South Viet-Nam shall immediately be implemented with re- 
spect to the Two-Party Joint Military Commission. That Commission shall 
also immediately be accorded the eleven points of privileges and immunities 
agreed upon by the Four-Party Joint Military Commission. Frequent and 
regular liaison flights shall be made between Saigon and the headquarters 
of the Regional Two-Party Joint Military Commissions and other places in 
South Viet-Nam as required for the operations of the Two-Party Joint Mil- 
itary Commission. Frequent and regular liaison flights shall also be made 
between Saigon and Loc Ninh. 


(b) The headquarters of the Central Two-Party Joint Military Com- 
mission shall be located in Saigon proper or at a place agreed upon by the 
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two South. Vietnamese parties where an area controlled by one of them 
adjoins an area controlled by the other. The locations of the headquarters 
of the Regional Two-Party Joint Military Commissions and of the teams of 
the Two-Party Joint Military Commission shall be determined by that Com- 
mission within fifteen days after the entry into force of the cease-fire re- 
ferred to in paragraph 3. These locations may be changed at any time as 
determined by the Commission. The locations, except for teams at the 
points of entry, shall be selected from among those towns specified in 
Article 11(b) and (c) of the Protocol on the Cease-Fire in South Viet-Nam 
and those places where an area controlled by one South Vietnamese party 
adjoins an area controlled by the other, or at any other place agreed upon 
by the Commission. 


(c) Once the privileges and immunities mentioned in paragraph 11( a) 

are accorded by both South Vietnamese parties, the Two-Party Joint Mil- 

itary Commission shall be fully staffed and its regional commissions and 

teams fully deployed within fifteen days after their locations have been 
etermined, 


(d) The Two-Party Joint Military Commission and the International 
Commission of Control and Supervision shall closely cooperate with and 
assist each other in carrying out their respective functions. 


12. In conformity with Article 18 of the Agreement and Article 10 of the 
Protocol on the International Commission of Control and Supervision, the 
International Commission, including its teams, is allowed such movement 
for observation as is reasonably required for the proper exercise of its func- 
tions as stipulated in the Agreement. In carrying out these functions, the 
International Commission, including its teams, shall enjoy all necess 
assistance and cooperation from the parties concerned. The two South 
Vietnamese parties shall issue the necessary instructions to their personnel 
and take all other necessary measures to ensure the safety of such move- 
ment. 


13. Article 20 of the apes regarding Cambodia and Laos, shall be 
scrupulously implemented. 


14. In conformity with Article 21 of the Agreement, the United States- 
Democratic Republic of Viet-Nam Joint Economic Commission shall resume 
its meetings four days from the date of signature of this Joint Communique 
and shall complete the first phase of its work within fifteen days thereafter. 


Affirming that the parties concerned shall strictly respect and scrup- 
ulously implement all the provisions of the Paris Agreement, its Protocols, 
and this Joint Communique, the undersigned representatives of the parties 
signatory to the Paris Agreement have decided to issue this Joint Com- 
munique to record and publish the points on which they have agreed. 


Signed in Paris, June 13, 1973. 


Separate Numbered Page 
For the Government of the For the Government of the 
United States of America: Republic of Viet-Nam: 
Henry A. KISSINGER Neuyven Luv Vien 
Assistant to the President of Representative of the 


the United States of America Government of Viet-Nam 
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Separate Numbered Page 
For the Government of the For the Provisional Revolutionary 
Democratic Republic of Government of the Republic of 
Viet-Nam: South Viet-Nam: 
Le Duc Tuo Nouyen Van Hæu 
Representative of the Minister of State of the Provisional 
Government of the Democratic Revolutionary Government of the 
Republic of Viet-Nam Republic of South Viet-Nam 


UNITED STATES-DEMOCRATIC REPUBLIC or VEÆT-NAM 


JONT COMMUNIQUE 
Signed at Paris, June 13, 1978 


From May 17 to May 23, from June 6 to June 9, and on June 12 and 
June 13, 1973, Dr. Henry A. Kissinger, on behalf of the Government of the 
United States of America, and Mr. Le Duc Tho, on behalf of the Govern- 
ment of the Democratic Republic of Viet-Nam, reviewed the implementa- 
tion of the Paris Agreement on Ending the War and Restoring Peace in 
Viet-Nam and its Protocols and discussed urgent measures to ensure the 
correct and strict implementation of the Agreement and its Protocols. 


The Government of the United States of America, with the concurrence 
of the Government of the Republic of Viet-Nam, 


The Government of the Democratic Republic of Viet-Nam, with the con- 
currence of the Provisional Revolutionary Government of the Republic of 
South Viet-Nam, 


Considering that strict respect and scrupulous implementation of all pro- 
visions of the Paris Agreement and its Protocols by all the parties signatory 
to them are necessary to ensure the peace in Viet-Nam and contribute to 
the cause of peace in Indochina and Southeast Asia, 


Have agreed on the following points (in the sequence of the relevant 
articles in the Agreement): 


Text of paragraphs 1-14 as above 


Affirming that the parties concerned shall strictly respect and scrupulously 
implement all the provisions of the Paris Agreement, its Protocols, this Joint 
Communique, and a Joint Communique in the same terms signed by repre- 
sentatives of the Government of the United States of America, the Govern- 
ment of the Republic of Viet-Nam, the Government of the Democratic 
Republic of Viet-Nam, and the Provisional Revolutionary Government of 
the Republic of South Viet-Nam, the representative of the United States 
of America, Dr. Henry A. Kissinger, and the representative of the Demo- 
cratic Republic of Viet-Nam, Mr. Le Duc Tho, have decided to issue this 
Joint eae to record and publish the points on which they have 
agreed. 
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Signed.in Paris, June 13, 1973. 


For the Government of For the Government of the 

the United States of America: Democratic Republic of Viet-Nam 
Henry A. KISSINGER Le Duc Tuo 

Assistant to the President of Representative of the Government 
the United States of America of the Republic of Viet-Nam 


Union oF SOVIET SOCIALIST REPUBLICS—UNITED STATES 
Basic PRINCIPLES ON THE FURTHER LIMITATION OF 
STRATEGIC OFFENSIVE ARMS 


Signed at Washington, June 21, 1973 


The President of the United States of America, Richard Nixon, and the 
General Secretary of the Central Committee of the CPSU, L. I. Brezhnev, 


Having thoroughly considered the question of the further limitation of 
strategic arms, and the progress already achieved in the current negotia- 
tions, 


Reaffirming their conviction that the earliest adoption of further limita- 
tions of strategic arms would be a major contribution in reducing the danger 
of an outbreak of nuclear war and in strengthening international peace 
and security, 


Have agreed as follows: 


First. The two Sides will continue active negotiations in order to work 
out a permanent agreement on more complete measures on the limitation 
of strategic offensive arms, as well as their subsequent reduction, proceed- 
ing from the Basic Principles of Relations between the United States of 
America and the Union of Soviet Socialist Republics signed in Moscow on 
May 29, 1972," and from the Interim Agreement between the United States 
of America and the Union of Soviet Socialist Republics of May 26, 1972 on 
Certain Measures with Respect to the Limitation of Strategic Offensive 
Arms.? 


Over the course of the next year the two Sides will make serious efforts 
to work out the provisions of the permanent agreement on more complete 
measures on the limitation of strategic offensive arms with the objective of 
signing it in 1974. 


Second. New agreements on the limitation of strategic offensive arma- 
ments will be based on the principles of the American-Soviet documents 
adopted in Moscow in May 1972 and the agreements reached in Washing- 
ton in June 1973; and in particular, both Sides will be guided by the recog- 
nition of each others equal security interests and by the recognition that 
efforts to obtain unilateral advantage, directly or indirectly, would be in- 
consistent with the strengthening of peaceful relations between the United 
States of America and the Union of Soviet Socialist Republics. 


166 Derr. Stare BULL. 898 (1972); 66 AJIL 920 (1972); 11 ILM 756 (1972). 
2 TIAS 7545; 11 ILM 791 (1972), entered into force Oct. 3, 1972. 
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Third. The limitations placed on strategic offensive weapons can apply 
both to their quantitative aspects as well as to their qualitative improve- 
ment. 


Fourth. Limitations on strategic offensive arms must be subject to ade- 
quate verification by national technical means. 


Fifth. The modernization and replacement of strategic offensive arms 
would be permitted under conditions which will be formulated in the agree- 
ments to be concluded. 


Sixth. Pending the completion of a permanent agreement on more com- 
plete measures of strategic offensive arms limitation, both Sides are pre- 
pared to reach agreements on separate measures to supplement the existing 
Interim Agreement of May 26, 1972. 


Seventh. Each Side will continue to take necessary organizational and 
technical measures for preventing accidental or unauthorized use of nuclear 
weapons under its control in accordance with the Agreement of September 
30, 1971 between the United States of America and the Union of Soviet 
Socialist Republics. 


For the United States For the Union of Soviet 
of America: Socialist Republics: 
Ricwarp Nixon L. I. BREZHNEV 

President of the United General Secretary of the 
States of America Central Committee, CPSU 


UNION OF SOVIET SOCIALIST REPUBLICS—-UNITED STATES 
ÅGREEMENT ON THE PREVENTION OF NUCLEAR WAR 


Done at Washington, June 22, 1973 


The United States of America and the Union of Soviet Socialist Republics, 
hereinafter referred to as the Parties, 


Guided by the objectives of strengthening world peace and international 
security, 


Conscious that nuclear war would have devastating consequences for 
mankind, 


Proceeding from the desire to bring about conditions in which the danger 
of an outbreak of nuclear war anywhere in the world would be reduced 
and ultimately eliminated, 


Proceeding from their obligations under the Charter of the United Na- 
tions regarding the maintenance of peace, refraining from the threat or use 
of force, and the avoidance of war, and in conformity with the agreements 
to which either Party has subscribed, 


Proceeding from the Basic Principles of Relations between the United 
States of America and the Union of Soviet Socialist Republics signed in 
Moscow on May 29, 1972, 


166 DEPT. STATE BULL. 898 (1972); 66 AJIL 920 (1972); 11 ILM 756 (1972). 
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Reaffirming that the development of relations between the United States 
of America and the Union of Soviet Socialist Republics is not directed 
against other countries and their interests, 


Have agreed as follows: 
Article I 


The United States and the Soviet Union agree that an objective of their 
policies is to remove the danger of nuclear war and of the use of nuclear 
weapons. 

Accordingly, the Parties agree that they will act in such a manner as to 
prevent the development of situations capable of causing a dangerous 
exacerbation of their relations, as to avoid military confrontations, and as 
to exclude the outbreak of nuclear war between them and between either 
of the Parties and other countries. 


Article II 


The Parties agree, in accordance with Article I and to realize the objec- 
tive stated in that Article, to proceed from the premise that each Party will 
refrain from the threat or use of force against the other Party, against the 
allies of the other Party and against other countries, in circumstances which 
may endanger international peace and security. The Parties agree that 
they will be guided by these considerations in the formulation of their 
foreign policies and in their actions in the field of international relations. 


Article II 


The Parties undertake to develop their relations with each other and with 
other countries in a way consistent with the purposes of this Agreement. 


Article IY 


If at any time relations between the Parties or between either Party and 
other countries appear to involve the risk of a nuclear conflict, or if relations 
between countries not parties to this Agreement appear to involve the risk 
of nuclear war between the United States of America and the Union of 
Soviet Socialist Republics or between either Party and other countries, the 
United States and the Soviet Union, acting in accordance with the provisions 
of this Agreement, shall immediately enter into urgent consultations with 
each other and make every effort to avert this risk. 


Article V 


Each Party shall be free to inform the Security Council of the United 
Nations, the Secretary General of the United Nations and the Governments 
of allied or other countries of the progress and outcome of consultations 
initiated in accordance with Article IV of this Agreement. 


Article VI 
Nothing in this Agreement shall affect or impair: 
a) the inherent right of individual or collective self-defense as envisaged 


by Article 51 of the Charter of the United Nations, 


(b) the provisions of the Charter of the United Nations, including those 
eee to the maintenance or restoration of international peace and secur- 


ity, an 
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(c) the obligations undertaken by either Party towards its allies. or other 
countries in treaties, agreements, and other appropriate documents. 
Article VII 
This Agreement shall be of unlimited duration. 


Article VOI 
This Agreement shall enter into force upon signature. 


Done at Washington on June 22, 1973, in two copies, each in the English 
and Russian languages, both texts being equally authentic. 


For the United States For the Union of Soviet 
of America: Socialist Republics: 
Ricrarp Nixon L. I. BrezHnev 

President of the United General Secretary of the 
States of America Central Committee, CPSU 
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